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PREPACE. 


A  TREATISE  upon  Trials,  generally,  would  be  equiva- 
lent to  a  summary  of  the  whole  civil  and  criminal 
law ;  because  rules  and  principles  no  further  consti- 
tute the  law,  in  a  practical  sense,  than  as  they  are 
brought  to  the  practical  test  of  judicial  investiga- 
tion. It  is  far  otherwise,  however,  with  New  Trials, 
which  form  a  specific  subject,  lying  within  a  com- 
paratively narrow  compass,  and,  like  other  single 
branches  of  jurisprudence,  appropriately  treated  by 
itself  alone. 

It  is  a  fact  not  generally  understood  and  appre- 
ciated, with  how  great  reluctance,  and  after  how 
many  attempts  at  amicable  settlement,  parties  gene- 
rally enter  upon  a  lawsuit,  or,  to  use  the  common 
expression,  go  to  law.  If  the  full  history  were  given, 
of  a  large  part  of  the  harshest  claims  or  the  most 
inequitable  defences,  ever  brought  forward  in  a  court 
of  justice;  it  would  probably  be  found,  that  they 
have  been  preceded  by  persistent  efforts,  on  one  side 
or  the  other,  or  perhaps  both,  to  accomplish  by 
negotiation  the  same  end,  Avhich,  as  a  last  resort,  is 
sought   by  litigation.     But,  having   once  enibarked 
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upon  this  stormy  sea;  after  so  unwillingly  en- 
countering the  publicity,  the  expense,  the  general 
wear  and  tear  of  a  lawsuit;  it  is  quite  natural  that 
parties  should  be  slow  to  withdraw  from  a  field, 
reluctantly  entered,  until  they  have  exhausted  all 
the  opportunities  for  re-hearing  which  the  law 
allows  them.  Hence  the  great  importance  of  the 
Law  of  New  Trials;  by  virtue  of  which,  a  party 
confident  in  the  justice  of  his  own  claim  or  de- 
fence, though  at  the  outset  willing  to  concede  much 
for  the  sake  of  a  settlement,  may  perchance  cor- 
rect the  error,  and  reverse  the  injustice,  of  the  first 
decision  against  him. 

The  favorite  institution  of  the  American  people  is 
Trial  hy  Jury.  Notwithstanding  the  now  very  general 
statutory  provisions,  by  which,  with  the  consent  of 
parties,  this  mode  of  trial  may  be  dispensed  with; 
it  is  extremely  rare  to  find  cases  tried  in  any  other 
way.  The  same  reasons  which  might  lead  one  party 
to  dispense  with  a  jury,  are  those  which  recommend 
it  the  most  strongly  to  the  other.  If  both  relied 
upon  the  strict  rules  of  law,  then  both  would  prefer 
a  trial  by  the  judge.  On  the  other  hand,  if  both 
distrusted  the  application  of  such  rules  to  the  facts 
of  the  case ;  then  they  would  mutually  agree  in  pre- 
ferring a  tribunal,  before  which  circumstances  and 
equities  might  be  made  to  control  mere  technical  or 
abstract  principles.  Fraud,  negligence,  limitation, 
estoppel,    license,    forfeiture,    and    numerous    other 
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grounds  of  action  or  defence,  which  will  suggest  them- 
selves at  once  to  every  legal  mind,  furnish  to  one  or 
the  other  party  occasions  and  inducements  for  the 
trial  by  jury,  which  supersede  all  reasons  of  pre- 
ference for  a  direct  appeal  to  the  court  alone. 

Moreover,  a  large  proportion  of  all  law  cases 
involve  more  or  fewer  points,  which  some  out  of 
twelve  jurors  will  be  likely  to  understand  better 
than  either  counsel  or  judge.  Such  are  questions  of 
money  calculation,  value  and  price,  for  brokers  and 
merchants ;  of  construction  and  mechanism,  for  me- 
chanics ;  and  of  agriculture,  for  farmers ;  with  refer- 
ence to  all  of  which,  a  skilful  advocate  or  a  learned 
judge  often  takes  great  satisfaction  in  the  conscious- 
ness, that  the  suggestions  which  he  may  make  to  the 
jury,  as  the  result  of  his  temporary  investigations  into 
the  subject-matter  of  the  cause,  will  be  fully  under- 
stood and  appreciated  by  those,  of  whom  habit  and 
experience  have  been  the  most  effectual  teachers. 

The  trial  by  jury  is  also  recommended  to  popular 
preference  by  the  considerations,  that  the  parties  and 
witnesses  are  generally  known  to  some  or  all  of  the 
jurors,  who  will  apply  the  incidental  and  collateral 
aid  derived  from  this  source  to  an  explanation  of  the 
controverted  facts  in  the  case ;  and  that  the  very  in- 
experience of  a  jury  in  trials  at  law  will  lead  them 
to  watch  carefully  the  appearance,  deportment,  and 
testimony  of  witnesses,  and  sometimes  to  make  just 
discriminations,  which  would  be  less  likely  to  occur 


VI  PREFACE. 

to  minds  more  habituated  to  this  mode  of  investiga- 
tion. 

Trial  by  jury,  therefore,  is  not  likely  to  fall  into 
disuse ;  and,  so  long  as  it  remains  a  fixed  institution 
in  American  law,  so  long  will  the  subject  of  New 
Trials  retain  its  interest  and  importance.  No  legisla- 
tion, however  discreet,  or  administration  of  the  law, 
however  careful,  can  ever  wholly  prevent  the  irregular 
drawing  or  impanelling  of  jurors ;  the  improper  allow- 
ance or  refusal  of  the  right  of  challenge;  the  unlawful 
separation  of  juries,  or  their  misconduct  in  or  out  of 
the  jury-room  ;  or  fraudulent  attempts,  by  parties, 
counsel,  or  third  persons,  to  influence  their  verdict: 
of  all  which  irregularities  a  New  Trial  is  the  legiti- 
mate, and  indeed  the  only  corrective.  Thus  only, 
moreover — through  careful  revision  of  those  legal  pro- 
positions, which  the  presiding  judge  laid  down  for  the 
government  of  the  jury,  in  the  hurry  of  a  trial,  with- 
out opportunity  for  the  examination  of  decided  cases, 
and  rarely  with  entire  confidence,  on  his  own  part,  in 
their  correctness — can  the  law  and  fact,  which  enter 
into  the  composition  of  every  trial,  be  corrected  and 
harmonized  for  purposes  of  substantial  justice.  In 
this  mode  alone,  also,  can  the  rules  of  evidence — a 
branch  of  the  law  at  once  more  abounding  in  subtle, 
metaphysical,  and  philosophical  distinctions,  and  of 
more  constant  and  universal  practical  application, 
than  any  other — be  carefully  discussed  and  correctly 
settled.      And  finally,  as  the  trial  by  jury,  with  all 
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its  indisputable  merits,  is  from  its  very  nature  im- 
pulsive, hasty,  liable  to  undesigned  error  and  wilful 
wrong,  to  prejudice,  partiality,  and  corruption ; 
through  the  medium  of  a  new  trial,  an  aggrieved 
party  may  seek  relief  from  a  verdict  rendered  with- 
out or  against  evidence,  may  have  opportunity  to 
supply  omissions  or  defects  which  no  prior  vigilance 
could  have  anticipated  or  guarded  against,  and  may 
reduce  the  amount  of  damages,  which,  through  mis- 
take or  design,  have  been  wrongly  awarded  against 
him. 

New  Trial,  although  by  far  the  most  frequent  and 
simple,  is  but  one,  of  several  forms  of  re-hearing.  Of 
the  other  modes — error,  certiorari,  appeal,  audita 
querela,  and  mandamus — it  seemed  proper,  by  way  of 
sequel  to  the  body  of  the  following  work,  to  present 
a  summary  view,  which  has  accordingly  been  done 
in  a  chapter  devoted  to  each. 

The  general  rules  of  law  upon  the  subject  of  New 
Trials  have  been  modified  to  a  very  limited  extent  by 
express  statutes.  The  leading  statutory  provisions 
in  the  several  States  will  be  found  in  the  Appendix. 
For  the  reason-  stated  at  the  commencement  of  the 
Appendix,  statutes  relating  to  the  other  topics  are 
omitted.  F.  H. 
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LAW  OF  NEW  TRIALS. 


THE  LAW  OF  TJEW  TRIALS. 


CHAPTER  I. 


DEFINITION,  &c.,  OF  NEW  TRIAL. 


1.  Definition. 

2.  History. 

4.  Importance. 

6.  Mode  of  obtaining  ;  discretion  ; 
appeal ;  error,  &c. 


16.  Form  of  proceeding;  rule  to 
show  cause  ;  bill  of  exceptions,  &o. 

17.  Other  forms  of  rehearing. 
24.  Habeas  corpus. 


§  1.  A  NEW  trial  is  defined  to  be  a  re-examioation  of  an 
issue  in  fact,  before  a  court  and  jury,  which  had  been  tried, 
at  least  once,  before  the  same  court  and  jury}  On  the  other 
hand,  Blackstone  says :  "  If  any  defect  of  justice  happened  at 
the  trial,  by  surprise,  inadvertence,  or  misconduct,  the  party 
may  have  relief  in  the  court  above,  by  obtaining  a  new  trial."^(a) 


§  2.  It  is  said,  "  the  origin  of  the  practice  of  granting  new 
trials  is  concealed  in  the  night  of  time.'"  The  grounds  for 
new  trial,  enumerated  by  Comyns,(6)  are  want  of  proper  notice 
of  trial ;  "  if  the  judge  certifies  the  verdict  to  be  contrary  to 


'  Bouv.    Law    Diet. ;    Wharton's 
Law  Diet. 


2  3  Bl.  Coram.  (Sharsw.)  386. 
'  Bout.  Law  Diet. 


(a)  In  practice,  in  the  United  States,  the  italicized  clauses  of  these 
definitions  are  often  departed  from ;  a  court  above  frequently  ordering 
the  cause  to  be  tried  anew  at  its  own  bar ;  and,  on  the  other  hand,  the 
same  court  in  which  the  cause  was  tried  often  having  power  to  set  aside 
the  verdict  and  order  a  new  trial.  The  subject  is  very  generally  regu- 
lated by  express  statute. 

(6)  Whose  Digest  is  termed  by  Chancellor  Kent  "the  best  digest  ex- 
tant upon  the  entire  body  of  the  English  law."     1  Kent,  509.    (See  pp. 
12,  15.) 
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the  evidence ;  or  if  he  allowed  what  was  not,  or  denied  what 
was,  good  evidence;  if  the  party  was  disappointed  of  evidence 
by  sickness,  or  other  accident,  without  his  default;  or  the  wit- 
nesses or  counsel  were  absent  by  surprise;  if  a  juror  de- 
clared a  design  to  give  a  verdict  for  one  of  the  parties  before 
the  trial.  But  there  shall  not  be  a  new  trial  on  account  of 
the  absence  of  a  witness,  whom  the  party  might  have  had 
without  his  neglect.  Nor  after  two  verdicts  for  the  same 
party,  without  proof  of  practice  ;(a)  nor  upon  an  indictment 
or  information,  where  the  defendant  is  acquitted,  though 
contrary  to  the  direction  of  the  judge,  without  proof  of  prac- 
tice ;  nor  where  the  action  is  rigorous,  as  for  not  taking  care 
of  his  fire,  &c.;  nor  after  an  indictment  for  a  capital  offence ; 
or  for  perjury,  though  the  witnesses  were  absent  by  practice ; 
or  in  quo  warranto,  where  the  defendant  is  acquitted.  It 
shall  not  be  in  an  inferior  court ;  nor  shall  be  for  want  of 
notice,  if  the  defendant  made  a  defence ;  nor  shall  be,  where 
the  verdict  is  with  the  right;  nor  after  an  interlocutory 
judgment,  nor  usually  in  an  action  for  words  or  ejectment; 
nor  after  a  motion  in  arrest  of  judgment,  or  a  trial  at  bar.'"^ 
Blackstone  says:'  "There  are  instances  in  the  year-books  of 
the  reigns  of  Edward  III.,  Henry  IV.,  and  Henry  YIL,  of 
judgments  being  stayed  even  after  a  trial  at  bar,  and  new 
•  venires  awarded,  because  the  jury  had  eat  and  drank  without 
consent  of  the  judge,  and  because  the  plaintiff  had  privately 
given  a  paper  to  a  juryman  before  he  was  sworn.  And 
upon  these,  the  Chief  Justice  Glynn,  in  1655,  grounded  the 
first  precedent  that  is  reported  in  our  books  for  granting  a 
new  trial  upon  account  of  excessive  damages.  A  few  years 
before,  a  practice  took  rise  in  the  Common  Pleas,  of  grant- 
ing new  trials  upon  the  mere  certificate  of  the  judge,  un- 
fortified by  any  report  of  the  evidence,  that  the  verdict  had 
passed  against  his  opinion ;  though  Chief  Justice  Eolle  (who 

1  5  Com.  Dig.  Pleader  E.  17.  *  3  BL  Comm.  388. 

(a)  A  favorite  term  of  the  old  law  writers,  equivalent  to  fraud  or 
artifice,  or  the  "  any  indirection"  of  Shakspeare. 
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allowed  new  trials  in  cases  of  misbehavior,  surprise,  or 
fraud,  or  if  the  verdict  was  notoriously  contrary  to  evidence) 
refused  to  adopt  that  practice  in  the  Court  of  King's  Bench. 
And  at  that  time  it  was  clearly  held  for  law,  that  whatever 
matter  was  of  force  to  avoid  a  verdict  ought  to  be  returned 
upon  the postea,  and  not  merely  surmised  by  the  court;  lest 
posterity  should  wonder  why  a  new  venire  was  awarded, 
without  any  sufficient  reason  appearing  upon  the  record. 
But  very  early  in  the  reign  of  Charles  II.,  new  trials  were 
granted  upon  affidavits;  and  the  former  strictness  of  the 
courts  of  law,  in  respect  of  new  trials,  having  driven  many 
parties  into  courts  of  equity  to  be  relieved  from  oppressive 
verdicts,  they  are  now  more  liberal  in  granting  them ;  the 
maxim  at  present  adopted  being  this,  that  (in  all  cases  of 
moment)  where  justice  is  not  done  upon  one  trial,  the  injured 
party  is  entitled  to  another." 

§  3.  Mr.  Graham  remarks :  "  As  early  as  1351,  a  venire  de 
novo  was  directed  for  the  misbehavior  of  the  jury.  A  second 
instance  is  found  in  the  year-books  about  1410,  occasioned 
by  the  misconduct  of  the  prevailing  party  in  tampering  with 
the  jury.  During  a  period  of  about  250  years  that  suc- 
ceeded, scarcely  a  vestige  of  the  practice  of  the  court  respect- 
ing new  trials  remains.  —  Down  to  1598,  whatever  was 
alleged  as  cause  for  a  new  trial  must  have  appeared  of 
record.  The  first  inroad  upon  this  practice  was  made  by  the 
Common  Pleas,  upon  certificate  of  the  j  udge  that  the  verdict 
passed  against  his  opinion.' — EoUe,  J.,  held,  the  judgment 
ought  not  to  be  stayed,  though  it  had  been  done  in  the  Com- 
mon Pleas. — The  first  cause  in  which  a  new  trial  is  reported 
to  have  been  granted  on  the  merits,  is  Wood  v.  Grunston  in 
1655,  after  a  trial  at  bar,  in  a  case  of  slander,  and  on  the 
ground  of  excessive  damages.^ — Prior  to  this,  the  party 
suffering  in  justice  by  a  verdict  might  resort  to  his  writ  of 
attaint,  founded  upon  an  allegation  of  perjury  in  the  jury, 
having  found  against  law  or  evidence. — It  consisted  in  trying 

'  Slade'a  case,  Style,  138.  '  Style,  466. 
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the  jury  by  another  jury  of  double  their  number,  whose 
verdict,  if  it  falsified  the  former,  was  followed  by  infamy, 
fine,  imprisonment,  forfeiture  of  goods,  with  other  severe 
penalties. — In  cases  not  provided  for  by  attaint,  the  com- 
plainant was  compelled  to  resort  to  equity,  where  a  new 
trial  was  directed,  under  the  penalty  of  a  perpetual  injunc- 
tion if  the  adverse  party  should  refuse.'" 

§  4.  With  regard  to  the  general  importance  of  the  right 
to  a  new  trial,  Lord  Mansfield  remarks:  "It  is  absolutely 
necessary  to  justice  that  there  should,  upon  many  occasions, 
be  opportunities  of  reconsidering  the  cause  by  a  new  trial."^ 
So  where,  in  an  action  brought  by  a  daughter  against  her 
mother  for  confining  her  two  or  three  hours,  the  jury  gave 
a  verdict  for  2,000?.  damages  ;  in  ordering  a  new  trial, 
Holt,  C.  J.,  said:  "The  jury  were  shy  of  giving  their  reason 
for  their  verdict,  thinking  they  had  an  absolute  power  to  find 
it  as  they  pleased  :  this  is  a  mistake,  for  the  jury  are  to  try 
the  cause  with  the  assistance  of  the  jvdge"^  And,  in  a  late 
case  in  New  York,  the  remarks  of  the  court  well  illustrate 
the  value  of  this  privilege.  "The  jury  have  not  had  the 
best  means  of  arriving  at  the  truth;  the  plaintiffs  have  been 
deprived  without  their  fault  of  a  very  important  piece  of 
evidence  difi«ring  in  character  from  that  which  they  gave 
upon  the  trial,  and  are  now  able,  by  this  newly-discovered 
evidence,  to  remove  a  very  just  ground  of  suspicion  that 
rested  upon  their  case.  The  case  is  important  in  amount, 
and  in  its  result  involves  the  character  of  the  principal  wit- 
ness. The  granting  of  a  new  trial  does  not  reflect  upon  the 
merits  of  the  defence,  as  it  does  not  touch  the  merits  of  the 
action ;  and  if  the  signature  of  the  defendant  has  been 
forged,  the  production  of  the  note  will  enable  him  to  prove  it, 
most  clearly,  while  to  refuse  the  new  trial  would  be  to  ex- 
clude the  very  best  evidence  of  which  the  case  is  susceptible."* 

'  Graham  on  N.  T.  Introd.  2.  ■"  Per  Allen,  J.,  Piatt  v.  Muaroe,  34 

2  Bright  V.  Eynon,  1  Burr.  390.         Barb.  297-8. 

3  Ash  V.  Ash,  Comb.  357. 
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§  5.  But,  on  the  other  hand,  it  is  said:  "Courts  should 
be  very  cautious  how  they  overthrow  verdicts  that  have  beea 
given  by  twelve  men  upon  their  oaths."'  "It  would  be 
extremely  mischievous,  if  a  verdict  could  be  set  aside,  be- 
cause the  court  may  think  that  the  judge,  who  presided  at 
the  trial,  has  laid  too  much  or  too  little  stress  upon  this  or 
that  part  of  the  case.  If  it  were  so,  the  number  of  new  trials, 
which  are  a  reproach  to  the  law,  would  be  greatly  increased. 
There  can  hardly  be  a  greater  evil  in  the  administration  of 
justice,  than  the  expense  and  delay  to  which  suitors  are  occa- 
sionally exposed  from  the  necessity  of  setting  right  those 
errors  which  sometimes  unavoidably  occur  on  the  trial  of  a 


§  6.  Notwithstanding  the  general  rules  on  the  subject,  above 
stated  (§  2),  it  is  said  to  be  "difficult  to  draw  a  line  as  to 
the  granting  of  a  new  trial ;  and  perhaps  the  granting  or  not 
granting  of  it  must  always  depend  upon  the  circumstances 
of  the  case."^(a)  Also,  "  that  the  granting  of  a  new  trial,  like 
the  granting  of  a  continuance,  or  taking  off  a  default,  rests 
in  the  discretion  of  the  court,  is  fully  established  by  all  the 
authorities."*  And,  in  another  case,  "  an  infinite  variety  of 
considerations,  which  can  never  be  brought  to  the  test  of 
strict  rule,  and  which  must  be  referred  to  the  discretion  of 
the  judge,  are  the  basis  of  determination."' 

'  Per  Wilmot,  C.  J.,  Leeman  v.  6  Bao.  Abr.  664.  See  Easterling  v. 
Allen,  2  Wils.  160.  Power,  12  Cal.  88. 

«  Per  Maule,  J.,  Doe  v.  Strickland,  "  Per  Wilde,  J.,  Gray  v.  Bridge,  11 
8  Man.  (J.  &  So.  742.  Pick.  189. 

3  Per  Gould,  J.,  Francis  v.  Baker,        '  Per    Hosmer,   C.  J.,   White  v. 

Trinity  Church,  5  Conn.  187. 

(a)  The  right  is  said  to  be  liberally  construed  on  feigned  issues. 
Waddams  v.  Humphrey,  22  HI.  661.  Sometimes,  by  statute,  in  questions 
of  real  estate,  a  new  trial  is  granted  as  matter  of  right.  Ewing  v.  Gray, 
12  Ind.  64 ;  Walker  v.  Armour,  22  111.  658.  It  is  held  that  a  new  trial 
will  not  be  granted  in  oases  sounding  in  damages,  unless  partiality,  &o., 
be  shown.  Terre,  &c.  ■y.,Vanatta,  21  111.  108.  Nor  for  irregular  con- 
tinuances.   Huntsman  v.  Jarvis,  17  Tex.  161. 
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§  7.  It  is  sometimes  held,  in  conformity  with  this  general 
theory,  of  discretion,  that  the  granting  or  refusing  of  a  new 
trial  cannot  be  assigned  as  error,  nor  be  made  the  ground  of 
appeal  or  certiorari}  (See  p.  29.)  Thus  a  motion  for  a  new 
trial  either  in  a  criminal  or  civil  case,  on  the  ground  that  the 
verdict  is  against  evidence  or  the  weight  of  evidence,  is  ad- 
dressed to  the  discretion  of  the  court  to  which  it  is  made, 
and  its  decision  cannot  be  reviewed.^(a)  So  no  exception  lies 
to  the  decision  of  the  court  below,  overruling  a  motion  made 
for  a  new  trial  on  the  ground  of  the  alleged  interest  of  a  juror. 
(In  this  case,  the  decision  is  predicated  upon  the  ground  that 
tho' question  was  one  o?  fact.  The  point  of  discretion  is  left 
undecided.)^  So  where  a  new  trial  has  been  granted,  on  the 
ground  that  the  jury  were  misled  by  the  instructions  of  the 
court,  the  Supreme  Court  will  not  interfere."  More  especially, 
if  no  motion  for  a  new  trial  be  made  in  the  court  below, 
neither  the  action  of  the  court  in  giving  or  refusing  instruc- 
tions, or  admitting  or  excluding  evidence,  nor  of  the  jury 
in  finding  the  verdict,  will  be  considered  by  the  Supreme 
Court.'  And  if  the  finding  of  the  jury  is  in  conformity  with 
the  charge  of  the  court,  and  no  complaint  made  of  the 
charge ;  the  refusal  to  grant  a  new  trial  will  not  be  reversed, 
although  the  law  may  not  have  been  properly  submitted,  the 
corrective  court  being  satisfied  with  the  verdict.'  So  a  re- 
fusal to  grant  a  new  trial,  on  the  ground  that  the  motion  was 

'  (See  p.  21.)    Sweeney  v.  .Tarvis,  ^  Holiday  v.  People,  4  Gilm.  Ill ; 

6  Tex.  36  ;   Houghton  ./.  Slack,  10  Long  v.  Gantley,  4  Dev.  &  Batt.  313. 

Verm.  520 ;  State  Bank  v.  Hunter,  1  '  Kinnioutt  v.  Stookwell,  8  Cusli. 

Dev.  100  ;  Com.  v.  Manson,  2  Ashm.  73. 

31 ;  Sanford,  &c.  v.  Wiggin,  14  N.  H.  *  Reeves  v.  Royal,  2  Greene,  451. 

411 ;  Gant  v.  Hunsucker,  12  Ired.  «  Rhodes  v.  White,  11  Mis.  623 ; 

254;  Carter  .;.  Bennett,  4  Florida,  Lyle  v.  White,  11  Mis.  624. 

283 ;  Steinman  v.  Tolivar,  13  Mis.  *  The  Mayor,  &c.  v.   Howard,  6 

590  ;  Riggs  v.  Savage,  4  Gilm.  129.  Geo.  213. 

(a)  It  is  held  in  Massachusetts  to  be  a  matter  of  discretion  with  the 
judge,  whether  to  report  the  evidence,  as  the  foundation  of  a  motion  for 
a  new  trial.  Miller  v.  Baker,  20  Pick.  285.  (Judge  Shaw,  in  this  case, 
gives  an  elaborate  view  of  the  nature  and  history  of  new  trials,  more 
particularly  for  the  reason  that  the  verdict  is  against  evidence.) 
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not  made  in  time,  is  a  decision  not  revisable  on  error.'  So, 
on  a  motion  for  a  new  trial,  a  brief  of  the  evidence  had 
been  agreed  on  by  counsel,  and  filed  in  the  clerk's  office  at 
the  term  of  the  court  at  which  the  rule  nisi  was  granted,  but 
such  agreement  was  not  entered  on  the  minutes  of  the  court 
at  that  term.  Held,  on  a  motion  to  dismiss  the  rule  nisi  for 
a  new  trial,  on  that  ground,  at  a  subsequent  term  of  the 
court,  the  Supreme  Court  would  not  control  the  discretion  of 
the  court  below,  in  ordering  the  agreement  to  be  entered  on 
the  minutes,  nunc  pro  tunc} 

%  8.  The  qualification,  however,  as  already  suggested,  is 
sometimes  added,  that  the  power  of  revision  will  be  used 
with  great  caution,  and  not  unless  the  court  has  grossly 
abused  its  discretion.^  Or,  unless  it  is  made  to  appear  that 
the  court  did  not  exercise  a  sound  discretion.''(a)    Or  (where 

'  Hilliard  v.  Carr,  6  Ala.  557.  Carter  v.  Carter,  5  Tex.  93 ;  Powers 

^  Hardin  v.  The  Inferior  Court,  10    v.  Bridges,  1  Iowa,  235. 
Geo.  93.  *  Parrott  v.   Underwood,  10  Tex. 

'  Hooe  V.  Lookwood,  3  Chand.  41 ;     48  ;   Byheer  v.  Kinnete,  6  Mis.  53  ; 

Jones  V.  Jones,  4  Blaokf.  140. 

(a)  In  Kentucky,  the  Court  of  Appeals  will  sometimes  refuse  to  reverse 
a  judgment  granting  a  new  trial,  where  there  has  been  afterwards  a  full 
and  fair  trial,  and  the  party  at  whose  instance  it  was  granted  has  been  suc- 
cessful, though  the  Court  of  Appeals,  upon  the  ground  made,  would  not 
have  reversed  the  judgment  for  a  refusal  to  grant  a  new  trial.  Caldwell 
V.  "Wright,  8  B.  Mon.  525.  The  Supreme  Court  of  Missouri  will  not  dis- 
turb a  verdict  of  the  Circuit  Court,  unless  a  new  trial  has  been  asked  in 
the  latter,  and  improperly  refused.  Polk  v.  The  State,  4  Mis.  544.  The 
power  of  the  Circuit  Court  of  Missouri,  in  granting  new  trials,  is  sub- 
ject to  be  reviewed  by  the  Supreme  Court  and  its  judgment  therein  re- 
versed. Hill  V.  Wilkins,  4  Mis.  86.  It  must  be  a  clear  case,  to  justify 
the  reversal  of  a  decision  refusing  a  new  trial.  Bobbs  v.  Lambdin,  7 
Mis.  601.  In  North  Carolina,  where  it  appears,  from  the  record  sent 
up,  that  on  the  trial  below  a  question  of  law  was  reserved  by  the  court, 
to  which  the  verdict  was  subject,  and  that  question  was  decided  in  favor 
of  the  appellee,  the  verdict  set  aside  and  a  nonsuit  ordered,  but  the 
judge  fails  to  state  what  the  question  was  ;  there  must  be  a  venire  de 
novo.  Brown  v.  Kyle,  2  Jones,  442.  In  Massachusetts,  an  order  of  the 
Court  of  Common  Pleas,  granting  a  review,  or  allowing  an  amendment 
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the  ground  is  that  the  verdict  is  against  evidence)  except  in 
a  very  flagrant  case.'     Or  unless  the  judgment  appears,  from 

'  Lackey  v.  Lane,  7  Mis.  220. 


of  a  petition  for  a  review,  is  subject  to  revision  in  the  Supreme  Judicial 
Court,  on  exceptions.  This  decision  proceeds  upon  the  ground,  that, 
although  the  court  below  is  invested  by  statute  with  discretionary  power 
to  grant  a  review,  yet  questions  of  law,  like  that  of  amendment,  may  be 
involved  in  the  decision,  and  by  another  statute  exceptions  are  author- 
ized to  all  decisions  whatever  in  matter  of  law.  Davenport  v.  Hol- 
land, 2  Oush.  1.  In  Texas  the  court  established  a  rule,  for  all  future 
cases,  that  a  new  trial  would  not  be  granted  by  the  Supreme  Court,  on 
the  ground  that  the  verdict  was  not  supported  by  the  testimony,  unless 
there  had  been  a  motion  for  a  new  trial  in  the  court  below ;  although,  on 
account  of  the  different  practice  which  had  before  prevailed,  the  rule 
was  not  applied  to  cases  which  had  been  already  decided  by  the  courts 
below.  Poster  v.  Smith,  1  Tex.  70 ;  Reynolds  v.  Williams,  1  Tex. 
311.  A  cause  will  not  be  remanded  for  a  new  trial,  upon  a  motion  made 
more  than  five  years  after  the  rendition  of  the  judgment  in  the  court 
below,  for  the  reason  that  the  statement  of  facts  was  not  sent  up  in  the 
transcript  of  the  record,  and  has  been  lost.  Dewees  v.  Hudgeons,  1 
Tex.  192.  Where  a  motion  is  made  for  a  new  trial  in  the  court 
below,  on  the  ground  that  the  charge  of  the  court  was  disregarded  by 
the  jury,  and  the  motion  is  refused,  it  will  be  presumed,  on  appeal,  that 
the  charge  was  not  disregarded  by  the  jury,  unless  there  is  evidence  to 
the  contrary.  Ashcroft  v.  Pouns,  1  Tex.  594.  In  Tennessee,  it  is  no 
error,  to  refuse  to  postpone  a  motion  for  a  new  trial,  for  the  purpose  of 
procuring  a  witness,  respecting  the  purport  of  whose  testimony  there 
was  a  misunderstanding  between  the  attorneys.  Miller  v.  Koger,  9 
Humph.  231.  In  South  Carolina,  in  an  action  of  trover  for  a  negro,  the 
defendant  relied  on  a  gift,  and  the  jury  found  for  the  plaintiff  against  the 
opinion  of  the  presiding  judge.  While  an  appeal  was  pending,  a  different 
judge  sustained  the  gift,  in  an  action  for  other  property  embraced  in  it. 
Under  these  circumstances,  a  new  trial  was  granted  in  the  first  case. 
Bogan  V.  White,  Dudley,  S.'  C.  87.  In  New  York,  where  a  party  intends 
to  appeal  from  the  decision  of  the  circuit  judge,  granting  or  refusing  a 
new  trial,  an  order  to  stay  the  proceedings  must  be  obtained  within  eight 
days  after  the  making  and  signing  the  decision.  Treeling  v.  Seeley,  22 
Wend.  629.  The  discretionary  power  to  grant  a  new  trial,  given  by  the 
county  court  act,  9  and  10  Vict.  c.  95,  §  89,  is  not  interfered  with  by  the 
141st  of  the  county  court  rules,  made  under  sect.  12,  of  the  12  and  13 
Vict.  c.  101,  which  is  merely  a  directory  rule  of  practice.    Therefore, 
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the  record,  or  a  statement  of  the  facts  proved  at  the  trial,  or 
a  review  of  all  the  testimony,  to  be  erroneous.'  Or  unless 
the  reasons  and  evidence  for  a  new  trial  appear  of  record, 
and  come  within  recognized  rules  of  law.^  As  a  general 
rule,  the  Supreme  Court  will  always  more  readily  control 
the  discretion  of  the  court  below  in  refusing  a  new  trial,  than 
in  granting  it,  for  the  reason  that  the  refusal  to  grant  a  new 
trial  operates  as  a  final  adjudication  of  the  rights  of  the 
parties.^ 

§  9.  The  following  remarks  of  eminent  judges  adopt  this 
restricted  view  of  judicial  discretion. 

§  9  a.  "That  power — to  set  aside  a  verdict — is  not  a  matter 
of  arbitrary  discretion,  but  must  be  exercised  in  accordance 
with  established  rules  and  the  settled  course  of  the  court."^ 

§  9  &.  "  Though  this  motion  for  a  new  trial  is  an  applica- 
tion to  the  discretion  of  the  court,  it  must  be  remembered 
that  the  discretion  to  be  exercised  on  such  an  occasion  is  not 
a  wild  but  a  sound  discretion,  and  to  be  confined  within 
those  limits  within  which  an  honest  man,  competent  to  dis- 
charge the  duties  of  his  office,  ought  to  confine  himself. 
And  that  discretion  will  be  best  exercised  by  not  deviating 
from  the  rules  laid  down  by  our  predecessors ;  for  the  prac- 
tice of  the  court  forms  the  law  of  the  court."^ 

§  10.  A  court  has  no  discretionary  power,  in  opposition  to 
the  settled  principles  of  law  and  equity.* 

'  Lloyd  w.  M'Clure,  2  Greene,  139  ;  "  Per  Bellows,  J.,  Cummings  v. 

Porter  v.  Hanley,  5  Eng.  186.  White,  &o.,  43  N.  H.  115. 

'  Jones  w.  Fennimore,  1  Iowa,  134;  'Per    Lord    Kenyon,    Wilson   v. 

Shaw  V.  Sweeney,  2  Greene  (Iowa),  Rastall,  4  T.  R.  753. 

587.  ^  Per  Walworth,  Ch.,  President, 

«  Oliver  v.  Pace,  6  Geo.  185.  ha.,  v.  Patchen,  8  Wend.  47. 

notwithstanding  the  omission  -to  give  the  seven  days'  notice  required  by 
such  rule,  the  judge  has  jurisdiction  to  entertain  an  application  for  a 
new  trial.     Carter,  30  Eng.  Law  and  Bq.  171. 
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§  11.  In  another  case  a  distinction  is  made  between  judi- 
cial and  arbitrary  discretion.' 

§  12.  "An  application  for  a  new  trial  is  an  application  to 
the  discretion  of  the  court,  who  ought  to  exercise  that  dis- 
cretion in  such  a  manner  as  will  best  answer  the  ends  of 
justice."^ 

§  IB.  "  Motions  for  new  trials  are  addressed  to  the  discre- 
tion of  the  court,  whether  based  upon  the  weight  of  evi- 
dence, surprise,  or  newly-discovered  evidence,  or  the  fact 
that  the  party  has  been  deprived  of  his  evidence  by  accident 
or  other  like  grounds.  In  modern  practice  they  are  liber- 
ally granted,  in  furtherance  of  justice.  The  discretion 
spoken  of  is  said  to  be  a  legal  discretion,  not  arbitrary,  and 
yet  it  is  not  governed  by  fixed  rules,  for  then  there  were  no 
discretion.  Lord  Mansfield  says  that  'discretion,  when  ap- 
plied to  a  court  of  justice,  means  sound  discretion,  guided  by 
law.  It  must  be  governed  by  rule,  not  by  humor ;  it  must 
not  be  arbitrary,  vague  and  fanciful,  but  legal  and  regular.' '" 

§  14.  "  If  they  grant  a  new  trial,  their  decision  upon  the 
merits  is  not  subject  to  a  revision ;  yet,  if  they  grant  a  new 
trial  in  a  case  where  they  had  no  legal  authority  to  do  so,  it 
is  error."* 

§  15.  "  An  improper  exercise  of  discretion,  as  in  refusing 
a  new  trial,  kc,  is  not  a  ground  for  a  writ  of  error.  But 
where  palpable  injustice  has  been  done  by  an  inferior  juris- 
diction, in  the  exercise  of  a  discretionary  power,  in  oppo- 
sition to  the  settled   principles  of  law   and   equity,  their 

■  Per  Brevard,  J.,  Hudson  v.  Wil-  per  Alien,  J.,  Piatt  v.  Munroe,   34 

liamson,  1  S.  C.  Con.  360.  Barb.  292-3. 

2  Per  Ashliurst,  J.,  Edmondson  r.  "'  PerPhelps,,I.,Hough.ton!;.  Slack, 

Maohell,  2  T.  R.  4.  10  Verm.  520. 

'  (Rex  u.  Wilkes,  4  Burr.  2539) ; 
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proceedings  may  be  corrected  either  by  certiorari  or  manda- 
mus"'{a) 

§  16.  In  England,  the  first  movement  towards  a  new  trial 
is  in  the  form  of  a  motion  to  show  cause  why  a  new  trial  should 
not  be  granted.(&)  The  practice  does  not  prevail  in  the 
United  States;  and  in  reference  to  it  the  following  remarks 
are  made  in  an  English  case :  "  A  rule  to  show  cause  why 
there  should  not  be  a  new  trial,  is  granted  for  little  more 
than  asking,  if  any  plausible  doubt  can  be  stated.  But  if 
this  were  to  be  followed  up  by  making  the  rule  absolute  on 
the  same  grounds,  it  would  be  great  injustice  to  the  parties, 
and  would  tend  to  multiply  litigation  to  an  enormous  degree. 
Value  alone  is  not  a  ground  for  granting  a  new  trial,  although 
it  frequently  weighs  in  granting  a  rule.'" 

§  17.  The  following  points  of  distinction  may  be  noticed, 
between  a  new  trial  and  other  forms  of  rehearing. 

%  18.  In  the  United  States,  the  probably  prevailing  mode  of 
application  for  a  new  trial  is  by  hill  of  exceptions.  In  a  late 
case  in  Massachusetts  it  is  remarked :  "  Exceptions  are  in  effect 
nothing  more  than  a  motion  for  a  new  trial  on  the  ground 
of  error  in  law,  the  only  difference  between  the  two  being 
that  the  latter  is  addressed  to  the  discretion  of  the  court 
before  which  the  case  was  tried,  while  the  former  lie  as  a 
matter  of  right  to  the  court  for  the  correction  of  errors.'"(c) 

'  Per  Walworth,  Ch.,  President,  ''  Per  Bigelow,  C.  J.,  Secoomb  v. 

&c.  V.  Patchen,  8  Wend.  47.  Provincial,  &c.  4  Allen,  154.    See 

^  Per  BuUer,  J.,  Vernon  w.  Hankey,  Meeker  v.  Turner,  3  Dutch.  262. 
2  T.  E.  113. 

(a)  In  Illinois  and  Mississippi,  the  granting  and  refusing  of  new  trials 
are  by  statute  made  subject  to  writs  of  error.  Smith  v.  Shultz,  1  Scam. 
490 ;  Miss.  Ses.  L.  ?  109. 

(&)  "  The  leading  reported  decision,  on  the  subject  of  granting  new 
trials,  is  that  of  the  Duchess  of  Mazarine  (2  Salk.  646)."  Per  Buller, 
J.,  Cox  V.  Kitchin,  1  B.  &  P.  338,  n. 

(c)  In  reference  to  the  proceeding  by  a  Case  on  the  Report  of  the 
Judge,  see  Banchor  v.  Mansel,  47  Maine,  58. 
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§  19.  In  England,  a  party  cannot  move  for  a  new  trial 
upon  a  point  which  might  have  been  incladed  in  exceptions 
previously  tendered,  without  abandoning  the  exceptions.' 

§  20.  It  is  held  that  a  motion  for  a  new  trial  is  the  proper 
remedy  for  error  in  admitting  or  rejecting  testimony,  or  in 
the  charge  of  the  judge  to  the  jury;  a  motion  in  error,  for 
errors  in  the  declaration,  pleadings,  and  judgment.^(fl!)  So  a 
new  trial  will  be  granted,  where  judgment  was  rendered 
upon  a  point  reserved,  which  did  not  appear  on  the  record.' 
But,  in  genera],  an  error  apparent  on  the  record  cannot  be 
taken  advantage  of  on  a  motion  for  a  new  trial.''  (See  pp.  1, 
15.) 

§  21.  In  New  York,  the  Court  of  Appeals  has  no  power  to 
review  a  decision  of  facts.  Where  a  question  of  fact  enters 
into  the  decision  of  a  motion  for  a  new  trial,  the  proper 
course  is  to  submit  to  a  new  trial,  and  not  appeal.'  (See  p.  28.) 

§  22.  In  general,  a  motion  in  arrest  of  judgment  affirms  the 
verdict,  and  precludes  a  motion  for  a  new  trial.'  (See  Chap.  2.) 

§  23.  "The  writ  of  review  was  unknown  at  common  law, 
and  seems  to  have  been  borrowed  from  courts  of  equity, 
where  it  was  in  the  nature  of  a  writ  of  error,  its  object  being 
to  procure  a  reversal  or  alteration  of  a  decree  upon  a  former 
bill,  which  decree  had  been  signed  and  enrolled. — A  distinct 
and  independent  proceeding,  commenced  by  writ,  and  not 
necessarily  in  the  court  where  the  judgment  reviewed  was 

'  Adams  v.  Andrews,  15  Ad.  &  '  Dunett  v.  Barksdale,  2  Dev.  251. 
EU.  N.  S.  1001.  "  Beers  v.  Broome,  4  Conn.  247. 

2  Tolland  v.  Willington,  26  Conn.        '■  Miller  v.  Schuyler,  20  N.  Y.  (6 

578  ;  Pogue  v.  The  State,  13  Mis.  444;  Smith)  522. 
Vivlon  V.  Lafayette  County,  ib.  453.        '  Shrewsbury!;.  Smith,  12 Ind.  317. 

[a)  See  p.  15.  In  some  of  the  States,  this  distinction  does  not  pre- 
vail; the  technical  term  of  error  being  applied  to  those  grounds  of 
exception  and  applications  for  rehearing,  which  ordinarily  fall  under  the 
head  of  new  trial.    In  Connecticut,  the  court  above  advise  a  new  trial. 
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rendered,  and  not  operating  to  vacate  the  judgment,  or  even 
as  a  supersedeas  or  stay  of  execution.  In  these  respects  it 
is  the  same,  whether  brought  as  of  right  or  by  grant  upon 
petition."'(a) 

§  24.  It  has  been  recently  held  in  Massachusetts,  that  ex- 
ceptions do  not  lie  to  the  discharge  of  a  prisoner  on  habeas 

'  Per  Bellows,  J.,  Barron  v.  Jackson,  42  N.  H.  423. 

(a)  The  following  recent  cases  illustrate  the  somewhat  peculiar  prac" 
tice  in  the  State  of  New  York : — 

Motion  for  leave  to  open  a  case  after  judgment,  to  prove  a  lien. 
This  lien  was  held  at  the  trial  not  to  be  shown,  by  proof  of  the  pendency 
of  proceedings  in  the  Court  of  Common  Pleas,  according  to  the  statute, 
to  bring  a  previous  lien  to  a  close,  and  thus  give  to  the  mover  a  share 
in  the  fund  arising  from  the  sale  of  the  premises ;  which  fund  was  in 
court,  awaiting  the  event  of  an  action  by  the  owner  against  several 
claiming  liens,  to  ascertain  their  amount  and  priority  and  liquidate 
them.  Held,  on  motion  for  a  new  trial,  that  an  order  denying  it  was 
therefore  appealable,  and  the  delay  in  making  the  motion  had  not  placed 
the  opposing  party  in  any  worse  position,  or  deprived  him  of  any  ad- 
vantage which  he  ought  in  justice  to  have  or  keep ;  and,  as  the  failure 
to  produce  the  evidence  at  the  trial  arose  from  the  mistaken  conviction 
of  counsel  that  the  proof  produced  was  sufficient,  and  no  injustice 
would  result,  such  motion  should  be  allowed.  Levy  v.  Joyce,  1  Bosw. 
622.  In  a  late  case  in  New  York,  a  statute  of  1860,  entitled  "an  act 
in  relation  to  capital  punishment,  and  to  provide  for  the  more  certain 
punishment  of  the  crime  of  murder,''  was  held  by  the  Court  of  Appeals, 
on  the  one  hand  to  have  absolutely  repealed  all  previous  statutes  on  the 
subject,  and  on  the  other  to  be  itself  unconstitutional  in  relation  to  a 
past  crime.  In  a  case,  therefore,  where  there  had  been  a  conviction  in 
the  court  below,  but  no  error  in  the  trial  or  conviction  itself,  the  judg- 
ment was  reversed,  and  the  prisoner  discharged ;  the  statute  in  regard 
to  writs  of  error  authorizing  a  new  trial  only  where  the  trial  and  con- 
viction are  illegal.  Kuehler  v.  The  People,  Law  Reg.,  Nov.  1862,  p. 
43,  New  York.* 


*  The  legislative  has  rarely  if  ever  received  a  more  cutting  rebnke  from  the  judiciary 
department  of  the  government,  than  by  the  expressions  contained  in  this  opinion.  "Blind 
and  sweeping  changes." — " The  legislature,  omnipotent  both  in  wisdom  and  folly." — "It 
was  no  fault  of  his  that  the  legislature  had  deprived  him  of  his  well-earned  deserts  to  be 
hanged." — "  If  the  result  shall  form  beacons  to  warn  against  future  imitation  of  the  folly, 
and  stupidity,"  &c. 
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corpus}  The  court  remark  :  "  The  great  purpose  of  the  writ 
is  the  immediate  delivery  of  the  party.  The  allowance  of 
exceptions  would  be  inconsistent  with  the  object.  The  con- 
sequence must  be,  either  that  all  further  proceedings  be 
stayed,  which  would  be  wholly  inconsistent  with  the  pur- 
pose of  the  writ,  or  that  the  exceptions  be  held  frivolous, 
and  judgment  rendered  non  obstante  for  the  discharge  of  the 
party,  in  which  case  the  exceptions  would  be  unavailing."^ 

'  Wyeth  V.  Richardson,  10  Gray,        ^  (In  substance)  Shaw,  C.  J.,  lb., 
240.  241. 


CH.  II.] 


GEOUNDS  OF  NEW  TRIAL. 
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CHAPTER  II. 


GROUNDS  OF  NEW  TRIAL. 


1.  General  grounds — dehors  the  | 
record. 

2.  Verdict  presumed  correct ; 
motion  for  new  trial  must  show 
affirmatively  the  ground  of  alleged 
error. 

13.  Qualifications  of  this  rule. 
15.  Form  of   exceptions,  founded 
upon  the  foregoing  rule. 


18.  Amendment  of  bill  of  excep- 
tions. 

25.  Limitations  of  the  rule. 

26.  Other  evidence  as  to  the  points 
contained  in  the  bill  of  exceptions. 

28.  Motion  in  arrest  of  judgment. 

29.  Writ  of  error. 


§  1.  The  general  grounds  for  a  new  trial  are  said  to  be 
errors  of  a  judge  in  matters  of  law,  and  errors  of  a  jury  in 
matters  of  fact.'  And,  in  either  case,  matters  foreign  to,  or 
dehors,  the  record.\a) 


Eochell  V.  Phillips,  1  Hemp.  22. 


*  Bowie  V.  State,  19  Geo.  1;  War- 
ren V.  Litchfield,  7  Greenl.  69. 


(a)  See  pp.  1, 12.  In  Ohio,  a  new  trial  will  not  be  granted  in  ejectment, 
upon  the  application  of  the  plaintiff,  except  under  peculiar  circumstances. 
Sockman  v.  Sockman,  18  Ohio,  362.  In  South  Carolina,  on  a  question  of 
location,  a  new  trial  will  more  readily  be  granted  than  on  most  other  cases 
depending  upon  facts,  in  consequence  of  their  near  approach  to  questions 
of  law.  Felder  v.  Bennett,  2  M'Mullan,  44;  Wolfe  v.  Knotts,  2 
M'Mullan,  75 ;  Matthews  v.  Horlbeck,  1  Rich.  382.  The  finding  of  the 
court  on  an  issue  of  fact,  by  consent  of  parties,  is  entitled  to  the  same 
consideration,  on  a  motion  for  a  new  trial,  as  the  verdict  of  a  jury. 
Oakly  ?;.  Aspinwall,  2  Sandf.  7.  In  Maine,  it  seems  that  exceptions  lie 
to  a  rejection,  by  the  Court  of  Common  Pleas,  of  a  report  of  referees  ap- 
pointed by  a  rule  of  court.  Vance  t).  Carle,  7  Greenl.  164.  So  of  an  order 
directing  a  nonsuit.  Pe.yler  v.  Peyler,  2  Greenl.  310.  The  statute  of 
Westminster  2,  c.  31,  is  no  longer  in  force  in  Maine,  it  seerhs  ;  being  su- 
perseded by  the  statute  providing  for  exceptions.  CoUey  v.  Merrill,  6 
Greenl.  55.  In  Massachusetts,  a  decision  on  a  motion  to  dismiss  an 
action  for  a  defect  in  the  process,  apparent  of  record,  (as  for  want  of 
legal  indorsement  of  a  writ)  is  a  matter  of  law,  to  which  exceptions 
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§  2.  The  law  presumes  a  verdict  to  be  correct.  Hence, 
on  a  motion  for  a  new  trial,  the  party  must  set  forth  the 
grounds  upon  which  he  intends  to  rely,  or  the  objections 
will  be  considered  as  waived. '(«)    (See  Waiver.)     "  'De  non 

'  Wing  II.  Owen,  9  Cal.  247  ;  Collier  v.  The  State,  20  Ark.  36.  See  Ham- 
ilton V.  Conyers,  25  Geo.  158. 

may  be  taken.  Purple  v.  Clark,  5  Pick.  206.  Exceptions  do  not  lie  to 
a  judgment  on  a  report  of  referees,  under  a  submission  entered  into 
before  a  justice  of  the  peace.  Dean  v.  Dean,  2  Pick.  25.  But  under 
the  statute,  allowing  exceptions  to  opinions,  directions,  or  judgments 
of  the  Common  Pleas,  in  matters  of  law;  a  bill  lies  to  a  judgment  of 
that  court  on  a  report  of  referees  under  a  rule  thereof,  in  an  action 
originally  commenced  there,  though  the  rule  state  that  the  judgment 
shall  be  final.  Miller  v.  Miller,  2  Pick.  570.  So  though  the  action 
referred  was  originally  brought  before  a  justice  of  the  peace.  Olney  v. 
Brown,  2  Pick.  572.  Exceptions  lie  to  a  refusal  to  receive  the  petition 
of  an  assignee  of  a  debt,  that  the  jury  may  try  the  question  of  assign- 
ment, when  the  debtor  has  been  summoned  and  adjudged  to  be  garnishee 
of  the  assignor.  Ammidown  v.  Wheelock,  8  Pick.  470.  The  decision, 
by  a  single  judge,  of  a  question  of  fact  upon  the  hearing  of  a  probate 
appeal,  may  be  excepted  to,  and  may  be  revised  by  the  whole  court, 
if  the  judge  fully  reports  the  evidence.  It  is,  however,  discretionary 
with  the  judge  to  report  the  evidence  or  not.  Stearns  v.  Piske,  18 
Pick.  24.  So  exceptions  may  be  taken  to  instructions,  &c.,  of  a  judge 
of  the  Supreme  Court  on  the  trial  of  a  probate  appeal.  Higbee  v.  Bacon, 
11  Pick.  423.  Under  Eev.  Sts.  of  Massachusetts,  c.  86,  ?  11,  and  c.  146, 
§  5  (See  Gen.  Sts.),  exceptions  may  be  taken  to  a  decision  of  the  muni- 
cipal court  in  a  matter  of  law,  upon  the  trial  of  an  action  commenced 
before  the  Rev.  Sts.  went  into  operation.  M'Managil  v.  Ross,  20  Pick. 
99.  So  to  the  instructions,  &c.,  of  the  Court  of  Common  Pleas  upon 
the  trial  of  the  question  of  damages  sustained  by  the  owner  of  land  taken 
for  widening  a  street  in  Boston.  Parks  v.  Boston,  15  Pick.  198.  A  bill 
of  exceptions  does  not  lie,  where  there  is  a  right  of  appeal.  Rathbone 
V.  Rathbone,  4  Pick.  93 ;  Piper  v.  Willard,  10  Pick.  34 ;  Champion  v. 
Brooks,  9  Mass.  228.  See  1  Greenl.  291 ;  Hemmenway  •;;.  Hickes,  4 
Pick.  497.  A  bill  of  exceptions  cannot  be  taken  to  the  judgments  and 
decrees  of  the  Orphans'  Court,  in  Maryland.  Mayhew  v.  Soper,  10  Gill 
&  Johns.  366. 

(a)  The  cases  upon  this  subject  are  so  numerous,  and  the  subject  itself 
so  mucb  one  of  practice,  regulated  to  a  considerable  extent  by  express 
statute  and  local  usage,  that  a  connected  and  systematic  view  of  it  is 
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npparentibus  et  de  non  existentibus  eadem  est  ratio'  is  an 
old  and  well-established  maxim  in  legal  proceedings,  and  is 
founded  on  principles  of  justice  as  well  as  of  law.'"  "It  is 
the  business  of  the  party  who  takes  exceptions  to  show  that 
the  decision  is  wrong.  It  is  not  enough  that  he  succeeds  in 
mystifying  it  by  adopting  language  which  subjects  the  judge 
to  the  suspicion  that  he  did  not  understand  the  safest  ground 
on  which  to  place  it."^  Thus  where  the  motion  (for  a  new 
trial)  merely  shows,  that  a  party  claimed  that  certain  evidence 
was  not  admissible  in  any  way  to  affect  the  terms  of  a  written 
instrument;  without  showing  that  the  claim  was  made  when 
the  evidence  was  offered,  or  that  the  evidence  was  let  in 
subject  to  exception,  and  the  claim  subsequently  made  that 
it  should  be  excluded,  or  that  the  court  were  requested  to 
charge  as  to  its  effect  or  the  consideration  to  be  given  to 
it:  no  question  is  raised  which  the  court  is  bound  to  con- 
sider.^ So  although  the  evidence,  appearing  of  record,  does 
not  sustain  the  verdict  and  judgment,  a  new  trial  will  not  be 
granted,  unless  it  appear  also  that  no  other  evidence  was 
offered."  All  the  facts  must  be  stated.*  And  error  must 
distinctly  appear  in  the  exceptions.'  So,  when  there  are  two 
issues,  one  material  and  the  other  valid,  and  a  general  find- 
ing for  the  defendant,  it  will  be  presumed  that  the  jury  dis- 
regarded the  immaterial  issue,  and  a  new  trial  will  not  be 
granted.' 

§  3.  In  conformity  with  these  general  principles,  a  bill  of 
exceptions  for  misdirection  must  contain  enough  of  the  evi- 

'  Per  Taney,  C.  .L,  United  States  v.  Robins,  5  Sm.  &  M.  291 ;  Benoist 

V.  Wilkinson,  12  How.  253.  v.  Powell,  7  Mis.  224 ;  Overman  u. 

^  Per  Morgan,  J.,  Munro  ;).  Potter,  Cobb,  13  Ired.  1. 

34  Barb.  360-1.  *  Baxter  v.  Abbott,  7  Gray,  71 ; 

3  Per  Butler,  J.,  Ratlibone  v.  City,  Waller  v.  The  State,  4  Pike,  87. 

&c.,  31  Conn.  204.  '  Brown  v.   Gray,   6   Jones,  103; 

■•  Ballard  v.  Noaks,  2  Pike,  45;  Dickey  jj.  Maine,  &c.,  46  Maine, 483. 

Millett  V.  Hayford,  1  Wis.  401 ;  Terry  '  Harvey  v.  Laflin,  2  Cart.  477. 

very  difficult,  if  not  quite  impracticable.     Any  apparent  repetition  or 
confusion  in  the  text  of  the  present  chapter  may  be  partially  explained 
by  this  consideration. 
2 
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dence  to  show  that  the  judge  ruled  erroneously.'     It  must 
appear  what  particular  rulings  were  excepted  to.^    A  general 
exception  to  the  charge  is  insufficient.'     It  is  said  that  the 
correctness  of  instructions,  in  most  if  not  in  all  cases,  depends 
upon  the  facts  developed  upon  the  trial;    and  where  their 
applicability  or  irrelevancy  is  not  shown,  by  a  bill  of  excep- 
tions, embodying  sufficient  of  the  testimony,  the  appellate 
court  cannot  determine  upon  their  correctness,  nor  whether 
the  court  erred  in  granting  a  new  trial,  on  the  ground  that 
they  were  erroneous.*     So  in  a  late  case  it  is  said,  "none  of 
the  assignments  (of  error)  are  properly  made.    They  aver  that 
the  court  erred  in  their  answers  to  each  of  the  six  points  sub- 
mitted, but  they  do  not  specify  how  the  court  erred,  or  in 
what  the  alleged  mistakes  consisted.    This  mode  of  assign- 
ing errors  is  altogether  insufficient.     It  would  be  at  common 
law,  and  it  is,  if  possible,  even  more  so  under  the  rules  of 
this  court.    It  compels  us  to  gather  the  complaints  of  the 
plaintiffs  in  error  rather  from  their  arguments  than  from  the 
record,  and  tends  to  obscure  the  matters  really  in  contro- 
versy.'"   So,  in  an  action  on  a  policy  of  insurance,  where  the 
defence  was  cancellation;  it  was  proved,  without  objection, 
that  the  insured  was  told  by  his  agent,  that  the  company 
charged  an  extra  premium  for  a  voyage  between  two  ports. 
Held,  a  refusal  to  instruct  the  jury,  that  the  company  had 
no  right  to  make  such  a  charge,  was  not  ground  for  new 
trial,  if  accompanied  by  the  reason,  that  the  case  did  not 
involve  any  such  question ;  and  as  it  did  not  appear  by  the 
bill  of  exceptions  or  otherwise,  that  it  was  urged  to  the  jury 
that  the  company  had  any  such  right,  or  that  the  point  was 
material  or  pertinent."    So,  in  an  action  upon  a  warranty  and 
for  deceit  in  the  sale  of  a  horse,  the  defendant's  counsel,  in 
his  argument  before  the  court  and  jury,  offered  to  read  from 
a  work  on  Veterinary  Surgery,  which  he  proved  by  a  witness 

'  Fuller  V.  Ruby,  10  Gray,  285  ;  *  Farr  v.  Fuller,  8  Clarke,  347. 

Hewes  V.  Hansoom,  ib.  336.  '  Per  Strong,  J.,  Franklin,  &c.  u, 

2  Woolf  V.  CVialker,  31  Conn.  121.  UpdegraflF,  43  I'enn.  358. 

»  Reynolds  v.  Boston,  &o.,  43  N.  ^  Bedell    «.    Commercial,  &c.,   3 

H.  500.  Bosw.  147. 
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to  be  a  reputable  and  standard  authority  on  that  subject;  but 
the  evidence  was  rejected.  The  court  above  refused  to  sus- 
tain a  bill  of  exceptions,  because  the  bill  did  not  show  that 
the  passages  proposed  to  be  read  had  any  relevancy  to  the 
cause,  or  came  within  the  proper  scope  of  argument.' 

§  4.  And,  upon  exceptions  to  instructions,  no  objection 
lies  to  incompetent  evidence.' 

§  5.  In  a  late  case  a  new  trial  was  refused,  for  the  reason 
that  incompetent  declarations  were  admitted  in  evidence,  the 
exceptions  not  showing  what  the  declarations  were.^  So  in 
another  recent  case  the  court  would  not  permit  a  certain  draft 
to  go  to  the  jury.  The  exception  alleged  that  the  draft  was 
testified  to  by  witnesses  named  in  the  exception ;  but  that 
testimony  as  reported  did  not  mention  the  draft.  A  new 
trial  was  refused.''  So  evidence  in  contradiction  of  a  levy  is 
rejected,  the  nature  of  the  evidence  not  being  specified. 
Evidence  dehors  the  record  would  be  incompetent.' 

§  6.  A  ground  of  exception  was  the  rejection  of  evidence 
that  administrators  did  not  purchase  certain  property  as  such, 
but  as  individuals.  The  court,  admitting  that  such  rejection 
would  be  ground  for  reversing  the  judgment,  proceed  to  re- 
mark: "But  does  the  bill  certify  us  that  any  evidence  tend- 
ing to  show  that  the  administrators  purchased  in  their  indi- 
vidual and  not  their  representative  characters  was  offered  ? 
It  tells  us  that  certain  proceedings  were  had  with  the 
Orphan's  Court  from  which  this  conclusion  would  follow, 
and  it  refers  to  them  with  a  pro  ut  the  same,  but  it  does  not 
set  them  forth,  nor  even  furnish  us  with  an  outline  of  them. 
If  the  offer  was  made  to  the  court  below  as  it  is  certified  to 
us,  it  was  rightly  rejected,  not  indeed  for  the  reasons  assigned 
below,  but  because  it  did  not  tend  to  establish  any  interest 

'  Legg  V.  Drake,  1  MoCook,  286.  ■•  Kinter  v.  Jenks,  43  Penn.  445. 

'  Gardner  v.  Gooch,  48  Maine,  487.        '  MoClenahan  v.  Hunnes,  25  Penn. 
Hackett  v.  King,  8  Allen,  144.         85. 
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whatever  in  Frederick  E.  in  the  goods  in  question."  In  the 
same  case  exception  was  taken  to  the  rejection  of  a  witness. 
The  court  expressly  adnait  that  he  was  wrongly  rejected  for 
the  reason  assigned,  but  proceed  to  remark :  "  But  what  was 
he  called  to  prove?  Anything  the  loss  of  an  opportunity 
to  prove  which  was  injurious  to  the  defendant?  The  bill 
gives  no  answer  to  these  questions.  We  are  referred  to  the 
appendix  of  the  paper-book  for  the  offer,  but  the  offer  is  not 
to  be  found  there.  Either  in  the  body  of  the  bill  or  in  the 
appendix  the  substance  of  what  McCullough  was  to  prove 
ought  to  have  been  furnished,  that  we  might  see  whether 
harm  had  been  done.'" 

§  7.  The  rule  above  referred  to  is  applied  to  exceptions 
relating  to  the  pleadings,  in  connection  with  the  evidence. 
As,  for  example,  in  an  action  for  slander,  upon  the  question 
whether  the  form  of  the  answer  admits  the  defence  that  the 
words  were  privileged.'^ 

§  8.  So  the  exceptions  must  state  the  answer  to  an  impro- 
per question,  such  question  being  the  ground  of  exception.^ 
Thus,  when  a  question  put  to  a  witness  is  objected  to,  and 
the  objection  is  overruled  and  the  decision  excepted  to ;  a 
new  trial  will  not  be  granted,  merely  because  an  affirmative 
answer  would  be  incompetent  as  evidence,  when  it  does  not 
appear  by  the  bill  of  exceptions  that  any  answer  was  given.^ 


§  9.  So,  in  reference  to  the  admission  of  deeds  in  evidence, 
the  court  in  a  late  case  remarked :  "  So  far  as  anything  is 
disclosed  they  would  seem  to  have  been  wholly  immaterial; 
but,  in  the  absence  of  any  statements  indicating  that  they 
were  improperly  allowed  to  be  submitted  to  the  jury,  it  is 

'  Per  Woodward,  J.,  Lothrop  v.  '  Mays  v.  Deaver,  1  Clarke,  216. 

Wightman,  41  Pemi.  304-5.  •  Fry  v.  Bennett,  3  Bosw.  200 ; 

2  Lawler  v.  Earle,  5  Allen,  22.   See  Burghardt  ti.  Van  Deusen,  4  Allen, 

Wall  V.  Provident,  &o.,  3  Allen,  98.  377-8. 
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to  be  presumed  that  the  course  of  proceeding  in  admitting 
them  in  evidence  was  correct."'(o) 

§  10.  So,  as  already  suggested,  an  exceptiop,  that  the  ver- 
dict is  against  the  weight  of  evidence,  cannot  prevail,  unless 
the  report  of  the  evidence  is  duly  authenticated  by  the  pre- 
siding judge.^  And  in  a  late  case  in  the  Supreme  Court  of 
the  United  States,  involving  the  correctness  of  instructions 
in  the  court  below,  as  affected  by  a  certain  deposition,  it  is 
said :  "  It  is  true  that  this  court  does  not  see  anything  in  that 
part  of  Baker's  testimony  embodied  in  the  bill  of  exceptions 
which  justifies  such  an  inference  (as  was  contained  in  the 
charge  of  the  judge).  But  the  bill  of  exceptions  does  not 
purport  to  give  all  that  he  said,  and  according  to  a  well- 
known  rule,  this  court,  under  such  a  condition  of  the  record, 
is  bound  to  presume  that  there  was  that  in  Baker's  testimony 
which  justified  the  instruction.  What  purports  to  be  the 
entire  deposition  is  sent  up  by  the  clerk,  and  is  printed  in 
the  record  before  us,  and  if  properly  before  us  might  sustain 
the  exception.  But  this  deposition  is  not  incorporated  into 
the  bill  of  exceptions,  nor  so  referred  to  in  it  as  to  be  made 
a  part  of  the  record.  It  is  only  a  useless  encumbrance  of 
the  transcript,  and  an  expense  to  the  litigating  parties."'  So 
where  the  insanity  of  a  juror  is  alleged  as  the  reason  of  a 
new  trial,  it  must  be  fully  proved.''  So  where,  on  a  motion 
for  a  new  trial,  the  court  was  equally  divided,  the  verdict 
was  sustained.' 

§  11.  The  general   rule,   that   the   error  complained  of 

'  Per  Merrick,  J.,  Burghardt  u.  '  Per  Miller,  J.,  Russell  v.  Ely,  2 
Van  Deusen,  4  Allen,  377-8.  Black,  580. 

'  Simpson!;.  Norton, 45 Maine, 281.         ■■  The  State  v.  Scott,  1  Hawks,  24. 

■■  Lehre  v.  Murry,  2  Brev.  19. 

{a)  Where  there  is  a  confused  statement  in  the  bill  of  exceptions  as 
to  the  rejection  of  material  and  important  evidence,  leaving  it  in  doubt 
whether  the  same  was  actually  rejected,  the  court  will  award  a  new 
trial.     Pearson  v.  Grice,  8  Florida,  214. 
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must  distinctly  appear,  applies  to  a  motion  made  in  a  higher 
court,  after  a  similar  motion  in  the  court  below.'(a)  As  in 
case  of  refusal  to  grant  a  new  trial  in  the  court  below,  and 
an  application  to  reverse  this  decision  in  the  court  above.^ 
The  court  above  cannot  look  into  affidavits  offered  below  in 
support  of  the  motion.  They  form  no  part  of  the  record.' 
Affidavits  must  be  embodied  in  the  exceptions,  in  order  to 
be  used  in  the  court  above."  So,  where  the  court  below  re- 
fused a  new  trial,  in  the  appellate  court  all  the  evidence  must 
appear  in  the  exceptions.'  So  the  court  above  will  not  revise 
the  action  of  the  court  below,  in  granting  a  new  trial,  unless 
the  facts  upon  which  the  court  acted  appear  from  the 
record.°(6)  So  an  appeal  from  the  refusal  of  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  was  excessive  and 
against  evidence,  and  the  motion  erroneously  overruled,  must 
bring  before  the  appellate  court  the  whole  evidence.'  So 
the  court  above  will  not  reverse  the  judgment  of  the  court 
below,  overruling  a  motion  for  a  new  trial,  upon  an  affidavit 
"that  three  of  the  jurors  were,  during  the  trial,  very  much 
intoxicated,  and  so  continued  until  its  determination,  and 
that  said  affiant  believed  said  jurors  became  intoxicated 
during  the  recess  of  the  court,  and  before  the  testimony  was 
heard;"  where  the  evidence  given  upon  the  trial  is  not  put 

'  Brown  v.  Gray,  6  Jones,  103.  "  People  v.  Houshell,  10  Cal.  83. 

'  Fausett  v.  Voss,  12  Ind.   525 ;  ^  Tompkins  v.  Eason,  8  Fieri.  14. 

Hollowell  V.  Clieek,  ib.  614;  Banks  "  Roberts  v.  Heffner,  19  Tex.  129. 

V.  Hempstead,  ib.  618.  '  Nutter  v.  Ricketts,  6  Clarke,  92. 

'  Crippen  v.  People,  8  Mich.  117. 

(a)  See  p.  6.  If  the  charge,  as  written  out  by  the  judge,  and  sent  up 
with  the  record,  varies  from  a  statement  of  it  in  the  rule  nisi  upon  mo- 
tion for  a  new  trial;  the  former  will  prevail.  Alston  v.  Grantham,  26 
Geo.  374. 

[b]  In  Vermont,  the  fact,  that  a  cause  is  pending  in  the  Supreme 
Court  upon  exceptions,  does  not  give  that  court  jurisdiction  to  grant  a 
new  trial  in  the  County  Court,  for  causes  not  appearing  upon  the  record, 
upon  a  motion  for  a  new  trial.  The  only  proper  proceeding,  to  secure  a 
new  trial  in  such  a  case,  is  an  original  one,  by  petition  under  the  statute. 
South  Eoyalton  Bank  iJ.Colt,  31  Vt.  415.  And  such  a  petition  cannot 
be  made  returnable  to  a  general  term  of  the  Supreme  Court.    Ib. 
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upon  record,  so  that  the  Supreme  Court  may  determine 
whether  the  verdict  was  a  just  one,  it  not  appearing  that  the 
misconduct  of  the  jurors  was  in  consequence  of  the  act  of 
either  of  the  parties.^  So  the  rejection  of  a  deposition  cannot 
be  a  ground  for  a  new  trial,  unless  it  appears  that  what  it 
proved  was  material ;  and  the  court  above  cannot  decide 
that  it  was  so,  unless  the  evidence  adduced  on  the  trial  is  in 
the  record.^ 

§  12.  The  prevailing  rule  upon  the  whole  subject  is  well 
illustrated  by  a  late  case  in  the  Supreme  Court  of  the  United 
States.  "  The  objections  urged  against  the  admission  of  the 
deed  from  the  sheriff  to  Lawson  were :  1st.  That  the  deed  and 
the  certificate  of  its  admission  to  record  bore  upon  their  face 
unmistakable  evidence  of  fraud.  What  those  clear  marks 
of  fraud  upon  the  face  of  those  documents  were,  is  not  stated 
with  sufficient  particularity,  in  order  to  a  correct  comprehen- 
sion of  their  character.  The  court,  to  whom  this  objection 
was  presented  must  have  decided  upon  an  inspection  of  the 
papers  (probably  correctly);  but  whether  correctly  or  other- 
wise, this  court  cannot  now  inquire,  in  compliance  with 
assertions  altogether  vague,  and  pointing  to  no  specific  vice 
in  any  one  of  those  papers."^ 

§  13.  But  on  the  other  hand  it  is  held,  that  a  motion  sub- 
stantially conformable  to  the  statute  is  sufficient.''  And,  in 
other  respects,  a  more  liberal  indulgence  has  been  sometimes 
allowed  to  the  applicant  for  a  new  trial.  Thus  where,  in  an 
action  on  a  bond,  judgment  was  entered  for  too  large  a  sum, 
and  the  plaintiff  entered  a  remittitur  for  the  excess,  and  one  of 
the  judges,  on  error,  thought  the  excess  the  only  error,  and 
another  thought  there  were  other  errors,  and  the  third  was 
incapacitated  to  sit  by  reason  of  interest,  a  new  trial  was 
granted.'     So,  where  the  judges  who  composed  a  court  had 

'  Pelham  v.  Page,  1  Eng.  535.  *  Humphries  i,-.  Marshall,  12  Ind. 

'  Kimberlin  v.  Farris,  5  Dana,  533.  609. 

'  Per  Daniel,  J.,  Thomas  v.  Law-  '  MoNutt  v.  Lancaster,  9  S.  &  M. 

son,  21  How.  339.  570. 
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all  beeu  commissioned  subsequently  to  a  verdict,  taken  by 
a  former  court,  of  murder  as  to  one  defendant,  and  man- 
slaughter as  to  others,  which  former  court  became  vacant 
by  the  death  of  all  its  judges,  pending  a  motion  for  a  new- 
trial,  on  the  ground  that  the  verdict  was  against  evidence 
and  against  law ;  held,  the  new  court  would  not  award  sen- 
tence as  to  those  defendants  who  asked  for  a  new  trial,  and 
would  not  hear  evidence,  as  to  what  opinion  on  the  motion 
for  a  new  trial  the  former  court  had  formed,  and  confiden- 
tially expressed  to  an  officer  of  the  court,  but  not  pronounced 
from  the  bench;  and  a  new  trial  was  accordingly  granted,  at 
the  election  of  the  defendants.'  And  it  is  sometimes  held, 
that,  in  a  statement  for  a  new  trial,  the  evidence  may  simply 
be  referred  to,  and  need  not  be  contained  in  the  statement 
itself.*  So  where  the  construction  of  a  written  instrument 
is  in  question,  as  a  point  of  law,  and  the  court  are  satisfied 
that  this  was  the  only  evidence  relied  on ;  the  presumption 
in  favor  of  the  verdict  will  not  prevent  the  granting  of  a 
new  trial.'  So  where  it  appears  from  the  certificate  of  the 
judge  below,  that  he  intended  to  make  up  a  case,  but  none 
comes  up  with  the  record,  the  court  above  will  grant  a  new 
trial." 

§  14.  With  reference  to  the  rule,  above  stated,  that  the 
whole  of  the  matter  in  relation  to  which  objection  is  made, 
must  be  set  forth  in  the  application  for  a  new  trial;  in  a 
late  case  in  Massachusetts  (where  the  form  of  application 
to  the  Supreme  Court  for  a  new  trial  is  by  hill  of  excep- 
tions), the  whole  evidence  being  reported  as  a  part  of  the  ex- 
ceptions, Bigelow,  C.  J.,  remarked:  That  it  could  not  "be 
laid  down  as  a  rule  that  a  case  cannot,  under  any  circum- 
stances, be  brought  up  in  this  way ;  but,  where  all  the  evi- 
dence in  the  case  is  plainly  insufficient  to  warrant  a  verdict 
for  the  plaintiff,  if  the  whole  of  it  is  believed,  and  taken  with 

'  United  States  v.  Harding,  Wal-  '  Nichols  v.  State  Bank,  3  Yerg. 

lace,  Jr.  127.  107. 

2  Dickinson  v.  Van  Horn,  9  Cal.  *  The  State  v.  Powers,  3  Hawks, 

207.  376. 
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all  the  inferences  which  may  be  drawn  from  it,  and  the  jury, 
nevertheless,  find  a  verdict  for  the  plaintiff,  it  may  be  proper 
to  correct  the  error  on  exceptions.'" 

§  15.  Many,  perhaps  most,  of  the  cases  already  referred  to 
in  this  chapter,  have  arisen  on  bills  of  exceptions.  "With 
more  particular  reference  to  the  form  of  a  bill  of  excep- 
tions, as  a  recognized  technical  process  for  the  correction  of 
errors,  it  may  be  added,  though  at  the  risk  of  some  repeti- 
tion, that  such  bill  must  precisely  specify  the  errors  com- 
plained of,  and  the  decision  excepted  to.^  No  question  is 
to  be  considered,  unless  it  be  necessarily  and  clearly  pre- 
sented by  the  exceptions.'  Otherwise,  where  the  form  of 
proceedings  is  by  writ  of  error,  such  writ  will  be  dismissed." 
And  the  assignment  of  errors  cannot  enlarge  the  bill  of  ex- 
ceptions.' So  a  decision,  overruling  a  motion  for  a  new 
trial,  made  "because  'the  verdict  was  contrary  to  law,  and 
because  the  damages  were  excessive,"  will  be  deemed  correct 
in  the  Supreme  Court,  if  the  evidence  given  on  the  trial  is  not 
brought  before  it ;  or  if  it  is  not  shown  that  testimony  was 
erroneously  admitted  or  excluded ;  or  if  the  instructions  to 
the  jury  do  not  appear.  Even  though  the  court  assigned 
an  insufficient  reason  for  overruling  the  motion.*  So  it  is 
held,  that  a  refusal  to  grant  a  motion  for  a  new  trial,  because 
the  verdict  was  against  the  evidence,  cannot  be  assigned  as 
error,  when  the  whole  evidence  is  not  stated  to  be  contained 
in  the  bill  of  exceptions.'  So,  even  if  it  be  a  sufiicient  excep- 
tion, that  the  verdict  was  contrary  to  law  and  evidence ;  yet 
the  evidence  must  be  taken  and  considered  as  a  whole ;  any 
particular  defect  ought  to  be  specially  assigned.'  So  it  is  not 
sufficient  to  state  matter,  rendering  it  probable  that  improper 

'  PoUey  V.  Lenox,  &o.,  4  Allen,  Perth,  &c.  v.  Condit,  1  N.  J.  659  ; 

330.  Allaire  v.  Hartshorne,  ib.  665. 

2  6  Geo.  227.  *  Dyer  v.  Hatch,  1  Pike,  339. 

'  Page  V.  Smith,  25  Maine,  256.  '  Granger  v.  Warrington,  3  Gil- 

*  Weathers  v.  Dorster,  6  Geo.  227  ;  man,  299  ;  Hughes  v.  Ellison,  5  Mis. 

Moran  v.  Green,  1  N.  J.  562.  110. 

5  Smith  V.  Mitchell,  6  Geo.  456 ;  »  Hillebrant    v.   Brewer,   5    Tex. 

566. 
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evidence  may  have  been  received,  but  the  evidence  itself 
must  be  stated.'  So  it  is  not  sufficient  for  exceptions  to  state 
that  "the  witness  was  objected  to,"  aad  was  admitted,  with- 
out stating  any  cause  of  objection.'^ 

§  16.  And  the  facts,  upon  which  an  objection  to  evidence 
is  founded,  must  appear  in  the  bill  of  exceptions,  affirma- 
tively ;  even  where  proof  of  the  facts  is  necessary  to  legalize 
the  evidence  objected  to.'  Unless  the  ground  of  objection 
to  evidence  is  stated,  the  court  will  not  reverse  the  judg- 
ment, if  the  evidence  could  have  been  legal  for  any  purpose.'' 
So  exceptions  to  the  charge  of  a  judge  should  specify  what 
is  alleged  to  be  erroneous,  and  a  general  exception  to  the 
whole  charge  is  irregular,  and  may  be  disregarded  by  the 
appellate  court.' 

§  17.  It  is  held  in  New  York,  that  a  bill  of  exceptions 
must  be  signed  and  sealed,  and  the  error  book  produced  on 
the  argument  must  contain  a  copy  of  the  bill,  with  the  sig- 
natures of  the  judges,  or  the  clerk's  certificate  that  it  was 
signed  by  them.^  It  should  also  give  a  plain  and  concise 
statement  of  the  facts  which  present  the  question  of  law;  and 
not  set  forth  the  evidence  in  detached  and  scattered  parcels. 
Otherwise,  every  doubt  about  facts  should  be  turned  against 
the  party  excepting.' 

§  18.  A  bill  of  exceptions,  allowed  by  a  judge  of  the  court 
below,  cannot  be  amended  without  his  consent,  even  by  agree- 
ment of  parties;  because  injustice  might  be  thereby  done  to 
such  judge. ^  So  a  bill  of  exceptions  cannot  be  amended  upon 
a  certificate,  without  consent,  after  argument  and  submission 
of  the  case  to  the  court;  especially  where  the  effect  is  merely 
to  obtain  a  new  trial.' 

'  The  state  v.  Clark,  12  Ired.  151 ;  "  Oliver  v.  Phelps,  1  N.  J.  597. 
Moran  v.  Green,  1  N.  J.  562.  ^  Radclifif  i'.  Rhan,  5  Denio,  234. 

•^  Glidden  o.  Dunlap,  28  Maine,  '  Price  v.  Powell,  3  Comst.  322. 
379.  »  Ashley  v.    Root,  4  Allen,  504; 

'  Moran  v.  Green,  1  N.  J.  562.  Kiggins  v.  Brown,  12  Geo.  271. 

*  lb.  ,  '  Johnson  !J.ConiUard,4  Allen,  446. 
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§  19.  A  writ  of  error  will  be  dismissed,  unless  it  appear 
affirmatively  that  the  bill  of  exceptions  was  tendered  and 
signed  within  the  time  prescribed  by  the  statute.* 

§  20.  Instructions  to  the  jury  are  no  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions.^ 

§  21.  Nor  affidavits  and  other  papers  copied  into  a  record, 
unless  incorporated  into  the  bill  of  exceptions.^ 

§  22.  So  a  question  of  costs  is  not  open  upon  a  bill  of 
exceptions,  unless  the  objection  appear  in  the  exceptions, 
although  appearing  in  the  bill  of  costs,  to  which  the  excep- 
tions refer." 

§  23.  So  papers  introduced  at  the  trial  must  be  either 
copied,  or  specifically  referred  to,  by  the  bill  of  exceptions,  in 
order  to  make  a  part  of  such  bill.*  And  the  prevailing  rule 
is,  that  the  court  above  cannot  properly  take  them  into  con- 
sideration, if  merely  referred  to.° 

§  24.  Upon  the  same  principle,  the  court  above  will  not 
notice  a  question  of  variance,  unless  it  appears  by  the  bill  of 
exceptions  that  the  question  was  raised  in  the  court  below.' 

§  25.  But  an  agreed  statement  of  facts  will  be  considered 
as  a  part  of  the  record,  when  made  so  by  bill  of  exceptions.^ 
And  the  rule  in  question  is  not  construed  with  unreason- 
able strictness.  Thus  where  a  bill  of  exceptions  stated 
evidence  given  by  the  plaintiff  and  defendant  respectively, 
naming  the  witnesses,  and  detailing  their  testimony,  and 
then  stated  that,  "no  farther  testimony  being  offered,  the 

'  Justices,  &c.   V.   Barrington,   6  ^  Hatch  v.  Potter,  2  Gilman,  725. 

Geo.  578.  *  Wymanv.  Wood,  25  Maine, 436  ; 

2  Roberts  v.  Ward,  8  Blackf.  333.  Wadlingtou  u.  Gary,  7  S.  &  M.  522  ; 

'  Edwards  v.  Patterson,  5  Gilmau,  Corey  v.  Russell,  3  Gilman,  366. 

126  ;  Petty  v.  Scott,  5  Gilman,  209.  '  Hard  v.  Brown,  18  Vt.  87. 

*  Richardson  t.   Curtis,  2  Gray,  *  Acheson  w.  Sutliff,  18  Ohio,  122. 
497. 
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plaintiff  asked  the  following  instructions,"  &c.,  and  con- 
cluded by  praying  "that  this  bill  of  exceptions,  containing 
all  the  facts  of  the  case,  be  signed,"  &c. ;  it  was  held,  that 
these  statements  excluded  the  idea,  that  other  testimony  was 
given  at  the  trial  than  that  which  appeared  by  the  bill  of 
exceptions.^  So  it  is  held  that  a  new  trial  will  be  granted, 
if  depositions  are  improperly  admitted  which  contain  evi- 
dence material  to  the  issue,  although  the  record  does  not 
show  that  they  were  all  the  evidence  offered.^  So  the  bill 
of  exceptions,  taken  on  the  trial  of  an  action  against  the 
sureties  on  the  official  bond  of  a  postmaster,  set  forth  that 
the  plaintiS's  offered  in  evidence,  "a  certain  instrument,  being 
the  bond  annexed  to  the  petition  or  information  in  this  cause, 
being  an  authentic  copy  of  a  bond  signed  by  W.  as  principal, 
and  the  defendants  as  sureties,"  &c.,  and  that  the  court  re- 
jected the  evidence.  Held,  that  it  appeared,  by  the  bill  of 
exceptions,  that  the  paper  offered  in  evidence  was  legally 
admissible,  and  that  the  judgment  rejecting  it  was  erroneous, 
and  must  be  reversed.^ 

§  26.  While  the  application  for  a  new  trial  is  required 
specifically  to  set  forth  the  grounds  of  objection  to  the  ver- 
dict; on  the  other  hand,  it  is  not  open  to  be  controlled  or 
contradicted  by  other  evidence.  Thus,  in  New  York,  where 
the  verdict  has  been  set  aside  by  the  court  at  a  general  term, 
and  a  new  trial  ordered,  on  the  ground  that  a  deposition  was 
admitted,  without  sufficient  proof  of  the  deponent's  absence 
from  the  State ;  the  court  will  not  allow  evidence  to  be  pro- 
duced at  bar  or  to  a  referee,  on  motion  to  vacate  the  order 
for  a  new  trial,  to  prove  the  deponent's  absence." 

§  27,  Contrary  to  the  prevailing  rule  above  stated,  where 
a  case  was  sent  to  the  Supreme  Court  of  North  Carolina  on 
a  particular   point,   the  court,  discovering  other  material 

I  Everett  t).  Clements,  4  Eng.  478.        '  United  States  u.  Wilkiuson,  12 
«  Woodnitf  i>.  Luflin,  4  Pike,  527.     How.  U.  S.  246. 

*  Fry  V.  Bennett,  4  Duer,  651, 


OH.  II.]        GROUNDS  OF  NEW  TRUIj — HOW  STATED.  29 

points,  declined  to  decide  the  point  sent  up,  and  awarded  a 
new  trial.^ 

§  28.  It  has  been  already  stated  (p.  15)  that  a  new  trial  is 
granted  for  grounds  dehors  the  record.  Arrest  of  judgment,  on 
the  other  hand,  is  always  for  causes  appearing  on  the  record. 
It  is  sometimes  held,  that  a  motion  in  arrest  of  judgment, 
and  a  motion  for  a  new  trial,  may  be  filed  at  the  same  time, 
and  the  court  may  first  act  upon  either.'  (See  p.  12.)  Also, 
that  a  new  motion  for  a  new  trial  may  be  made  after  an  un- 
successful motion  to  arrest  judgment.'  But  where  there  was 
a  judgment  on  default,  and  inquest  of  damages;  and  the  de- 
fendant then  came  in  and  moved  in  arrest  of  judgment  and  for 
a  new  trial ;  it  was  held,  that  the  only  motion  he  could  make 
was  to  set  aside  the  inquest.*  And  the  general  rule  seems 
to  be,  that  an  application  for  a  new  trial  comes  too  late,  after 
a  motion  in  arrest  of  judgment  has  been  overruled.'  The 
latter  motion  assumes  that  the  verdict  is  right ;°  supersedes 
the  former;'  or  affirms  the  verdict.'  (See  p.  12.)  But  this 
rule  applies,  only  where  the  party  has  knowledge  of  the  fact 
on  which  he  grounds  his  motion  for  a  new  trial,  at  the  time 
of  moving  in  arrest  of  judgraent.'(a) 

§  29.  "We  have  also  (p.  6)  referred  to  the  application  for  a 
new  trial  as  a  subject  of  error,  technically  so  called,  in  con- 
nection with  the  point  of  discretion.  In  the  present  connec- 
tion it  may  be  repeated,  with  more  special  reference  to  writs 

'  Cowan  V.  Green,  3  Murph.  569.  '  Smith  v.  Porter,  5  Ind.  429. 

^  Pope  V.  Latham,  I  Pike,  66.  «  Chrisman  v.  Melne,  6  Ind.  487 ; 

3  Jewell  V.  Blandford,  7  Dana,  472.  Marion,  &o.  v.  Lomax,  7  Ind.  406. 

*  Marion,  &0.M.  Lomax,  7 Ind.  406.         *  Mason   o.   Palmerton,  2  Carter, 

*  Hipp  V.  Ingram,  3  Tex.  17 ;  11  117 ;  M'Kinney  v.  Springer,  6  Ind. 
Mis.  116.  453. 

«  MoComas  v.  The  State,  11  Mis. 
116. 

(a)  "Where  a  new  trial  was  ordered,  and  had,  and  judgment  rendered, 
and  afterwards  the  order  reversed  ;  held,  the  judgment  on  the  new  trial 
was  thereby  vacated,  and  the  prevailing  party  could  not  avail  himself  of 
it.    Bigby  v.  Powell,  15  Geo.  91. 
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of  error,  that  the  practice  is  very  diverse  in  different  States, 
upon  the  question  whether  the  action  of  inferior  courts  on 
motions  for  new  trial  is  revisable  on  error ;'  or  whether  only 
an  abuse  of  the  discretion  of  the  court,  if  even  that,  can  be 
assigned  as  error.^ 

§  30  a.  In  Alabama,  if  a  party,  after  the  grant  of  a  new 
trial  on  condition  that  he  pay  the  costs,  without  complying 
with  the  condition  sues  out  a  writ  of  error  to  reverse  the 
judgment,  it  is  a  waiver  of  his  right  to  the  new  trial.'  So, 
if  a  party  moves  for  a  new  trial,  but,  without  awaiting  the 
action  of  the  court,  prosecutes  a  writ  of  error  to  the  Supreme 
Court,  where  the  judgment  is  affirmed;  the  primary  court  has 
no  longer  the  power  to  grant  his  motion.''  So,  in  Pennsyl- 
vania, it  seems  that  a  party  who  brings  a  writ  of  error,  after 
tendering  a  bill  of  exceptions,  but  before  he  has  obtained 
the  judge's  signature  to  the  bill,  thereby  waives  his  excep- 
tions.'(a)     So,  in  Missouri,  where  there  is  a  judgment  on  a 

'  Martin  v.  HiggiBS,  23  Ala.  775 ;  "  Edwards  v.  Lewis,  18  Ala.  494. 

Berber  v.  The  State,  7  Texas,  69.  •  Walker  v.  Hale,  16  Ala.  26. 

^  Brazelton  u.  Jenkins,  1  Morris,  "  Meese  v.  Levis,  13  Penn.  384. 
15  ;  Schoeffler  v.  State,  3  Wis.  823. 

(a)  In  Pennsylvania,  the  term  error  is  applied  to  such  exceptions  or 
objections  as  are  ordinarily  made  the  ground  of  a  bill  of  exceptions  or 
motion  for  a  new  trial.  An  assignment  of  error  in  the  admission  or 
rejection  of  evidence  must  contain  a  copy  or  the  full  substance  of  the 
bill  of  exceptions ;  otherwise  the  Supreme  Court  will  not  notice  it. 
Schwenk  ■;;.  Montgomery,  26  Penn.  281.  Irregularity  in  swearing  and 
impanelling  the  jury  below  must  be  noted  in  the  exceptions,  or  it  will 
not  be  noted  above.  Quinn  v.  Woodhouse,  29  Penn.  333.  Admissions 
made  at  the  trial  become  evidence ;  and,  when  stated  in  the  charge  to 
have  been  made,  must  be  taken,  on  eiTor,  to  have  been  true,  unless  the 
evidence  brought  up  on  exception  contradicts  them.  McNair  v. 
McLennan,  24  Penn.  384.  It  is  the  duty  of  the  plaintiff  in  error,  to 
furnish  the  court  with  all  the  evidence  in  the  case,  which  can  elucidate 
the  points  raised  by  the  assignments  of  error.  If  he  does  not  do  so,  the 
presumption  will  be  that  there  is  no  error.  Himblewright  v.  Armstrong, 
25  Penn.  428.  When  no  objection  was  made  to  a  release,  signed  by  all 
the  mortgagees  excepting  one,  and  reciting  the  assignment  of  his  in- 
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verdict,  and  no  motion  to  set  aside  the  verdict  and  grant  a 
new  trial  in  the  court  below,  the  Supreme  Court  will  not 
disturb  the  judgment  for  errors  committed  in  the  course  of 
the  trial,  although  they  were  excepted  to,  unless  a  motion  is 
afterwards  made  to  set  aside  the  verdict  for  those  errors.' 
The  Illinois  Statute,  authorizing  the  refusal  to  grant  new 
trials  to  be  assigned  for  error,  has  no  application  to  criminal 
cases.' 

'  Higgins  V.  Breen,  9  Mis.  497.  "  Martin  v.  Tlie  People,  13  111.  341. 

terest  by  that  one  to  one  of  the  others ;  it  will  be  presumed  that  such 
assignment  would  have  been  shown,  had  objection  been  made.  Devling 
V.  Little,  26  Penn.  502.  A  verdict  was  given  for  the  plaintiff,  subject 
to  the  opinion  of  the  court  on  the  whole  case.  Held,  there  was  no  point 
reserved,  and  the  judgment  was  affirmed.  Clark  v.  Wilder,  25  Penn.  314. 
If  a  point  of  law  is  to  be  reserved,  it  must  be  done  by  stating  on  the 
record  the  facts  on  which  it  arises.  Irwin  v.  Wickersham,  25  Penn.  316. 
In  every  case  where  a  general  verdict  is  given,  subject  to  a  point- re- 
served, the  question  of  law  thus  reserved  must  be  stated,  and  the  facts 
on  which  it  arises  must  be  either  admitted  on  the  record  or  found  by 
the  jury.     Wilson  v.  Steamboat,  &c,,  25  Penn.  317. 
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CHAPTER.  III. 

GROUND  OF  NEW  TRIAL— HARMLESS  ERROR^SUBSTANTIAL 
JUSTICE. 


1.  Party  must  have  been  injured. 

2.  Erroneous  ruling  of  the  court. 

3.  Evidence. 

4.  Jury. 

5.  Surprise. 

6.  New  evidence,  &c. 

7.  Limitation  of  the  rule — it  must 
appear  that  no  injury  has  been  done. 


8.  Substantial  justice  done. 

9.  Erroneous  rulings. 

10.  Errors  in  relation  to  evidence. 

11.  Verdict  against  evidence. 

12.  Newly-discovered  evidence. 

13.  Surprise. 

14.  Damages. 

15.  Limitations  of  the  rule. 


§  1.  It  is  the  general  rule,  that  a  new  trial  will  not  be 
granted  for  an  entirely  harmless  error.'{a)  More  especially 
where  there  was  no  motion  for  a  new  trial  in  the  court  below.^ 
A  bill  of  exceptions  must  show  some  error  prejudicial  to 
the  party  excepting.^  It  does  not  lie  to  correct  a  mere  theo- 
retical error.''  It  is  said,  "motions  for  new  trials  are  addressed 
to  the  sound  judicial  discretion  of  the  court,  and  ought  never 
to  be  granted  except  to  subserve  the  purposes  of  substantial 
justice."* 


'  The  Justices,  &c.  v.  Plank  Road 
Co.,  15  Geo.  39  ;  Boon  v.  Boon,  29 
Geo.  134 ;  Aslop  v.  Magill,  4  Day,  42 ; 
Marshall  v.  Morris,  16  Geo.  368  ;  Pate 
V.  Spotts,  6  Munf.  394;  Carey  v. 
Callan,  6  B.  Mon.  44  ;  The  Governor 
V.  Campbell,' 17  Ala.  566;  per  Sedg- 
wick, J.,  Brazier  v.  Clapp,  5  Mass.  10. 

2  Ricks  V.  The  State;  16  Geo.  600. 


'  State  V.   Cowan,   7   Ired 
Fuller  V.  Ruby,  10  Gray,  285 


239; 

State 

State  V.  Pike, 


V.  Frank,  5  Jones,  384 ; 
20  N.  H.  344. 

*  Per  Morgan,  J. ,  Munro  v.  Potter, 
34  Barb.  361. 

'  Per  Sanford,  J.,  Gold  v.  Ives,  29 
Conn.  123. 


(a)  A  writ  of  error  will  not  lie  to  reverse  a  judgment  on  account  of 
an  error  in  favor  of  the  party  applying.  Sterret  v.  Creed,  2  Ham.  343 ; 
Trabue  v.  M'Kettrick,  4  Bibb,  180 ;  Hughes  v.  Stickney,  13  Wend.  280 ; 
Henry  v.  Smoot,  Minor,  18 ;  Covey  v.  The  State,  4  Port.  186  ;  Hammitt 
V.  Bullett,  1  Call,  567.  Nor  where  the  plaintiff  sustained  no  injury  from 
the  error.     Overley  v.  Paine,  3  J.  J.  Marsh.  717. 


CH.  IIT.J  HARMLESS  ERROR,  ETC.  83 

§  2.  Thus  erroneous  instructions  to  the  jury,  either  favor- 
able or  not  injurious  to  the  party  objecting,  are  no  ground 
for  a  new  trial.*  More  especially  if  the  verdict  is  correct 
Tinder  tbe  law  and  facts  of  the  case.^  Or  refusal  of  an  in- 
struction which  would  not  have  changed  the  verdict.'  Or  a 
wrong  instruction  which  had  no  effect."  Or  irrelevant  in- 
structions, not  tending  to  mislead  the  jury,  nor  prejudice 
tbe  party's  rights.'  Or  the  leaving  of  a  question  of  law 
to  tbe  jury,  which  they  decide  correctly.^  Nor  if  it  be 
erroneously  left  to  the  jury  to  determine  the  amount  of 
damages,  and  they  return  the  right  amount.'  As  where  the 
jury  were  instructed,  that  they  could  give  consequential 
damages,  when  none  were  charged  in  the  declaration;  if  the 
verdict  was  manifestly  not  based  on  a  consideration  of  special 
damages.'  Or  where  the  court  instructed  the  jury  that  a  cer- 
tain notice,  in  fact  sufficient,  was  insufficient;  provided  the 
other  evidence  in  the  case  was  sufficient  to  annul  the  effect 
of  such  notice.'  So  where,  in  an  action  of  trover,  an  actual 
conversion  is  shown,  upon  the  other  facts  of  the  case,  and  a 
demand  and  refusal  are  relied  upon  for  that  purpose;  it  can 
furnish  no  ground  for  setting  aside  the  verdict,  that  the  court 
refused  to  instruct  the  jury,  in  relation  to  the  sufficiency  of 

'  Miriok  v.   Hemphill,   1   Hemp.  Salmons  v.  Roandtree,  24  Ala.  458  ; 

179;  Morford  v.  Woodworth,  7  Ind.  M'Coy  v.  The  State,  15  Geo.  205. 

83 ;    Dayis  </.  .Jenney,  1  Met.  224 ;  '  Hanna  v.  Renfro,  32  Miss.  125  ; 

Smith  ti.  Page,  2  Salk.  644;  Hobbst).  Welbbm  d.  Spears,  ib.  138;  Welch 

Outlaw,  6  Jones,  174 ;  Depeyster  v.  v.  Butler,  24  Geo.  445  ;    Myrick  v 

The  Columbian,  &o.,  2  Caines,  85;  Hicks,   15    Geo.   155;    Pritchard  v, 

Gardner   v.    Clark,    17    Barb.    538  ;  Myers,  11  S.  &  M.  169  ;  Cochrane  v. 

Means     v.     Means,     7    Rich.    533 ;  Winburn,  13  Tex.  143. 

M'Cready  t-.  South,  &c.,  2  Strobh.  «  Wilkinson  v.  Griswold,  12  S.  & 

356  ;  Maston  v.  Fanning,  9  Mis.  305  ;  M.   669  ;   Douglass   u.  M'Alister,  3 

Rathbone  v.  City,  &c.,  31  Conn.  208 ;  Cranch.  298  ;  Hoyt  v.  Dimon,  5  Day, 

Price    V.    Evans,  4  B.    Mon.    386;  479. 

Ratliflf  V.  Huntly,  5  Ired.  545  ;  Mans-  ■>  Hubby  v.  Stokes,  22  Tex.  217. 

field  V.  Wheeler,  23  Wend.  79  ;  Free-  '  M'Call  v.  Seevers,  5  Ind.  187. 

man  v.  Rankin,  8  Shep.  446  ;  Potter  "  Marshall  v.  Fisher,  1  Jones,  111 ;" 

V.  Hopkins,  25  Wend.  417 ;  Bosley  Simpson  v.  Norton,  45  Maine,  281 ; 

u.  Chesapeake,  &o.,  3  Gill  and  J.  450;  Woodman  v.   Chesley,   39   ib.  45; 

Selleck  v.  Turnpike  Co.,  13  Conn.  Great,  &o.  v.  Buzzell,  39  ib.  173. 

453  ;    Camden,   &c.    a.   Belknap,  21  '  Howard  v.  Browne,  8  Shep.  385. 

Wend.  354 ;  People?).  Scott,  6  Mich.  '  Zeigler  v.  Braddy,  11  Rich.  (S. 

287  ;  Armstrong!).  Pierson,  8  Clarke,  C.)  557. 

29  ;  Darling  v.  Dodge,  36  Maine,  370  ;  ^  Findlay  v.  Parker,  24  Geo.  333. 
3 
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the  evidence  of  a  demand,  that,  under  the  circumstances,  a 
demand  and  refusal  would  not  be  evidence  of  a  conversion.' 
So  where,  on  an  indictment  for  murder,  a  new  trial  was 
moved  for  on  the  ground  of  an  erroneous  charge  to  the  triors 
as  to  the  competency  of  one  of  the  jury ;  but  the  motion  did 
not  state  whether  the  juryman  was  put  upon  the  triors  by 
the  State  or  by  the  accused ;  nor  the  bill  of  exceptions  show 
what  the  charge  was:  held,  the  court  above  could  not  say 
whether  such  charge,  if  wrong,  operated  against  the  accused 
or  in  his  favor ;  consequently,  whether  it  was  a  ground  on 
which  a  new  trial  should  have  been  granted.'  So  an  action 
was  brought  upon  a  note  given  as  a  renewal,  and  the  defence 
of  usury  set  up.  The  judge  instructed  the  jury,  that  the 
second  note  was  good,  though  given  on  a  usurious  agree- 
ment; whereas  the  proper  instruction  would  have  been,  that 
the  second  note  was  avoided  by  usury,  but  the  plaintiff  might 
still  recover  on  the  original  loan,  if  not  usurious.  The 
second  note  being  given  only  for  the  amount  of  the  loan 
with  interest;  held,  a  verdict  for  the  plaintiff  should  not  be 
set  aside  for  this  mere  verbal  error.' 

So  two  actions  were  brought  against  the  same  defendant 
for  the  same  assault,  one  by  the  person  assaulted,  a  female, 
the  other  by  her  aunt,  with  a  per  quod  servitium  amisit. 
On  the  trial  of  the  latter,  the  counsel  for  the  plaintiff  gave 
notice  that  the  former  would  be  abandoned,  and  withdrew 
the  record.  The  defendant  claimed  that  only  nominal  dam- 
ages could  be  given,  for  loss  of  service;  but  the  judge  in- 
structed the  jury  otherwise,  and  they  gave  their  verdict 
accordingly.  Held,  although  the  instruction  was  wrong,  yet, 
in  consideration  of  the  proceedings  above  stated  substantial 
justice  having  been  done,  no  new  trial  should  be  granted.* 
So  a  new  trial  was  refused,  where,  in  an  action  brought 
against  a  married  woman  living  in  adultery,  but  who  repre- 
sented herself  as  a/eme  sole,  for  work;  the  judge  instructed 

'  Waloott  V.  Keith,  2  Foster,  196.  '  Mansfield  v.  Wheeler,  23  Wend. 

2  Bowie  V.  State,  19  Geo.  1.  79. 

*  Edmondson  v.  Machell,  2  T.  R.  4. 
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the  jury  that  she  was  legally  liable.^  So  where  the  action 
was  defended  upon  the  ground  of  a  pledge,  and  it  was  ad- 
mitted by  the  defendant  at  the  trial,  and  an  uncontroverted 
fact,  that  the  article  had  been  delivered  back  to  the  alleged 
pledgor,  the  plaintiff;  it  was  held  imn;}aterial,  after  a  verdict 
for  the  plaintiff,  what  instructions  were  given  to  the  jury. 
"  The  verdict  being  right,  we  need  not  decide  whether  the 
ruling  and  instructions  under  which  it  was  found,  and  to 
which  the  defendant  excepted,  were  or  were  not  correct."* 
So,  in  an  action  for. libel,  the  defence  being  set  up  that  the 
charge  consisted  in  a  complaint  made  to  a  church  of  which 
the  plaintiff  was  a  member;  the  judge  instructed  the  jury, 
among  other  things,  that  there  was  no  evidence  of  express 
malice,  which,  under  the  circumstances,  was  necessary  to 
maintain  the  action.  No  such  evidence  was  in  fact  offered  ; 
but  it  was  further  held,  that,  even  though  the  instruction 
were  incorrect,  a  new  trial  would  not  be  granted  on  this 
vground  alone,  if  the  evidence  to  sustain  the  action  were 
slight;  "for  it  would  be  idle  to  send  a  cause  to  a  new  trial 
upon  evidence  which,  if  received,  would  not  be  sufficient  to 
support  a  verdict.'" 

So  where  a  new  trial  is  moved  for  on  the  ground  of  a 
misdirection,  calculated  to  raise  an  immaterial  issue;  if  the 
court  see  that  justice  has  been  done,  and  there  was  no  evi- 
dence by  which  the  parties  could  have  been  misled,  they  will 
not  disturb  the  verdict."  Nor,  though  the  charge  be  wrong, 
if  the  jury  disregard  it,  and  the  verdict  be  right.'  Nor  for 
slight  error  of  the  judge  in  taking  down  the  testimony;  if 
the  case  is  clear.°  Nor,  where  justice  is  done,  more  espe- 
cially for  mere  omission  of  instructions  which  were  not  re- 
quested.' Nor  where  a  prayer  by  one  party,  though  erro- 
neous, operates  for  the  benefit  of  the  other.'    Nor  where 

'  Cox  V.  Kitchiii,  1  B.  &  p.  338.  ^  Tilman  r.  Stringer,  26  Geo.  171. 

2  Kimball  v.  Hildreth,8  Allen,  167,  ^  Sarah  v.  State,  28  Geo.  576. 

169,  per  Metcalf,  J.  '  Wakeman  v.  Robinson,  1  Ring. 

'  Remington  v.  Congdon,  2  Pick.  213. 

310.  '  Preston  v.  Leighton,  6  Md.  88. 

*  Prescott  V.  Johnson,  8  Florida, 
391. 


36  THE  LAW  OF  NEWTEIALS.  [CH.  III. 

there  is  sufficient  evidence  to  support  an  equitable  verdict, 
notwithstanding  an  error  in  the  charge;  there  being  no  mo- 
tion made  for  a  new  trial.^  And  where  it  appears  that  the 
plaintiff  has  not  a  sufficient  title  to  sustain  the  action,  he 
cannot  maintain  a  bill  of  exceptions,  without  showing 
affirmatively  that  erroneous  instructions  were  given  as  to  his 
right  to  recover  upon  proof  of  title.^ 

§  3.  The  same  rule  is  applied  with  reference  to  the  wrong- 
ful admission  or  rejection  of  evidence;^  and  the  cases  which 
illustrate  this  particular  application  of  it  are  very  numerous 
and  various.  As  where,  in  general,  the  evidence  is  not 
material,  or  important,  or  is  superfluous.''  Unless  it  be 
proved  that  injury  resulted.'  Or  where  it  cannot  possibly 
affect  the  result.^  Or,  more  especially,  where  evidence 
■wrongly  admitted  was  favorable  to  the  party  objecting.'  So  it 
is  held  that  judgment  will  not  be  reversed  on  the  ground  that 
interested  witnesses  were  allowed  to  testify,  if  under  the  pre- 
sent practice  they  would  be  competent  at  another  trial,  or  if  no 
exception  was  taken,  and  their  evidence  not  very  important.' 
(See  p.  44.)  So,  where  a  party  offers  no  legal  testimony,  but  is 
permitted  to  introduce  a  mass  of  illegal  testimony,  and  yet  the 
verdict  is  against  him,  it  is  a  strong  reason  why  the  appel- 
late court  should  not  grant  him  a  new  trial.'  So  where  wrong 
evidence  is  admitted,  but  the  case  turns  upon  the  construction 

•  Whitlock  V.  Gains,  28  Geo.  25.  ^  Tucker  v.  Peaslee,  36  N.  H.  167 ; 
2  Tappan  v.  Burnham,  8  Allen,  65.     Browning  v.  State,  33  Miss.  47. 

'  See  Blain  v.  Stewart,  2  Clarke,  °  Lowery  v.  Steward,  3  Bosw.  505  ; 

378;  Grosvenor  v.  Atlantic,  &o.,  1  Peeples  v.  Smith,  8  Rich.  90;  Bird 

Bosw.  469 ;  Archdale  ^.  Moore,  19  v.  The  State,  14  Geo.  43 ;  Van  Cort 

111.  565  ;  Hunt  u.  Bennett,  4  E.  D.  v.  Van   Cort,  4  Edw.  Oh.  621 ;   7 

Smith,  647.  Barb.   585  ;    5  Ind.  286 ;    Irwin  v. 

*  Cogau  V.  Frlsby,  36  Miss.  178  ;  Trego,  22  Penn.  368. 

The  Wayne,  &c.  v.  Berry,  5  Ind.  286 ;  '  Parker  v.  Foster,  26  Geo.  465  ; 

Lee  V.  Baldwin,  10  Geo.  208 ;  Beagles  Lumday  v.  Thomas,  ib.  537  ;  10  Geo. 

V.  Sefton,  7  Ind.  496  ;  Carr  v.  Gale,  1  208  ;   Ellis  v.  Smith,  10  Geo.  253  ; 

Curt.  384;    Campbell  v.  Wilson,  6  Smith  i.  Kerr,  1  Barb.  155;  Smith 

Tex.  379  ;  Lookett  v.  Mims,  27  Geo.  u.  Harmanson,  1  Wash.  6. 

207  ;  Eobson  ■„.  .Jones,  ib.  266 ;  Cle-  s  M'Call  «.  Seevers,  5  Ind.  187 ; 

ment  v.  Brooks,  13  N.  H.  92 ;  M'Call  Carol  v.  Mayo,  8  Dana,  198. 

„.  Brock,  6  Strobh.  119  ;  School,  &c.  ^  Hazen  v.  Henry,  1  Eng.  86. 
V.  Bragdon,  3  Post.  507. 
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of  a  paper.i  So,  it  is  held  that,  if  illegal  testimony  be  admitted, 
a  new  trial  will  not  be  granted  on  that  account,  provided  there 
was  sufficient  other  evidence  to  authorize  the  verdict.'  Thus, 
though  it  is  incompetent  for  the  plaintiff  to  prove  his  own  de- 
clarations, yet,  if  the  facts  are  proved  by  other  legal  evidence, 
the  admission  of  such  evidence  is  held  no  ground  for  a  new 
trial.'  Nor  the  rejection  of  testimony,  which,  if  admitted, 
would  have  proved  every  fact  in  issue,  and  made  the  decision 
of  the  court,  on  the  whole,  right."  Nor  the  admission  of 
a  deposition  which  does  not  tend  to  prove  the  issue  against 
the  excepting  party.'  So,  where  there  are  several  counts  in 
the  declaration,  and  a  general  verdict  is  given,  the  court  will 
not  set  it  aside,  because  the  evidence  which  would  support  one 
count  was  received  as  applicable  to  another,  to  which  it  was 
inapplicable.''(a)  Nor  because  a  copy  of  the  statute  of  another 
State,  which  was  improperly  certified,  was  admitted  at  the 
trial,  if  it  appear  by  a  copy,  properly  certified,  that  the 
former  copy  was  a  correct  one.'  So  the  erroneous  admission 
of  a  deed,  under  which  both  parties  claim  title,  is  no  ground 
for  a  new  trial.'  Nor  of  testimony  which  the  jury  were 
instructed  to  disregard.'  So  a  new  trial  was  refused  to  the 
defendant,  where  testimony  was  wrongly  admitted  to  contra- 
dict a  witness  for  him,  but  0uch  witness  proved  nothing 
beneficial  to  the  defendant.  The  court  say:  "The  error 
was  innoxious  in  so  far  as  this  case  is  concerned.'""  So 
the  court  above  refused  to  grant  a  new  trial,  where  substan- 

'  Churchill  v.  Corker,  25  Geo.  479:  «  Clark  v.  Pendleton,  20  Conn.  495. 

^  Murphy  v.  The  Justices,  &o.,  11  '  McDugaldo.  Smith,  11  Ired.  576. 
Geo.  331 ;   Stephens  v.  Crawford,  1  '      «  Rhines  v.  Baird,  41  Penn.  256. 

-Kelly,  574.    '  s  Thomas  v.  Henderson,  27  Ala. 

^  Bradford  v.  Pearson,  12  Mis.  71.  523 ;  Winter  w.  Phelan,  27  Ala.  649. 

•  The  State  y.Lawson,  14  Ark.  114.  '"Wright  o.   Cumpsty,  41   Penn. 

"  Dodge  V.  Greeley,  31  Maine,  343.  102,  111. 

[a)  Where  there  are  objectionable  counts,  the  defendant  should  either 
demur  to  them,  or  ask  the  court  to  instruct  the  jury  to  discriminate  be- 
tween the  good  and  bad  counts.  But  where  error  is  allowed  after  motion 
for  a  new  trial,  if  there  be  evidence  enough  to  support  the  vei-dict,  appli- 
cable to  the  good  counts,  the  court  will  not  award  a  new  trial.  Sexton 
V.  Brock,  15  Ark.  345. 
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tial  justice  was  done,  although  the  court  below  had  impro- 
perly admitted  a  parol  award  in  evidence.'  And  erroneous 
admission  of  evidence,  which  is  at  the  time  inadmissible,  is 
cured  by  the  subsequent  introduction  of  evidence  which 
renders  it  admissible.'  As  where  a  paper  not  authenticated 
was  admitted,  but  the  proper  proof  afterwards  supplied.' 
Or  where  evidence  was  admitted  of  the  contents  of  a  written 
instrument,  upon  the  assurance  of  counsel  that  he  would 
subsequently  show  the  destruction  of  such  paper;  which 
evidence  was  afterwards  produced.''  So  the  erroneous  rejec- 
tion of  a  witness  is  cured  by  subsequently  admitting  him  to 
testify.'  And  the  same  rule  is  applied,  where,  even  in  a 
criminal  case,  an  attested  deed  is  allowed  to  be  proved  by 
other  evidence  than  that  of  the  subscribing  witness ;  such 
witness  being  afterwards  called  by  the  defendant,  and  testify- 
ing to  the  circumstances  attending  the  execution  of  the 
deed."  Or  in  case  of  the  admission  of  wrong  evidence,  to 
prove  a  fact  admitted  in  the  pleadings,  or  otherwise  properly 
proved.'  Or  for  the  admission  of  parol  evidence  of  a  letter, 
if  confirmed  by  an  admission  of  the  party.'  Or  where  the 
admissions  of  a  person  were  received  as  those  of  a  partner, 
without  objection  ;  but  subsequent  proof  was  offered,  that  he 
had  ceased  to  be  such.'  So  no  exception  lies,  for  the  want 
of  evidence  of  the  negotiability  of  bonds  in  the  State  where 
the  bond  in  question  arose ;  if  the  Secretary  of  State  certifies 
to  the  court,  that,  from  the  statutes  of  that  State  filed  in  the 
executive  office,  bonds  are  there  negotiable.'"  So  where,  on 
the  trial,  exception  is  taken  to  the  sufficiency  of  the  proof  of 
the  contract  sued  on,  and  subsequently  the  defect  is  supplied 
by  other  evidence ;  such  objection  cannot  be  used  on  a  mo- 
tion for  a  new  trial  upon  a  case."  So,  though  there  be  a 
doubt  whether  the  evidence  of  a  discredited  witness  has 

1  MoMullen  v.  Mayo,  8  S.  &  M.  298.  '  Brown  v.  Robinson,  25  Geo.  144  ; 

«  Scott  V.  State,  30  Ala.  503.  Fore  v.  Williams,  35  Miss.  633. 

'  State  V.  Douglass,  7  Clarke,  413.  s  Williams  v.  Briokell,  37  Miss. 

••  State  V.  Blauk,  6  Jones,  510.  682. 

5  Commonwealtli  v.  Ohio,   &o.,  1  '  Walton  v.  Payne,  18  Tex.  60. 

Grant's  Cases,  329.  ">  Grace  v.  Hannah,  6  Jones,  94. 

«  Com.  V.  Castles,  9  Gray,  121.  "  Bronson  v.  Wiman,  10  Barb.  406. 
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been  properly  excluded ;  a  new  trial  will  not  be  granted,  if 
the  fact  to  which  he  testified  is  admitted  by  the  answer  of  the 
opposite  party .1  So  where  a  fact,  which  the  defendant  calls 
a  witness  to  prove,  has  already  been  proved  by  the  plain- 
tiff, the  admission  of  the  witness  is  no  cause  for  setting  aside 
the  verdict.''  Nor  will  a  new  trial  be  granted,  on  account  of 
the  exclusion  of  a  deposition,  though  erroneous,  where  no 
injury  resulted,  as  the  minutes  of  counsel,  containing  the 
testimony  of  the  witness  on  a  former  trial,  went  to  the  jury, 
and,  for  aught  which  appeared,  contained  all  that  was  mate- 
rial in  his  deposition.^  So  in  a  motion  for  a  new  trial,  be- 
cause an  official  letter  from  the  commissioner  of  the  patent 
office,  on  an  official  matter,  was  admitted  as  evidence  tending 
to  prove  the  time  of  making  the  invention,  there  is  some 
analogy  to  justify  its  admission,  after  proving  its  signature, 
as  official  correspondence;  and  also  as  a  declaration  made  at 
the  time,  containing  a  particular  act,  as  part  of  the  res  gestae ; 
and  though  its  competency  may  be  questionable,  if  subse- 
quent evidence,  in  the  progress  of  the  case,  rendered  it  un- 
necessary to  prove  the  fact  for  which  it  was  offered,  a  new 
trial  will  not  be  granted  on  account  of  its  admission.''  So  it 
is  held  that  no  exception  lies  for  the  admission  of  a  perjured 
witness,  unless  it  appear  that  without  such  evidence  a  different 
verdict  would  have  been  rendered."  Nor  for  the  rejection  of 
the  opinion  of  a  witness  bearing  on  the  question  of  damages, 
when  there  was  sufficient  positive  evidence  to  sustain  the 
verdict,  unless  it  appear  that  injustice  has  been  done."  Nor 
where  the  demandants  showed  a  good  title  prior  to  that 
under  which  the  tenant  claimed,  thus  rendering  immaterial 
all  questions  relating  to  a  mortgage  given  to  the  tenant.' 
Nor,  where  incompetent  evidence,  offered  without  objection, 
was  struck  out  by  the  judge  after  the  arguments  to  the  jury 
had  commenced.'    Nor  for  application,  by  the  court,  of  evi- 

'  Emory  v.  Phillips,  22  Mis.  499.  ^  Richardson  v.  Roberts,  25  Geo. 

'  Knowles  v.  Dow,  2  Post.  387.  671.  See  State  v.  Whit,  5  Jones,  224. 

'  Allen  V.  Blunt,  2  W.  &  M.  121.  «  Renaud  v.  Peek,  2  Hilt.  137. 

'  Ibid.  '  Glover  w.  Holbrook,  5  Allen,  155. 

«  Selkirk  v.  Cobb,  13  Gray,  313. 
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dence  properly  adtnitted  for  some  purpose,  to  prove  a  fact, 
for  the  proof  of  whicli  it  was  not  proper,  but  which  it  was 
unnecessary  to  prove.^  Nor  for  the  admission  of  evidence 
of  a  usage,  when,  by  an  express  contract  proved,  the  same 
liability  is  established.^  Nor  where  a  paper  did  not  go  to 
the  jury,  but  they  remembered  its  contents.'  Or  where  evi- 
dence is  rejected,  but  the  jury  are  afterwards  instructed  to 
consider  the  fact  as  proved.''  Or  for  the  admission  or  rejec- 
tion of  evidence  to  prove  a  presumption  of  law ;  asi  the 
sanity  of  a  grantor.'  Or  of  evidence  against  a  point  fully 
proved.*  So  where  the  books  of  the  plaintiff  were  made 
testimony  by  the  defendant,  and  the  judge  afterwards  erro- 
neously excluded  them,  and  the  plaintiff  moved  for  a  new 
trial  on  that  ground  alone ;  it  was  held  that  the  court  could 
not  reverse  the  judgment  on  that  ground,  as  the  plaintiff 
could  not  make  his  books  testimony  again,  the  defendant 
objecting.'  So  the  inability  of  a  witness  to  answer  an  im- 
proper question  cures  the  error  of  allowing  it  to  be  put.^ 

§  4.  A  new  trial  will  not  be  granted,  on  account  of  the 
misconduct  of  a  juror,  which  has  been  no  injury  to  either 
party.'  Thus  a  juror  stated  that  "he  had  formed  an  opinion 
from  talking  with  neighbors,  which,  however,  would  not  in- 
fluence his  verdict;  that  he  had  an  opinion,  whether  the 
stories  he  had  heard  were  correct  or  not."  He  was  chal- 
lenged for  cause,  and  the  challenge  was  overruled.  Held, 
that  in  view  of  the  difficulty  of  deciding  upon  the  degree  of 
strength  of  opinion  which  constitutes  ground  of  principal 
challenge,  or  to  the  favor,  &c. ;  of  the  facts,  that  the  juror  in 
question  did  not  serve  on  the  jury,  was  not  challenged  to  the 
favor,  and  no  peremptory  challenge  appeared  to  have  been 

'  Jones  V.  Gilbert,  13  Conn.  507.  ^  Smith,  u.  Northern,  &;c.,  1  Met. 

'  Emmons  v.  Lord,  6  Shep.  351.  (Ky.)  575. 

3  State  V.  Pike,  20  N.  H.  344.  i  Brown  v.  Williams,  4  Humph. 

*  Morehead    u.   Brown,   6    Jones,  22. 
367.  8  Lewis  v.  Baker,  5  Rawle,  114; 

'  Dearmond  v.  Dearmond,  12  Ind.  Allen  v.  Rostaiu,  11  S.  &  R.  362. 
455  ;  Hutchinson  v.  Moody,  6  Shepl.        '  Newell  c  Ayer,  32  Maine,  334. 
393. 
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wasted  upon  him ;  the  error,  if  any,  was  no  injury  to  the 
defendants,  and  no  ground  for  a  new  trial.^  So  where  a 
juror,  contrary  to  statute,  was  chosen  and  drawn  more  than 
twenty  days  before  the  sitting  of  the  court  at  which  the  ve- 
nire was  returnable ;  but  no  fraud  nor  tampering  with  the 
jury  was  suggested,  nor  any  prejudice  to  the  losing  party 
arising  from  this  cause:  held,  the  objection,  appearing  on 
the  record,  would  not  be  ground  of  error,  and  was  not 
ground  for  a  new  trial.^ 

§  5.  The  same  rule  is  applied  to  the  suggestion  of  surprise, 
as  ground  for  a  new  trial.  Thus  a  witness,  on  the  trial  of  an 
action  of  ejectment,  stated  that  he  had  recovered  possession 
of  the  land  from  the  lessors,  and  had  sold  it  to  one  under 
whom  the  defendant  claimed,  which  evidence  was  rejected 
for  want  of  the  record.  The  verdict  was  for  the  plaintiff, 
and  the  defendant  moved  for  a  new  trial  on  his  affidavit  that 
he  never  knew  of  that  recovery  till  it  was  spoken  of  by  the 
witness ;  that  he  had  been  but  six  years  in  the  country;  that 
he  had  found  those  he  purchased  of  in  quiet  possession ; 
and  that  there  was  nothing  to  direct  his  attention  to  the 
record,  which  was  in  another  county.  Held,  though  these 
facts  hardly  amounted  to  sufficient  diligence,  yet  a  new  trial 
might  have  been  allowed,  had  nothing  else  appeared ;  but 
as  the  inference  from  all  the  rejected  evidence  was,  that  the 
record  would  operate  against  the  defendant,  and  he  failed  to 
show  how  it  would  operate  for  him,  the  new  trial  must  be 
denied;  the  bare  possibility  that  the  record,  if  produced, 
might  help  him,  not  being  sufficient.' 

§  6.  The  same  principle  is  applied  to  questions  of  newly- 
discovered  evidence."  So  also  to  incidental'  and  interlocutory 
proceedings  in  a  trial.  Thus,  if  the  plaintiff  fails  to  offer 
evidence  sufficient  to  maintain  the  action,  it  is  ground  of 
motion  for  nonsuit ;  but  if  such  evidence  is  afterwards  given, 

>  Sohoeffler  v.  State,  3  Wis.  823.  '  Hargis  v.  Price,  4  Dana,  79. 

*  Amherst  v.  Hadley,  1  Pick.  38.  ■■  Bullock  v.  Beach,  3  Verm.  73. 
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a  new  trial  will  not  be  granted.'  On  the  other  hand,  no  ex- 
ception lies  to  a  ruling,  that  the  evidence  introduced  by  the 
plaintiff  will  not  support  the  action,  if  by  a  special  verdict, 
afterwards  taken  at  his  request,  the  jury  find  against  him  a 
fact  essential  to  his  case.'  So  where  to  a  declaration  in  as- 
sumpsit the  defendant  pleaded  the  general  issue  and  the  statute 
of  limitations ;  and  the  plaintiff  moved  to  strike  out  the  latter 
plea,  on  the  ground  that  is  was  not  filed  in  season,  which 
motion  was  overruled,  and  the  cause  was  tried  on  both  issues, 
which  were  found  for  the  defendant :  held,  a  new  trial  should 
not  be  granted,  for  the  plaintiff  had  suffered  no  injury  by  the 
refusal  of  his  motion.'  So  although  in  general  a  judgment 
will  be  reversed,  if  exceptions  to  a  plea  have  been  impro- 
perly allowed,  yet,  if  the  cause  was  tried  upon  the  matters 
embraced  in  the  plea,  notwithstanding  the  exceptions,  and 
the  jury  have  been  instructed  in  reference  to  them,  and  have 
passed  upon  them  as  if  they  were  properly  in  issue,  so  that 
the  defendant  has  suffered  no  injury  from  the  ruling  of  the 
court;  a  new  trial  will  be  denied.''  So  if  the  object  of  a  new 
trial  is  merely  to  nonsuit  the  plaintiff,  for  a  defect  which 
might  be  cured  by  amendment;  it  will  not  be  granted.'  So, 
a  demurrer  to  a  declaration  being  sustained,  an  amendment 
was  allowed,  reserving  the  terms  for  future  consideration, 
contrary  to  the  rule  of  court,  which  requires  payment  of  a  term 
fee ;  but  the  exceptions  did  not  show  that  a  trial  was  permitted 
before  deciding  upon  such  terms,  and  consequently  that  the 
party  thereby  suffered  any  injury.  New  trial  refused.*  So 
when  a  motion  for  a  new  trial  is  not  drawn  up  for  some  weeks, 
and  the  counsel  disagree  as  to  some  of  the  rulings;  the  court 
must  settle  the  differences,  and  not  award  a  new  trial  on 
account  of  them,  if  no  injustice  seems,  on  the  whole  case,  to 
have  been  done  by  the  verdict.'  So  it  is  held,  that  an  errone- 
ous refusal,  to  allow  a  party  to  open  and  close,  does  not  entitle 

'  Barrick  v.  Austin,  21  Barb.  241.  *  Gerbier  o.  Emery,  2  Wash.  Cir. 

«  Bowditoh,  &o.  V.  Bufifum,  2  Gray,  413. 

650.  1=  Webber  v.  Davis,  5  Allen,  393. 

'  Cross  V.  Hall,  4  Md.  42S.  '  Allen  v.  Blunt,  2  W.  &  M.  121. 
*  McClenny  v.  Floyd,  10  Tex.  159. 
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him  to  a  new  trial,  in  the  absence  of  proof  that  he  was  pre- 
judiced by  the  refusal.' 

§  7.  It  is  obvious,  however,  that  the  question,  whether  any 
injury  has  resulted  from  the  error  relied  on  as  the  ground  ot 
new  trial,  must  open  a  very  inconvenient  latitude  of  inquiry, 
unless  the  rule  above  stated  is  somewhat  strictly  construed 
in  favor  of  the  prevailing  party.  Accordingly  there  is  a  class 
of  cases  which  hold,  that  the  fact  that  no  injury  has  accrued 
to  the  losing  party  from  the  error  complained  of,  must  be  dis- 
tinctly shown,  in  order  to  prevent  a  new  trial.  It  is  said,  with 
more  particular  reference  to  the  admission  of  incompetent  evi- 
dence, "It  is  not  always  easy  for  the  court  to  distinguish  be- 
tween the  force  and  effect  of  the  competent  and  incompetent 
evidence.  But  there  is  an  objection  deeper  and  more  formida- 
ble; it  arises  from  that  fundamental  rule  in  the  conduct  of  jury 
trials,  that;  it  is  as  mudh  the  province  of  the  jury  to  ascertain 
the  truth  of  the  facts  upon  competent  evidence,  as  it  is  the 
province  of  the  court  to  decide  upon  the  competency  of  evi- 
dence, and  generally  upon  the  rules  of  law  by  which  a  jury 
are  to  be  governed."^  Hence  if  improper  evidence  be  admit- 
ted, a  new  trial  will  be  granted,  unless  it  can  be  seen  that  such 
evidence  could  have  had  no  influence  on  the  verdict.^  More 
especially,  judgment  will  be  reversed,  when  illegal  evidence  is 
admitted,  and  the  other  evidence  is  not  sufficient  to  sustain  the 
verdict.''  And  although,  where  a  point  in  the  cause  is  clearly 
proved  by  competent  evidence,  and  found  by  the  jury,  a  new 
trial  will  not  be  granted  because  of  the  incidental  admission 
of  improper  and  not  very  important  evidence,  tending  to 
prove  the  same  point ;  yet  it  must  appear  very  satisfactorily 
that  the  verdict  must  and  ought  to  have  been  the  same, 
whether  the  questionable  evidence  was  admitted  or  not.'  Or 
that  a  verdict  the  other  way  would  be  set  aside  as  against 

'  Bethea  v.  Prothro,  28  Geo.  109.  ■■  Owen  v.  Jones,  14  Ark.  502. 

'  Per  Shaw,  C.  J.,  Thorndike  o.  ^  Prince  v.  Shepard,  9  Pick.  176. 

Boston,  1   Met.  248.     See  Lynes   v.  See  Tliompsou  v.  Lothrop,  21  Pick. 

State,  36  Miss.  617.  336. 

'  Santillan  v.  Mooes,  1  Cal.  92. 
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evidence.'  So  it  must  be  clear  that  justice  has  been  done, 
and  there  must  be  little  reason  to  believe  a  different  result 
would  ensue  upon  a  second  trial.'  And  the  distinction  is 
made,  that,  although  a  new  trial  will  not  be  granted  on  a 
case  made,  because  incompetent  evidence  has  been  received, 
if  it  has  not  affected  the  result;  it  is  otherwise  with  a  bill 
of  exceptions.'  As  where,  in  an  action  of  trespass,  it  was  a 
material  question  whether  the  defendant  had  notice  that  the 
property  was  under  attachment;  and  an  interested  witness 
was  allowed  to  testify  to  circumstances  which  indicated  such 
notice,  although  the  verdict  for  the  plaintiff  was  sustained  by 
other  evidence."  So  the  case  must  be  clearly  and  indis- 
putably made  out  without  the  objectionable  evidence,  or  a 
new  trial  will  be  granted,  although  the  referee,  before  whom 
the  former  trial  was  had,  report  that  in  making  up  his  decision 
he  rejected  this  improper  evidence.'  So  it  is  held,  that,  if  the 
testimony  of  an  incompetent  witness  has  been  admitted,  the 
verdict  will  be  set  aside,  notwithstanding,  at  a  subsequent 
trial,  the  same  witness  would  be  competent.^  (See  p.  35.)  And 
the  same  rule  is  applied  to  the  erroneous  exclusion  of  compe- 
tent evidence.  Thus  statements  made  by  a  client  to  his  attor- 
ney, in  presence  of  a  third  person,  were  held  not  admissible 
upon  the  testimony  of  such  person;  but  the  same  witness  tes- 
tified to  similar  declarations,  not  confidentially  made.  Held, 
the  former  evidence  was  admissible,  and  a  new  trial  should 
be  granted  for  its  exclusion  ;  that  the  party  was  entitled  to 
the  benefit  of  a  repetition  of  the  same  statements  made  on 
another  occasion,  and  also  of  the  peculiar  formality  and 
solemnity  which  attached  to  them  as  made  to  a  legal  ad- 
viser.' So  although  the  court  may  not  think  the  verdict 
unreasonable  in  amount  or  otherwise,  yet  a  new  trial  will 
be  granted,  if  the  jury  are  erroneously  instructed  upon  a 

•  Thorndike  v.  Boston,  ]  Met.  242  ;  ^  Lothrop  v.  Wright,  24  Wend. 

Rutzen   o.    Farr,  4  Ad.   &  El.   56;  221. 

Crease  v.  Barrett,  1  Cr.  M.  &  R.  919  ;  '  21  Pick.  336. 

Wright  V.  Tathara,  7  Ad.  &  El.  330.  *  AUg^  „_  -^ay,  Y  Barb.  585. 

2  Barringer  v.  Nesbit,  1  Sm.  &  M.  °  Doei).  President,  &o.,7  Ind.  641. 

22.     But  see  the  State  v.  Allen,  1  '  Goddard  v.  Gardner,  28  Conu. 

Hawks,  6.  172. 
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point  that  might  have  affected  their  verdict.^     As  where 
money  was  brought  into  court,  and  taken  out,  but  not  in 
satisfaction,  and  a  balance  of  fourteen  cents  and  four  mills 
was  unpaid;  but  the  court  instructed  the  jury  to  find  for  the 
defendant  if  the  defence  was  just,  even   though  a   small 
balance  remained  due.''     And  a  wrong  instruction  is  ,held  to 
be  a  ground  of  new  trial,  though  it  is  not  certain  that  it 
affected  the  jury.'     The  distinction  is  made,  that  a  new  trial 
should  be  granted,  when  there  is  reason  to  apprehend  that  the 
instructions  may  have  misled  the  jury  in  an  important  par- 
ticular.    Otherwise,  when  it  is  merely  conjectural  whether 
any  misapprehension  has  occurred  in  the  minds  of  the  jury, 
and  especially  if  the  matter  be  of  slight  importance."    And 
the  more  stringent  rule  is  sometimes  adopted,  that  the  court 
above  will  presume  injury  from  error  in  the  court  below, 
unless  the  record  itself  rebuts  the  presumption,  and  shows 
affirmatively  that  no  injury  could  have  resulted.''     That, 
where  the  instructions  are  erroneous,  the  verdict  will  be  set 
aside,  unless  the  court  is  satisfied  that  under  correct  instruc- 
tions no  other  verdict  could  rightfully  have  been  found."     It 
should  appear  to  be  morally  certain^  that  erroneous  instruc- 
tions have  not  been  injurious,  before  the  party  aggrieved  can 
be  deprived  of  a  new  trial.'(a)     "A  judgment  will  not  be 

'  Yonge  V.  The  Mutual,  &c.,  1  Cal.  "  Mims  v.  Sturdevant,  23  Ala.  664; 

353  ;  Tutts  V.  Seabury,  11  Pick.  14U.  Dave  v.  The  State,  22  Ala.  23. 

2  Boyden  v.  Moore,  5  Mass.  365.  «  Noyes   v.  Shepherd,  30  Maine, 

3  Baldwin  v.  Peet,  22  Tex.  708.  173. 

'  Sherman  v.  Champlain,  &g.,  31  '  Thacher  !>.  Jones,  31  Maine,  528. 
Vt.  162. 

(a)  On  a  motion  for  a  new  trial  in  the  Supreme  Court  of  New  York, 
the  court  will  not  examine  the  decision  of  the  Circuit  Judge  against  the 
party  who  obtained  the  verdict,  unless  the  point  is  such  that,  when  cor- 
rectly determined,  it  would  render  the  new  trial  useless.  Elsey  v.  Met- 
calf,  1  Denio,  323.  In  Vermont,  where  a  case  comes  into  the  Supreme 
Court  upon  exceptions,  it  is  to  be  treated  as  though  upon  a  formal  writ 
of  error;  and  though  the  case  be  of  so  trifling  importance  that  a  new 
trial  would  be  refused  on  motion  or  petition,  yet,  if  error  have  inter- 
vened, the  judgment  must  be  reversed.  FuUam  v.  Cummiiigs,  16  Verm. 
697. 
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reversed  on  account  of  an  erroneus  opinion  expressed  or  de- 
cision made  by  the  court,  where  it  clearly  appears  that  the 
error  did  not  and  could  not  have  affected  the  verdict  or  the 
judgment.  But  this  very  position  implies  that  we  are  to 
look  beyond  the  letter  of  the  exception  into  the  case  itself, 
to  ascertain  what  the  effect  of  the  error  was."^  So  a  new 
trial  will  be  granted,  on  appeal,  for  erroneous  instructions, 
although,  in  the  opinion  of  the  appellate  court,  the  verdict 
was  right  on  both  the  law  and  the  evidence.^  Or,  although 
a  verdict  may  be  in  accordance  with  the  weight  of  evidence, 
if  the  essential  points  in  dispute  were  by  the  charge  with- 
drawn from  the  consideration  of  the  jury.' 

§  8.  We  have  considered  the  general  proposition,  with  its 
qualifications,  that  a  new  trial  will  not  generally  be  granted, 
where  the  party  has  not  been  injured  by  the  result  of  the 
former  one.  Another  form  of  expressing  the  same  rule  is 
often  adopted,  namely,  that  a  verdict  will  not  generally  be 
set  aside,  by  which  substantial  justice  has  been  done  between 
the  parties.  The  chief  distinction  between  these  forms  of 
expression  seems  to  be  this:  The  former  means,  that  the  re- 
sult of  the  trial  would  have  been  the  same,  though  the  error 
complained  of  had  not  occurred ;  the  latter,  that,  notwith- 
standing the  error,  the  real  merits  of  the  controversy  have 
been  reached,  and,  therefore,  it  would  be  unjust  to  revive 
it  for  any  merely  technical  cause."  Hence  a  new  trial  can- 
not be  had,  to  enable  a  party  to  avail  himself  of  a  legal 
defence,  or  a  technical  objection,  where  it  is  inequitable, 
and  substantial  justice  has  been  done.'  There  should  be 
strong  probable  grounds  to  believe,  that  the  merits  of  the 
case  have  not  been  fully  and  fairly  tried,  and  that  injustice 

'  Per    Sutherland,   J.,   Clarke  v.  v.  Love,  4  Leigh,  635  ;  Cartwright  v. 

Datcher,  9  Cow.  ti74.  Carpenter,    7    How.     (Miss.)    'i2&  ; 

'  James    v.    Laiigdon,   7   B.   Mon.  Ilobiuson  v.  State,  2  Eng.  122;  Doe 

193  ;  Chandler  v.  Fultou,  10  Tex.  2.  v.  Tyler,  B    Biug.   5fa'l ;    Hosford   t-. 

''  Highland    Bank    v.    Wyukoop,  Wilson,  1  Taun.  12.    See  Maruhmau 

Hill  &  Deuio,  243.  v.  Todd,  15  Geo.  25. 

«  Graham  tJ.  Houston,  4  Deir.  232  ;         *  M'Connell   v.  Strong,  11   Verm. 

Allen  V.   Blunt,  2    W.    &   M.    121 ;  280  ;  Fanning  v.  M'Craney,  1  Morris, 

Gould  V.  White,  6  Fost.  178  :  Goode  398. 
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has  been  done.'  "A  verdict  ought  not  to  be  set  aside  for  a 
slight  slip,  when  the  verdict  is  clearly  right."^  More  espe- 
cially, where  a  very  trifling  amount  is  in  controversy;  as 
where,  in  an  action  on  a  bond  for  $113,  payment  was 
pleaded,  and  a  receipt  produced  for  $113,  in  full  payment  of 
the  bond ;  and  it  appeared  that,  at  the  time  of  payment, 
some  interest  was  also  due,  and  the  verdict  was  for  the  de- 
fendant. Held,  the  court  rightly  refused  a  new  trial.^  Upon 
these  grounds,  it  is  held  that  an  affidavit  for  a  new  trial 
must  contain  a  positive  averment  of  merits.''  So,  to  entitle  a 
party  to  invoke  the  equitable  powers  of  the  court  to  grant 
him  a  new  trial,  he  must  not  only  show  a  sufficient  excuse 
for  not  having  pursued  his  ordinary  legal  remedy,  but  must 
bring  his  case  within  those  equitable  rules  and  principles 
which  govern  the  granting  of  new  trials.'  And  the  rule 
applies  equally  to  a  finding  against  evidence,  or  against  the 
instructions  of  the  court,  or  under  misdirection  of  the  court." 

§  9.  Numerous  cases  are  to  be  found,  illustrating  the  ap- 
plication of  this  general  principle  to  the  several  grounds 
upon  which  a  new  trial  may  be  claimed.  Thus,  as  we  have 
already  suggested,  a  new  trial  ought  never  to  be  granted, 
notwithstanding  some  mistake,  or  even  misdirection,  by  the 
judge,  or  the  giving  or  refusing  of  irrelevant  instructions, 
provided  the  court  is  satisfied  that  justice  has  been  done; 
that  a  new  trial  ought  to  produce  the  same  result;  that  the 
verdict  is  conformable  to  law  and  evidence ;  and  that  upon 
the  evidence  no  other  verdict  could  properly  have  been 
found.'     More  especially,  where  the  erroneous  instruction 

'  Wheeler  u.  Shields,  2  Soam.  348.  Arrington  v.  Cherry,  10  Geo.  429; 

2  Per    Parker,   C.    J.,   Priuce    v.  Harris  w.  Doe,  4  Blackf.  369 ;  Morton 

Shepard,  9  Pick.  183.  v.  Lawson,  1  B.  Mon.  45  ;   Bolan  v. 

^  Thompson  o.  Lemoyne,  5  Pike,  Peeples,  1  Brev.  109  ;  Ingraham  c. 

312.  S.  Carolina,  &o.,  3  BreT.  522 ;  Gra- 

^  Elliott  V.  Leak,  4  Mis.  640.  ham   v.    Bradley,   5    Humph.    476  ; 

«  Miller  v.  Hall,  12  Tex.  556.  Wylly  v.  King,  Geo.  Deois.,  Part  II. 

^  Leigh  V.  Hodges,  3  Scam.  15  ;  7;  Princeton,  &c.  v.  Gulick,  1  Harr. 

King  V.  Hill,  2  Tayl.  211  ;  Gillett  v.  161  ;  Emanuel  v.  Cocke,  6  Dana,  212; 

Sweat,  1  Gilm.  476.  Thomas  v.  Tanner,  6  Monr.  62;  How- 

'  Johnston  v.  The  State,  14  Geo.55 ;  ard  v.  Miner,  7  Shop.  325  ;  French  v. 

I 


48,        ^  THE  LAW  OF  NEW  TRIALS.  [CH.  III. 

could  not  have  influenced  tlie  jury  or  changed  the  verdict.' 
Or  where  the  jury  would  be  bound  in  law  to  find  such  a  ver- 
dict as  they  did  fiod.^  And  under  these  circumstances  it  is 
no  ground  of  new  trial  that  the  court  gave  no  instruction  on 
the  turning  point  in  the  case.^  So  when  the  question  of  facts, 
on  which  alone  the  cause  depended,  was  properly  submitted 
to  the  jury,  an  error  of  law,  in  the  charge  of  the  judge,  will 
be  disregarded."  So  it  is  sometimes  held,  that  a  new  trial 
will  not  be  granted,  because  the  judge  has  allowed  the  wrong 
party  to  begin,  unless  injustice  is  shown  t<5  have  resulted 
from  it.*  Nor  for  the  allowance  of  an  amendment  of  a  de- 
claration in  tort,  by  adding  a  count  in  contract,  the  verdict 
being  rendered  under  such  instructions,  that  the  jury  must 
have  found  a  state  of  facts  which  would  support  either  count." 
Nor  for  the  reason  that  a  party  is  convicted,  by  a  general 
verdict,  where  there  are  several  good  and  bad  counts,  if  they 
relate  to  the  same  offences,  to  which  the  same  punishment 
applies.' 

So,  if  no  injustice  seems,  on  the  whole  case,  to  have  been 
done  by  the  verdict,  the  court  will  not  allow  a  new  trial, 
though  the  counsel  believe  that,  in  his  argument,  he  expressed 
a  wish  for  the  court  to  instruct  the  jury  on  some  points,  and 
it  was  not  done,  but  furnished  no  written  list  of  the  instruc- 
tions desired,  nor  stated  verbally,  after  the  charge  was  through, 
and  before  the  jury  retired,  that  any  point  had  been  omitted, 
or  any  further  direction  was  desired.*  Nor  for  an  omission 
of  the  court  to  instruct  the  jury  on  abstract  or  irrelevant 
questions,  which  did  not  arise  on  the  evidence ;   or  upon 


Stanley,  8  Shep.  512;  Freeman 
Rankin,  8  Shep.  446 ;  Reynolds  v. 
Magnesa,  2  Ired.  26  ;  Jewett  v.  lAn- 
coln,2Sliep.  116  ;  Pritchard  ti.  Myers, 
11  S.  &  M.  169  ;  7  Ind.  222 ;  Ran 
dall  V.  Parramore,  1  Branch,  409 
3  Gilm.  202. 

'  Wood  V.  Wylds,  6   Eng.  754 
Wilkinson  u.  Griswold,  12  S.  &  M, 
669  ;  Vanuxen  v.  Rose,  7  Ind.  222 
Greenup  v.  Stoker,  3  Gilm.  202;  2 
W.  &  M.  121. 


2  Duckett  V.  Crider,  11  B.  Mou. 
188. 

3  Sims  V.  Reed,  12  B.  Mon.  61. 

''  Stoddard  v.  The  Long  Island,  &c., 
5  Sandf.  180. 

*  Leete  v.  The  Gresham,  &o.,  7 
Eng.  L.  &  Eq.  578. 

^  Crane  v.  Lincoln,  2  Gray,  401. 

'  State  V.  Pace,  9  Rich.  Law,  355. 

8  Allen  V.  Blunt,  2  W.  &  M.  121. 
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points  of  which,  in  the  course  of  the  trial,  the  evidence  be- 
came immaterial.^  So  where  a  bill  of  exceptions  was  taken, 
on  the  part  of  the  plaintiff,  to  the  judge's  charge,  in  respect 
to  a  notice  of  a  special  matter,  and  it  appeared  that  the  jury 
had  properly  found  a  verdict  for  the  defendant  under  a  good 
plea  in  bar;  it  was  held,  that,  though  the  charge  was  erro- 
neous, the  plaintiff  was  not  entitled  to  a  new  trial.^  So  a 
new  trial  will  not  be  granted,  because  instructions  of  the 
court  were  based  upon  an  assumption  of  facts,  if  the  jury 
would  be  bound  to  find  the  facts  as  assumed,  and  the  instruc- 
tions are  correct.^  So  where  the  ruling  or  the  judgment  is 
right,  a  wrong  reason  given  by  the  judge  for  his  decision  is 
not  ground  of  exception." 

§  10.  And  the  same  rule  applies  to  questions  of  evidence, 
in  connection  with  the  rulings  or  instructions  of  the  judge. 
Thus,  although  the  construction  of  a  paper  was  erroneously 
submitted  to  the  jury,  yet,  if  they  decided  correctly,  this  is 
not  ground  for  a  new  trial.*  Nor  that  the  judge  decided  a 
question  which  should  have  been  submitted  to  the  jury,  if  he 
decides  it  rightly."  Thus,  although  the  question  of  fraud  is 
for  the  jury,  yet,  if  the  judge  decide  that  upon  the  facts 
there  is  no  fraud,  and  the  testimony  would  not  authorize  a 
jury  in  finding  fraud;  a  new  trial  will  not  be  granted.'  So, 
where  the  plaintiff  declared  for  the  value  of  labor  done  and 
materials  furnished  in  the  erection  of  a  grist-mill,  mill-house, 
and  appendages;  and  the  proof  showed,  that  there  was  a  saw- 
mill built,  and  that  it  was  attached  to  the  grist-mill ;  and  the 
jury  included  in  their  verdict  the  value  of  the  labor  and 
materials  for  the  saw-mill :  held,  the  court  would  not  disturb 
the  verdict,  it  appearing  that  substantial  justice  was  done, 
and  the  jury  having  in  effect  found  the  saw-mill  to  be  an 
"appendage.""     So  where  the  verdict  is  substantially  sus- 

'  Allen  V.  Blunt,  2  W.  &  M.  121.  e  Milliken  v.  Tufts,  31  Maine,  497. 

2  Hayden  v.  Palmer,  7  Hill,  3S5.  «  Greene  v.  Dingley,  11  Shep.  131. 

3  Evans  w.  Spillman,  6  B.  Mon.  334.  '  M'Donaldi).  Trafton,3Sliep.225. 
*  Gast  V.  Porter,  13  Penn.  533;  *  Allen  v.  McNew,  8  Humph.  46.' 

Ellis  V.  Jameson,  5  Shep.  235. 
4 


50  THE  LAW  OF  NEW  TKIALS.  [CH.  III. 

tained  by  the  evidence,  the  judgment  will  not  be  reversed, 
though  evidence  has  been  improperly  excluded."^  So  a  new 
trial  will  not  be  granted  because  a  deposition  was  impro- 
perly ruled  out  by  the  court  below,  which,  if  admitted, 
would  not  have  justified  a  verdict  in  favor  of  the  party  offer- 
ing it.^  Nor  will  the  Supreme  Court  reverse  a  judgment, 
because  the  court  below  refused  an  instruction,  which  was 
correct  upon  the  facts  assumed,  but  which  the  jury  negatived 
by  their  verdict.^  Nor  a  verdict  fully  sustained  by  the  evi- 
dence, for  an  erroneous  instruction.''  So,  in  an  issue  oi  devi- 
savit  vel  non,  the  court  will  not  remand  a  cause  for  a  rehear- 
ing, notwithstanding  the  judge  announced,  at  the  close  of  the 
testimony,  that  his  mind  was  fixed  and  unalterably  made  up 
upon  the  merits  of  the  case,  and  arrested  the  argument  of 
the  prevailing  party  before  its  conclusion,  with  the  remark 
that  it  was  unnecessary ;  where  the  Appellate  Court  are 
satisfied,  from  the  testimony,  that  justice  has  been  done; 
especially  if  the  provisions  of  the  will  furnish  intrinsic  evi- 
dence of  its  reasonableness,  and  the  court  and  jury,  on  the 
trial  below,  concurred  in  opinion,  both  as  to  the  capacity  of 
the  testator  and  the  fairness  of  the  will.' 

§  11.  So  it  is  held,  that  the  court  will  not  set  aside  a  verdict 
as  against  euz'c?ence,  because  they  might  upon  the  evidence  have 
arrived  at  a  different  result ;  where  substantial  justice  has  been 
done."  Or,  as  is  sometimes  said,  the  verdict  of  a  jury  upon 
questions  of  fact,  or  the  judgment  of  the  court  acting  in  place 
of  a  jury,  will  not  be  disturbed,  unless  clearly  and  palpably 
wrongj  Thus  where  there  has  been  a  verdict  on  an  issue  of 
fraud,  suggested  by  a  creditor,  under  a  statute  for  the  relief  of 
honest  debtors;  a  new  trial  will  not  be  granted,  if  there  has 
been  evidence  on  both  sides,  and  no  rule  of  law  violated, 
nor  manifest  injustice  done,  although  there  may  appear  to  have 

'  Parsons  v.  McKibbin,  5  Ind.  261.  ■•  MoCall  v.  Seevers,  5  Ind.  187 

2  Bohr  V.  Steamboat,  &c.,  7  S.  &  14  Geo.  55  ;  13  Mis.  507. 

M.  715.  5  Beall  ,:  Mann,  5  Geo.  456. 

'  Patterson    c.    MoClanahan,    13  ^  Gould  v.  White,  6  Fost.  178. 

Mis.  507.  '  Mann  t'.  Witbeok,  17  Barb.  888. 
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been  a  preponderance  of  evidence  against  the  verdict.^  And 
a  new  trial  will  not  be  granted,  because  the  verdict  is  con- 
trary to  the  charge  of  the  court,  if  the  verdict  is  according 
to  law  and  evidence,  and  the  charge  against  it.* 

§  12.  A  new  trial  will  not  be  granted  for  newly-discovered 
evidence,  if,  admitting  such  evidence,  the  case  is  still,  in  law, 
what  the  jury  found  it.' 

§  13.  Surprise  to  a  party,  arising  from  the  unexpected 
statements  of  a  witness,  who  had  been  twice  before  examined 
in  the  case,  without  disclosing  the  facts  to  which  he  now 
testifies,  is  not  sufficient  cause  for  a  new  trial,  when  the  ver- 
dict is  justified  by  the  other  evidence  and  substantial  justice 
is  done.''  Nor  the  absence  of  a  witness,  whose  testimony 
would  not  be  sufficient  to  change  the  verdict.* 

§  14.  So,  in  a  case  of  excessive  damages,  a  new  trial  was 
refused,  where,  though  the  damages  should  be  reduced,  the 
defendant  would  still  be  the  sufferer.*  So,  "as  a  general 
rule,  a  new  trial  ought  not  to  be  granted  merely  to  enable  a 
party  to  recover  nominal  damages;"  more  especially  where 
by  statute,  in  such  case,  the  plaintiff  not  only  loses  his  own 
costs,  but  is  made  liable  to  pay  costs  to  the  defendant." 
With  the  exception,  however,  of  cases,  where  a  question  of 
right  or  title  to  property  is  involved.'  The  same  rule  is  ap 
plied,  where  the  only  effect  of  a  new  trial  would  relate  to 
the  costs.  As  where,  upon  an  information  in  the  nature  of 
a  quo  warranto,  a  verdict  being  rendered  for  the  State,  the 
defendant's  term  had  expired,  and  a  new  election  taken 
place.' 

'  Armis  v.  Barker,  4  Geo.  170.  '  Per  Sanford,  J.,  Gold  u.  Ives,  29 

'  Welboru!).  Wearer,  17  Geo.  267;  Conn.  123. 

Van  Vacter  v.  Brewster,  1  Smedes  &  *  Alleii  v.  Sawyer,  2  Penn.   325. 

Marsh.  400.  See  Bullock  v.  Beach,  3  Verm.  73  ; 

3  Carr  K.  The  State,  14  Geo.  358.  Smith    v.   Surber,   2    Marsh.    450; 

■»  Stiles  V.  McKibben,  2  Ohio  (N.  Hunter  v.  Dickerson,  lb.  546. 

S.),  588.  ^  Connecticut   i-.   Tudor,  5   Day, 

6  Robinson  v.  Martel,  11  Tex.  1-19.  329. 

^  Buddington  r.  Knowles,  30  Conn. 
26. 
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§  15.  The  same  qualifications,  however,  are  Fometimes 
adopted  with  reference  to  this  point,  of  substantial  justice, 
■which  have  already  been  stated  in  regard  to  the  analogous  con- 
sideration, that  a  party  has  suffered  no  injury  from  the  verdict 
complained  of.'  Thus  it  is  held  that  a  new  trial  will  not  be 
granted,  unless  it  appears  that  injustice  either  was  or  might 
have  been  done,  on  the  former  trial.'  And  more  especially  in 
a  criminal  and  capital  case,  the  burden  of  showing  actual 
injustice  is  not  imposed  upon  the  party  moving  for  a  new 
trial.  Thus  A.,  the  sheriff  of  the  county,  being  prosecutor, 
B.  was  indicted  for  murder  and  convicted  of  manslaughter. 
B.  consenting  in  person,  A.  summoned  the  jury,  by  direction 
of  the  court;  and  though  the  jury  when  they  retired  were 
put  under  the  charge  of  a  constable,  yet  A.  spent  a  night  in 
the  room  with  them.  A.  made  affidavit  that  he  "made  use. 
of  no  means  of  any  sort  to  influence  the  jury."  Held,  in 
order  to  obtain  a  new  trial,  B.  was  not  bound  to  show,  that 
in  fact  his  rights  were  thus  prejudiced.  It  was  sufficient 
that  they  might  have  been  prejudiced."  So  a  new  trial  will 
be  granted,  where,  the  plaintiff  being  entitled  to  the  verdict, 
it  was  rendered  for  the  defendant,  and  the  court  allowed  it 
to  stand,  on  condition  that  he  paid  nominal  damages  and 
costs.'  So,  where  the  verdict  is. unreasonable  and  unjust,  as 
well  as  unlawful,  a  new  trial  will  be  ordered,  although  the 
verdict  may  appear  to  be  fair  and  equitable." 

'  Brown  v.  Keach,  24  Conn.  73.  '  Jones  v.  "Water,  &c.,  18  Geo.  539. 

'  McElratli  v.  State,  2  Swan,  378.        "  Houston  v.  Gilbert,  3  Brev.  63. 
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CHAPTER  IV. 


TERMS  OF  GRANTING  A  NEW  TRIAL. 


1.  Costs. 

8.  Other   terms  —  new    trial    in 
part— miscellaneous. 
13.  Form  of  action. 


15.  Refusal  of  terms. 

16.  Terms  imposed  upon  prevail- 
ing party. 

19.  Abandonment  of  exceptions. 


§  1.  Where  a  judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial,  such  trial  must  be  allowed  uncon- 
ditionally, unless  the  mandate  is  otherwise;  and  any  judgment 
or  order  for  costs,  in  such  case,  by  the  court  below,  is  errone- 
ous.^ And  even  where  a  new  trial  was  granted,  on  condition 
of  the  payment  of  all  costs  on  or  before  the  first  day  of  the 
next  term ;  held,  the  order  being  conditional  was  null  and 
void,  and  the  first  judgment  remained  in  full  force.^  But,  in 
general,  it  is  within  the  discretion  of  a  court  to  grant  a  new 
trial  on  such  terms  as  it  may  think  proper.^  And  the  court 
above  will  not  interfere  with  them.  Thus  the  question  of 
costs  is  in  the  discretion  of  the  coart.'' 

§  2.  It  is  stated  as  the  general  rule,  in  England,  that,  in 
case  of  a  new  trial  for  irregularity,  no  costs  are  imposed. 
Otherwise  if  on  the  merits.^ 


§  3.  In  England,  and  in  New  Yorli,  a  verdict  will  not  be 


'  Ely  V.  Horine,  5  Dana,  398. 

"  Seorest  v.  Best,  6  Tex.  199.  But 
see  15  111.  380 ;  5  Blaokf.  409. 

'  Lancey  v.  Bradford,  4  Rich.  1. 
See  Keate  v.  Temple,  1  Bos.  &  P. 


158  ;  Rice  o.  Gashirie,  13  Cal.  53 ; 
Edwards  v.  Lewis,  18  Ala.  494. 

*  Wright  V.  Antrim,  1  Morris,  258. 

6  12  Mod.  370. 
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set  aside  as  against  evidence,  except  upon  payment  of  costs.' 
But  in  England,  where,  since  the  17  and  18  Vict.  c.  125, 
§  44,  a  new  trial  was  granted  on  the  ground  of  the  verdict's 
being  against  the  weight  of  evidence,  and  was  also  moved 
on  affidavits ;  the  court  directed  the  costs  to  abide  the  event, 
excepting  those  of  the  affidavits,  which  the  party  who  suc- 
ceeded on  the  rule  ought  to  pay  in  any  event.^ 

§  4.  In  England,  costs  are  imposed  where  a  party  relies  on 
a  ground  not  taken  at  the  trial ;  as  upon'a  clause  of  a  statute 
not  before  relied  upon.'  So  in  case  of  surprise.''  But  not  in 
case  of  a  perveise  verdict.'  Or  misbehavior  of  the  jury.' 
Or  misdirection  of  the  judge.'  So  costs  were  not  imposed, 
where  the  verdict  was  obtained  by  an  unfair  and  uncon- 
scionable advantage',  and  the  real  question  not  tried.'  As 
where  the  plaintiff  had  concealed  in  his  house  a  material  wit- 
ness for  the  defendant.' 


§  5.  In  an  old  case  in  New  York  the  court  remarked, 
that  "the  granting  new  trials  was  always  on  payment  of 
costs,  unless  otherwise  expressed,  or  when  for  the  misdirec- 
tion of  a  judge;  in  which  case  they  abide  the  event  of  the 
suit."!" 

§  6.  It  is  held,  that  if  payment  of  costs  be  made  a  condi- 
tion precedent  to  a  new  trial,  and  the  defendant  neglect  to 
perform  the  condition  within  the  prescribed  time,  the  judg- 
ment remains  in  force,  and  may  be  inquired  into  by  writ  of 


'  Brown  !•.  Bradshaw,!  Duer,  199 
"Ward  V.  Woodburn,  27  Barb.  346 
Scott  V.  Watkinson,  4  Moo.  &  P, 
237  ;  Bright  v.  Eynon,  1  Burr.  390 


'  Hodgson  V.  Barvis,  2  Chit.  R. 
268. 

«  Hall  V.  Cove,  1  Str.  642 ;  Shilli- 
toe  V.  Claridge,  2  Chit.  R.  425. 


Marrow  !).  Hull,  1  Burr.  11;  Burton        '  Williams  u.  Smith,  2  Caines,  253  ; 
v.  Thompson,  2  Burr.  664.  Busoall  v.  Hogg,  3  Wils.  146 ;  Vale 


Abbott  V.  Bait,  29  Eng.  L.  &  Eq.  v.  Bayle,  1  Cowp.  297  ;   Pochin 

481.  Pawley,  1  W.  Bl.  670. 

'  Sutton  V.  Mitchell,  1  T.  R.  18.  »  Anderson  v.  George,  1  Burr.  352. 

*  Thurtell  v.  Beaumont,  1    Bing.  ^  Ball.  N.  P.  328. 

339  ;  Shillito  v.  Theed,  6  Bing.  753 ;  ">  Williams  v.  Smith,  2  Caines,  253. 
Fourdrinier  v.  Bradbury,  3  B.  &  Aid. 
328.                                                       . 
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error.'  Payment  or  tender  of  the  costs  is  a  condition  pre- 
cedent  to  the  notice  of  the  cause  for  trial. ^  But  on  the  other 
hand  it  is  held,  that  an  order  for  a  new  trial,  upon  payment 
of  costs  within  a  specified  time,  is  an  absolute  order,  not  de- 
pending upon  such  payment  as  a  condition  precedent  j  that 
the  opposite  party  has  his  legal  remedy  to  recover  the  costs.' 
Hence  it  is  error  for  the  court,  at  the  next  term,  to  non  pros. 
the  plaintiff  because  the  costs  have  not  been  paid,  and  enter 
judgment  for  the  defendant  upon  the  verdict.^  So  an  order, 
that  a  new  trial  "is  granted,  upon  payment  of  costs  within 
ninety  days,  for  which  let  execution  issue,"  is  absolute,  and 
not  conditional  upon  payment  of  costs.' 

§  7.  It  will  sometimes  be  ordered,  that  the  attorney  of  the 
prevailing  party  pay  the  costs.  Thus  a  witness  for  the  de- 
fendant having  testified  that  he  never  conversed  with  the 
attorney  for  the  plaintiff  as  to  the  matter  in  question,  the 
attorney  testified  to  the  contrary,  and  also  stated  what  the 
conversation  was.  The  former  witness  was  then  committed 
for  perjury,  but  discharged  upon  the  statement  of  the  attor- 
ney that  it  might  have  been  the  brother  of  the  witness,  who 
resembled  him-.  A  new  trial  was  granted,  and  the  attorney 
ordered  to  pay  the  costs  of  the  former  trial. ° 

§  8.  Other  terms  than  the  payment  of  costs  may  be  im- 
posed on  the  party  applying  for  a  new  trial. (a)  Thus  where 
the  jury  found  for  the  plaintiff'  the  whole  value  of  certain 
slaves,  when  the  plaintiff's  interest,  it  was  alleged,  was  only 

'  Adams  v.  Neeley,  15   111.   380.  '  Gilliland  v.  Eappleyea,  3  Green, 

But  see  6  Tex.  199.  139. 

^  Soraers   v.    Sloan,  3   Harr.  46 ;  '  Beavers,  34  Ala.  71. 

Moberly  v.  Davar,  5  Blackf.  409.  "  Trubody  v.  Brain,  9  Price,  Y6. 

3  Johnson  o.  Taylor,  3  Sm.  &   M. 
92. 

[a]  In  a  late  case  in  New  York  it  is  said,  "There  is  no  reason,  as  the 
merits  are  wholly  with  the  plaintiffs,  for  sending  the  case  back  for  a  new 
trial;  but  the  judgment  should  be  modified  and  made  to  conform  to  the 
provisions  of  the  code."    Per  Selden,  J.,  Pitzhugh  v.  Wiman,  5  Seld.  563. 
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for  life ;  a  new  trial  was  granted  to  the  defendant,  on  con- 
dition that  he  would  first  tender  the  slaves  to  the  plaintifl", 
and  give  him  the  election  to  accept  them,  and  remit  the 
verdict,  except  costs,  or  to  refuse  them  and  have  the  trial 
limited  to  a  single  point.^  So  a  new  trial  was  granted,  the 
former  verdict  standing  as  security  for  the  damages  in 
another  trial.^  So  the  practice  of  granting  a  new  trial  after 
judgment,  as  to  part,  and  letting  the  judgment  stand  as  to 
the  residue  of  the  demand  sued  for,  although  sometimes 
questioned,  is  held  to  have  been  too  long  sanctioned  to  be 
now  disturbed.' 

§  9.  Where  there  are  several  defendants  in  trespass,  and 
the  verdict  is  in  favor  of  some  and  against  the  others ;  there 
may  be  a  new  trial  for  a  part  only."* 

§  10.  A  new  trial  may  be  ordered  upon  a  particular  ques- 
tion, without  reopening  the  whole  case.  Thus  where  in  an 
action  of  assumpsit  the  defence  was,  that  the  plaintiff  had 
taken  certain  bills  at  his  own  risk  in  payment  of  the  demand 
sued  on,  a  verdict  being  given  for  the  plaintiff,  the  defendant 
moved  for  a  new  trial,  which  was  ordered,  but  upon  the  con- 
ditions of  payment  of  costs,  bringing  into  court  the  sum 
claimed,  and  restricting  the  second  trial  to  the  point  above 
stated  alone,  in  the  same  way  as  if  the  defence  had  been 
specially  pleaded.* 

§  11.  If  a  new  trial  is  ordered  on  motion,  for  the  purpose 
of  trying  a  single  question,  and  the  prevailing  party  reopens 
the  whole  case;  this  is  a  waiver  of  the  limitation,  and  the 
case  shall  be  re-tried,  generally." 

§  12.  "Wheretheplaintiff  was  a  bankrupt,  and  his  assignees 
moved  to  set  aside  a  verdict  agaiiist  him ;  the  motion  was 
granted,  on  condition  of  their  agreeing  to  be  bound  by  the 

'  Laney  v.  Bi-adford,  4  Rich.  1.  "  Roberts  v.  Heffner,  19  Tex.  129. 

2  Pleydell  v.  Dorchester,  7  T.  R.  '  Thwaites  v.  Sainsbury,  7  Bing. 

525  ;  Sty.  466.  6  Seocomb    u.    Provincial,   &o.,   4 

■■>  Edwards  v.  Lewis,  18  Ala.  494.  Allen,  152. 
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result,  and  becoming  responsible  for  tbe  costs.'  So  on 
granting  a  new  trial  it  was  ordered,  tbat  tbe  judge's  note  of 
tbe  evidence  of  a  witness,  wbo  was  very  old  and  sick,  sbould 
be  read  at  tbe  second  trial .^ 

§  13.  A  new  trial  may  be  ordered  upon  tbe  merits,  without 
regard  to  the  form  of  action.^  But  on  setting  aside  an  inquest 
taken  at  the  circuit,  the  Supreme  Court  of  New  York  will 
not,  in  addition  to  tbe  usual  terms  of  relief,  impose  the  con- 
dition, that  the  defendants  shall  abandon  the  defence '  of 
usury,  or  the  statute  of  limitations.'' 

§  14.  In  one  case  a  change  of  the  form  of  action' was  al- 
lowed ;  though  admitted  to  go  beyond  any  precedent.*  But 
if  a  new  trial  is  granted  to  the  plaintiff,  with  leave  to  amend 
bis  declaration,  as  in  case  of  non-suit  for  variance ;  the  de- 
fendant will  also  be  allowed  to  plead  de  novo  or  demur.** 

§  15.  The  court  refused,  on  motion  for  a  new  trial  by  a 
defendant  eighty-seven  years  old,  to  impose  as  a  condition, 
that  the  suit  should  not  abate  by  his  death.' 

§  16.  It  is  not  only  competent  for  the  court  trying  a  cause, 
to  impose  terms  on  the  party  applying  for  a  new  trial,  as 
the  condition  of  granting  it;  but  also  upon  the  opposite 
party  as  the  condition  of  refusing  it.^ 

§  17.  Where,  on  motion  for  a  new  trial  by  the  defendant, 
the  plaintiff  was  ordered  to  remit  one  thousand  dollars  dam- 
ages assessed  by  the  jury,  or  a  new  trial  would  be  granted 
on  payment  of  costs;  and  the  defendant  paid  the  costs  soon 
after  the  court  adjourned;  and,  tbe  second  term  after,  the 

'  Noble  V.  Adams,   7  Taun.   59.  '  Lopez  w.  De  Tastet,  8  Taun.  712 ; 

See  2  Chit.  272;  W.  Bl.  929.  7  Moo.    129.     See  Pleydell  u.  Dor- 

2  Shillitoe   v.   Claridge,  Chit.   R.  Chester,  7  T.  R.  525 ;  Palmer  v.  Co- 

425.  hen,  2    B.  &  Ad.  966  ;    Griffith   u. 

^  Welsh  V.  Dusar,  3  Binn.  329.  Williams,  1  Cr.  &  .Jer.  47. 

*  Allen  V.  Mapes,  20  Wend.  633.  *  Stephenson  u.  Mansony,  4  Ala. 

'  Walker  v.  Long,  2  Browne,  125.  317  ;    Walker  v.    Blassingame,   17 

5  Hoar  V.  Mill,  4  M.  &  S.  470  ;  Hal-  Ala.  810. 
head  v.  Abrahams,  3  Taun.  81. 
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plaintiff  moved  to  strilce  the  case  from  the  docket  on  his 
releasing  damages:  held,  the  costs  were  paid  in  due  time, 
but  the  offer  to  remit  came  too  late,  and  the  cause  could 
not  be  dismissed.' 

§  18.  It  is  also  held  that  a  new  trial  may  be  ordered, 
unless  the  party  recovering  a  verdict  enter  into  certain  stipu- 
lations relating  to  the  subject  matter  of  the  cause ;  and  such 
stipulations  may  be  relied  upon  in  a  subsequent  suit  between 
the  parties.  Thus,  in  assumpsit,  some  of  the  plaintiffs'  claims 
having  been  excluded  from  the  jury,  under  the  charge  of 
the  court,  he  moved  for  a  new  trial;  whereupon  it  was  or- 
dered "that  a  new  trial  be  granted,  unless, the  defendants 
enter  into  an  agreement  of  record,  that,  upon  any  future 
settlement  in  chancery,  or  bill  filed  for  an  account  between 
said  parties,  or  any  transactions  between  said  defendants  and 
A.  and  B.,  the  said  defendants  will  not  plead  the  verdict  and 
judgment  in  said  cause;  or  use  the  same  in  any  manner  to 
bar  the  claim  of  said  plaintiffs  or  said  A.  and  B.,  for  an  amount 
and  settlement  in  relation  to  said  excluded  claims,  all  which 
were  included  in  the  account  read  and  produced  to  the  jury 
by  the  plaintiffs  on  the  trial.  And  thereupon  came  said  de- 
fendants by  attorney,  and  covenanted  and  agreed  to  the 
above  terms  imposed  by  the  court,  and  it  was  thereupon 
considered  by  the  court  that  the  said  motion  for  a  new  trial 
be  overruled."  Held,  the  effect  of  this  order  or  agreement 
was  to  exempt  the  excluded  claims  from  the  effect  of  the 
payment,  and  the  plaintiffs  might  use  them  as  a  set-off'  in 
an  action  at  law  subsequently  brought  against  them  by  the 
defendants.^ 

§  19.  In  England,  it  is  held  that,  when  a  bill  of  exceptions 
has  been  tendered,  a  motion  for  a  new  trial  will  be  refused, 
unless  such  bill  be  abandoned;  and,  in  general,  a  party  will 
be  required  to  elect  between  a  motion  for  ,a  new  trial  and  a 
bill  of  exceptions.^ 

'  Stephenson  v.  Mansony,  4  Ala.  '  Doe  v.  Roberts,  2  Chit.  R.  272. 
317.  (But  see  1   Eng.  L.  &  Equ.  305.) 

"  Ho.yt  V.  Murphy,  23  Ala.  456.        Corliea  v.  Cummings,  5  Cow.  415. 


CH.  v.]       KATURE  AND  EFFECT  OF  THE  MOTION,  ETC.  59 


CHAPTER  Y. 

NATURE  AND  EFFECT  OP  THE  MOTION  FOR,  AND  THE  GRANTING 
OF,  A  NEW  TRIAL  ;  POINTS  OF  PRACTICE ;  SUCCESSIVE  NEW 
TRIALS. 

§  1.  With  regard  to  the  effect  of  a  motion  for  a  new  trial ; 
independently  of  express  statutory  provision,  judgment  is 
thereby  suspended.  Hence,  if  a  remitter  be  entered  by  a 
plaintiff  in  favor  of  one  of  two  defendants,  against  whom  a 
verdict  in  an  action  of  debt  has  been  returned;  until  the 
suit  has  been  disposed  of  as  to  him,  no  judgment  can  be 
entered  against  the  other ;  and,  in  such  a  case,  a  new  trial 
should  be  granted.'  And  a  motion  for  a  new  trial  precludes, 
while  it  is  pending,  all  motions  for  further  proceedings  in 
the  case.^ 

§  2.  The  actual  granting  of  a  new  trial  supersedes  the  effect 
of  the  former  trial;  or  wipes  out  the  verdict:  no  judgment 
can  be  rendered  upon  it,  nor  is  it  a  bar  to  any  proceeding.^ 
Hence,  where,  upon  an  indictment  containing  two  counts, 
the  jury  found  the  defendants  guilty  on  the  second  count, 
and  a  new  trial  was  granted ;  held,  the  effect  was,  to  set  aside 
all  the  proceedings  sioce  the  filing  of  the  bill,  and  the  whole 
case  stood  as  though  it  had  never  been  tried.^ 

§  3.  When  a  jury  cannot  agree,  or  when  their  verdict  is 
set  aside,  and  a  new  trial  awarded ;  upon  the  new  trial,  any 
opinion  expressed  by  the  former  jury,  or  by  the  court,  upon 
the  former  trial,  is  improper  for  the  consideration  of  the 
jtJry.* 

'  Reynolds  v.  Horine,  13  B.  Mon.  *  The  State  v.  the  Commissioners, 

234.  Riley,  273. 

2  Wright  V.  Haddock,  7  Dana,  2.')3.  *  Crawford  v.  Morris,  5  Gratt.  90. 

3  Edwards  v.  Edwards,  22  III.  121. 
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§  4.  It  is  held  that  a  new  trial  cannot  be  granted  at  a 
term  subsequent  to  the  judgment,  unless  the  court  has  done 
some  act  to  suspend  the  judgment,  and  continue  the  cause.X«) 

§  5.  The  consent  of  parties,  however,  will  dispense  with 
the  application  of  this  general  rule,  even  though  they  act 
only  by  their  attorneys,  whose  authority  is  denied.  Thus, 
in  a  scire  facias  to  revive  a  judgment,  the  administrators 
pleaded  an  order  of  court,  made  at  a  term  subsequent  to  that 
at  which  the  judgment  was  rendered,  granting  a  new  trial 
"  by  consent  of  parties,  as  per  agreement  of  parties,  by  their 
attorneys  filed."  Eeplication,  that  the  agreement  was  made 
without  the  authority  or  sanction  of  the  plaintiff,  and  that 
the  order  for  the  new  trial  was  made  in  his  absence,  with- 
out any  appearance  by  him,  or  his  authority,  and  without 
any  notice  to  him.  Held,  the  order  was  conclusive  evi- 
dence, that  the  parties  appeared,  and  consented,  as  stated, 
and  that  the  suit  could  not  be  maintained  ;  also,  that  the  effect 
would  be  the  same,  if  the  order  should  be  understood  as 
stating  that  they  appeared  by  their  attorneys.^ 

§  6.  In  New  York,  a  new  trial  may  be  granted,  even  after 
judgment  and  appeal.^  But  will  not  be,  where  the  matter  is 
still  before  the  court,  undecided.  As  where  a  case  was  under 
advisement  before  a  county  judge,  when  his  term  of  office 
expired." 

§  7.  Where  a  statute  required,  that  exceptions  should  be 
allowed  within  fifteen  days  after  being  presented;  held,  the 

'  1  Mour.  3 ;  tlie  People  v.  Pearson,  "  Nash  v.  Wetmore,  33  Barb.  155. 

3  Soam.  406.  See  Jackson  v.  Passitt,  33  Barb.  644. 

^  Holbert  v.  Montgomery,  5  Dana,  ■"  Putnam  u.   Crombie,   34  Barb. 

11.  232. 


(a)  In  Kentucky,  it  is  not  sufBcient  that  the  counsel  files  grounds 
for  a  new  trial,  which  were  indorsed  by  the  clerk  "filed,"  &c.,  without 
an  entry  on  the  record.    Buckner  v.  Cowley,  1  Monr.  3. 
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Supreme  Court  could  not  take  cognizance  of  exceptions  not 
conformable  to  this  act.  Held,  further,  under  a  rule  of  court, 
requiring  that  a  petition  for  the  allowance  of  exceptions, 
not  seasonably  allowed,  should  be  entered  at  the  regular 
term  for  entering  the  exceptions;  such  petition  could  not  be 
entered  afterwards,  although  the  exceptions  were  allowed 
after  the  time  prescribed  by  law.' (a) 

1  Elwell  V.  Dizer,  1  Allen,  484. 

(a)  In  case  of  a  verdict  against  the  plaintiff,  who  afterwards  dies;  it 
seems  no  motion  lies  for  a  new  trial  till  administration  is  taken.  Lloyd 
V.  Ogleby,  5  Com.  B.  N.  S.  667. 

Questions  sometimes  ai-ise,  in  reference  to  the  respective  bearing 
upon  the  right  to  a  new  trial,  of  a  hill  of  exceptions,  and  a  mere 
motion.  They  usually  turn,  however,  upon  express  statute  or  local 
usage.  Thus  it  is  held  in  New  York,  that  bills  of  exceptions, 
being  created  by  statute,  are  limited  to  exceptions  taken  on  the 
trial  of  the  main  issue — including  decisions  on  preliminary  questions, 
such  as  motions  to  quash  the  indictment,  for  irregularity  in  organizing 
the  grand  jury,  challenge  to  the  array,  &c.  Wynehamer  v.  People,  2 
Parker,  377.  In  Arkansas,  a  party  moving  for  a  new  trial  waives  pre- 
vious exceptions,  unless  made  grounds  of  the  motion,  and  preserved  by 
bill  of  exceptions  to  the  opinion  of  the  court  overruling  the  motion. 
Ford  V.  Clark,  7  Bng.  99  ;  ace.  Darley  v.  Bobbins,  3  Pike,  144.  He 
may  reserve  the  exceptions  for  revision,  in  case  the  motion  for  a  new 
trial  is  overruled,  by  making  them  ground  for  the  motion,  and  incorpo- 
rating them  in  the  bill  of  exceptions  to  the  refusal  to  grant  a  new  trial. 
Berry  v.  Singer,  5  Bng.  483.  But  a  party  cannot  put  evidence  upon  the 
record  by  incorporating  it  in  his  motion  for  a  new  trial,  and  referring  to 
it  as  so  incorporated  in  his  bill  of  exceptions  to  the  decision  refusing  a 
new  trial.  lb.  In  Alabama,  the  court  trying  a  cause  ought  not  to  grant 
a  new  trial  for  the  causes  embraced  by  a  bill  of  exceptions,  unless  the 
party  distinctly  waives  the  exception.  But  if  the  court  make  no  such 
requisition,  but  allow  the  exception,  and  consider  and  overrule  the  motion 
for  a  new  trial,  the  appellate  court  cannot  refuse  to  consider  the  excep- 
tions. And  where  the  motion  is  rested  upon  grounds  not  embraced  by 
the  bill  of  exceptions,  the  primary  court  cannot  put  the  party  excepting 
to  an  election.  Sorrelle  v.  Craig,  9  Ala.  535;  West  v.  Cunningham, 
9  Port.  104.  The  party  moving  for  a  new  trial  may  set  forth  the  points 
on  which  he  relies,  and  incorporate  the  evidence  adduced  at  the  trial- 
He  stands  then  in  the  same  position  as  if  he  had  taken  no  exceptions. 
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But  if  he  fails  to  set  out  the  evidence,  he  abandons  the  bill  of  exceptioos 
incorporating  the  evidence,  and  the  evidence  no  longer  appears  of  record. 
Danley  v.  Bobbins,  3  Pike,  144.  In  Maine,  where,  in  the  court  of  com- 
mon pleas,  exceptions  are  taken  to  the  opinion  of  the  judge,  and  a  motion 
at  the  same  time  made  for  a  new  trial,  the  judge  may  require  the  party  to 
elect  whether  to  proceed  on  the  exception  or  rely  on  his  motion  ;  and  an 
election  to  proceed  on  the  motion  for  a  new  trial  is  a  waiver  of  the  right 
to  proceed  on  the  exception.  State  of  Maine  v.  Call,  2  Shep.  421.  In 
Mississippi,  where  a  bill  of  exceptions  showed  that  it  was  taken,  after 
the  adjournment  of  the  court,  to  a  judgment  overruling  a  motion  for  a 
new  trial,  without  its  appearing  that  the  motion  was  taken  under  advise- 
ment, it  was  held  insufficient.  Tucker  v.  Gordon.  7  How.  306.  In 
Massachusetts,  a  motion  for  a  new  trial  may  be  made  in  the  Supreme 
Judicial  Court,  in  a  criminal  case  brought  from  a  lower  court  on  excep- 
tions, simultaneously  with  the  argument  of  the  exceptions.  Com.  v. 
Peck,  1  Met.  428.  The  words  "  motion  for  a  new  trial"  in  the  Massa- 
chusetts Act  of  1842,  c.  89,  §  2,  authorizing  the  entry  of  judgment  as 
of  the  term  when  the  verdict  was  rendered,  if  necessary  to  effect  jus- 
tice, are  not  there  used  in  a  strict  technical  sense ;  but  are  intended  to 
include  all  cases,  which  are  continued,  on  the  motion  of  a  dissatisfied 
party,  with  a  view  to  obtain  some  new  disposition  thereof,  in  order  to 
relieve  himself  from  a  verdict.  Judge  Metcalf  remarks,  that  a  different 
"  construction  would  defeat  the  intention  of  the  legislature  in  half  the 
cases  for  which  they  evidently  meant  to  provide."  Springfield  v.  Wor- 
cester, 2  Gush.  52,  61.  In  Pennsylvania,  a  party,  who  takes  a  bill  of 
exceptions  to  the  rulings  at  nisiprius,  cannot  assign  for  error  the  refusal 
of  the  judge  to  grant  a  motion  for  a  new  trial.  Klein  v.  Franklin,  &c.,  13 
Penn.  247.  In  Vermont,  a  motion  for  a  new  trial  cannot  be  entertained 
in  the  Supreme  Court,  in  a  case  which  came  there  on  exceptions  to  the 
decision  in  the  County  Court.  Blodgett  v.  Boyalton,  16  Verm.  497.  In 
England,  after  bill  of  exceptions  tendered,  the  party  cannot  move  for  a 
new  trial  upon  a  point  which  might  have  been  (but  was  not)  included 
therein,  without  abandoning  the  bill  of  exceptions.  But,  it  seems,  if  the 
point  could  not  have  been  made  in  a  bill  of  exceptions,  the  motion 
might  have  been  made  concurrently.  Adams  v.  Andrews,  1  Eng.  Law  & 
Eq.  305.     See  ch.  4,  s.  19. 

Questions  often  arise  in  reference  to  the  right  of  claiming  successive 
new  trials.  This  also  frequently  depends  upon  express  statute.  (See 
Ewing  V.  Gray,  12  Ind.  64.)  Thus,  in  Illinois,  the  unsuccessful  party  in 
ejectment,  as  in  other  civil  cases,  is  entitled  to  new  trial  for  sufficient 
legal  cause,  such  as  an  erroneous  ruling  of  the  court  in  the  admission  or 
exclusion  of  evidence,  &c. ;  and,  in  addition  to  this  common  law  right, 
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he  may  have  a  new  trial  under  the  statute,  without  showing  any  cause 
therefor ;  and  after  he  has  had  one  or  more  new  trials  for  cause  shown. 
Emmons  v.  Bishop,  14  111.  152.  The  vacating  of  a  judgment,  and  grant- 
ing a  new  trial,  under  the  30th  section  of  the  Illinois  Act  of  1838-9,  is  a 
matter  of  right,  under  the  first  motion  made  for  that  purpose  ;  but, 
whether  a  second  motion  shall  be  sustained,  is  a  matter  which  rests  in 
the  sound  discretion  of  the  court.  Vance  v.  Schuyler,  1  Gilm.  160. 
In  Missouri,  the  following  points  have  been  successively  decided.  For 
the  errors  of  the  jury  in  matters  of  law,  but  not  for  the  errors  of  the 
court,  a  second  new  trial  may  be  granted.  Hill  v.  Wilkins,  4  Mis.  86. 
Under  the  Missouri  statute  (Rev.  Code,  1835,  470),  a  second  new  trial 
can  be  granted  only  for  a  misconception  of  the  instructions  of  the  court, 
or  of  the  general  law  governing  the  case,  if  no  instructions  are  given,  or 
if  there  is  an  entire  disregard  of  such  instructions,  which  must  be  inferred 
from  a  comparison  of  the  verdict  with  the  facts  in  evidence.  Hill  v. 
Deaver,  7  Mis.  57.  And  a  second  new  trial  cannot  be  granted,  except 
for  the  causes  stated  in  such  statute.  Humbert  v.  Bckert,  7  Mis.  259. 
Unless  the  jury  have  erred  in  matter  of  law  or  misbehaved,  a  second 
new  trial  will  not  be  granted.  Eamsey  v.  Hamilton,  14  Mis.  358.  The 
statute,  specifying  the  only  causes  for  which  a  second  new  trial  may  be 
granted,  is  only  applicable  to  cases  in  which  the  law  has  been  correctly 
expounded  to  the  jury.  Boyce  v.  Smith,  16  Mis.  317.  If  a  second  new 
trial  has  been  improperly  granted,  the  matter  can  only  be  corrected  by 
a  mandamus  from  the  Supreme  Court.  lb.  If  a  new  trial  has  been  asked 
for  and  refused,  the  Supreme  Court  will,  on  appeal  or  writ  of  error,  look 
into  the  record,  and  see  if  the  verdict  may  have  been  caused  by  the 
misdirection  of  the  court  below ;  and,  if  so,  will  reverse  the  judgment 
and  award  a  new  trial,  without  regard  to  the  number  of  new  trials  pre- 
viously awarded  to  the  party.  lb.  A  court  above  will  grant  any  number 
of  new  trials  for  error  in  the  instructions  to  the  jury.  Harrison  v.  Caohelin, 
23  Mis.  117.  In  Virginia,  where  a  prisoner  was  convicted  on  two  trials, 
at  both  of  which  his  motion  to  set  aside  the  verdict  was  overruled  by  the 
presiding  judge,  a  new  trial  was  granted  by  the  court  above,  the  evidence 
not  being  sufficient  to  sustain  the  verdict.  Grayson  v.  The  Common- 
wealth, 7  Gratt.  613.  (The  prisoner,  in  this  case,  was  tortured  at  the 
primary  examination  to  compel  him  to  confess,  and  was  hung  by  a  mob 
before  his  third  trial.)  The  Tennessee  Act  of  1801,  c.  6,  §  59,  which 
provides  that  not  more  than  two  new  trials  shall  be  granted  to  the  same 
party,  does  not  apply  to  cases  where  the  record  shows  upon  its  face  error 
in  the  verdict  of  the  jury,  or  irregularity  amounting  to  error  in  the  pro- 
ceedings. Wilson  V.  Greer,  7  Humph.  513.  If  a^jarty  seek  to  set  aside 
the  third  verdict,  the  record  must  show  that  one  or  both  of  the  previous 
verdicts  have  been  set  aside  from  error  in  the  charge  of  the  court,  or  in 
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he  admission  or  rejection  of  testimony,  or  for  the  misconduct  of  the  jury, 
and  the  like.  Turner  v.  Boss,  1  Humph.  16 ;  Trott  v.  West,  1  Meigs,  163 ; 
10  Yerg.  499.  When  three  new  trials  were  granted  to  the  defendant, 
but,  in  each  trial,  the  verdict  was  for  more  than  the  plaintiff  could  claim 
in  any  court,  and  on  the  third  trial  there  were  but  eleven  jurors,  all  of 
which  appeared  on  the  record  ;  it  was  held  that  the  act  did  not  apply. 
lb.  In  a  very  recent  case  it  is  held,  that  the  statute  forbidding  more 
than  two  new  trials,  applies  to  a  case  were  new  counts  are  added  after 
such  trials,  especially  if  for  the  same  cause  of  action ;  but  not  where 
the  new  trials  are  granted  for  misdirection,  wrong  admission  or  rejec- 
tion of  evidence,  or  misconduct  of  the  jury,  if  so  stated  in  the  record 
at  the  time.  East,  &c.  v.  Hackney,  1  Head,  169.  Where  the  record  is 
silent  as  to  the  reason  for  granting  a  new  trial,  the  court  will  presume  it 
was  granted  on  the  merits,  and  not  from  any  special  cause,  excepted  by 
judicial  construction  from  the  inhibition  of  the  Act  of  1801,  c.  6,  §  59. 
Ferrell  v.  Alder,  2  Swan,  77.  In  Mississippi,  the  statutory  prohibition 
of  over  two  new  trials  does  not  apply  to  erroneous  rulings.  Garnett  v. 
Kirkham,  33  Miss.  389 ;  Wildy  v.  Bonney,  35  Miss.  77.  In  Mississippi, 
where  there  have  been  two  trials  with  a  like  result,  a  new  trial  will  not  be 
granted  because  the  verdict  appears  to  be  against  the  weight  of  evidence. 
Philbrick  v.  HoUoway,  6  How.  91.  And  where  two  new  trials  have  been 
granted  to  the  same  party,  the  court  has  no  authority  to  entertain  a 
motion  for  a  third.  Ray  v.  McCary,  26  Miss.  404.  In  Georgia,  in  cases 
of  doubt,  the  court  will  not  interfere,  especially  after  two  concurre^it  ver- 
dicts. Mayer  v.  Wiltberger,  Geo.  Decis.  Part  II.  20.  In  Georgia,  Mis- 
sissippi, and  Kentucky,  a  new  trial  will  not  be  granted  where  there  have 
been  two  concurrent  verdicts,  and  no  rule  of  law  has  been  violated.  Davis 
V.  Hale,  Geo.  Decis.  Part  II.  82  ;  Ross  v.  Ross,  5  B.  Mon.  20 ;  Cuming  v. 
Frier,  Dudley,  Geo.  182;  Mum  v.  Perkins,  1  Sm.  &  M.  412.  In  South 
Carolina,  in  trespass  for  killing  a  slave,  the  plea  was  not  guilty ;  and  the 
defence,  that  the  defendant  killed  the  slave  in  self-defence.  After  a 
second  verdict  for  the  defendant,  the  court  refused  the  plaintiff's  motion 
for  a,  third  trial.  Watson  v.  Hamilton,  6  Rich.  75.  In  Kentucky,  a 
verdict  was  given  for  a  plaintiff  upon  slight  evidence,  and  a  new  trial 
granted.  Upon  the  second  trial,  a  verdict  was  given  for  the  defendant, 
to  which  the  plaintiff  took  no  exception.  Held,  the  latter  verdict  must 
be  presumed  to  be  according  to  the  right  of  the  case,  and  there  should 
be  no  reversal  for  error  in  granting  the  new  trial.  Bank  of  Common- 
wealth V.  Hiles,  4  Dana,  598.  Where  there  were  two  verdicts  for  the 
same  party,  and  the  last  was  sustained  by  the  court  below,  it  was  held 
that  the  court  above'would  not  disturb  it,  "  though  there  seemed  to 
be  clear  preponderance  of  evidence  against  it."  Bennett  v.  Runyon,  4 
Dana,  422.    In  Texas,  where  there  have  been  two  trials  and  two  verdicts, 
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the  court  will  not  set  aside  the  second  verdict,  though  the  verdict  is  not 
satisfactory,  and  the  evidence  does  not  appear  on  which  it  was  found. 
Duggan  V.  Cole,  2  Tex.  381 ;  Perry  v.  Eobinson,  2  Tex.  490.  A  case 
which  has  already  been  before  the  court  once  on  an  appeal,  and  in  which 
there  have  since  been  two  concurring  verdicts,  and  the  evidence  of  which 
leads  to  no  certain  conclusion,  is  a  proper  case  for  the  application  of 
the  statute,  prohibiting  the  granting  of  "  more  than  two  new  trials  to 
either  party  in  the  same  cause,  except  the  jury  have  been  guilty  of  some 
misconduct,  or  erred  in  matter  of  law."  Rains  v.  Hood,  23  Tex.  525. 
In  New  York,  a  defendant  in  ejectment  cannot  have  a  third  new  trial 
under  the  statute  (2  Eev.  Sts.  309,  ?  37),  though  the  first  two  were 
granted  by  the  court  of  Common  Pleas,  whence  the  cause  was  removed 
to  the  Supreme  Court.  _  Brown  v.  Crim,  1  Denio,  665. 
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CHAPTEE  VL 


WAIVER. 


1.  General  rule. 

2.  Incompetency,  &c.,  of  jurors. 
7.  Evidence. 

13.  Written  evidence. 
15.  Miscellaneous  points  of  evi- 
dence. 

20.  Erroneous  rulings. 


24.  Surprise. 

29.  New  evidence. 

30.  Excessive  damages. 

31.  Miscellaneous  oases. 
33.  Negligence  of  counsel. 

33  n.  Waiver  in  respect  to  time. 


§  1.  A  PARTY  cannot  move  for  a  new  trial,  on  ground  not 
distinctly  made  at  the  trial,  more  especially  where  it  is  such 
as,  if  then  offered,  might  have  been  distinctly  obviated  by 
proof.'  In  such  case,  exceptions  are  considered  as  waived? 
And  the  waiver  precludes  objections  in  the  court  above.^ 
So  a  new  trial  will  sometimes  be  refused,  because  the  party 
neglected  to  apply  for  it  in  the  court  trying  the  cause.^ 
It  is  said,  in  an  old  case,  "  You  should  have  insisted  on 
your  exception  at  the  trial ;  you  waive  it  if  you  acquiesce, 
and  shall  not  resort  back  to  your  exception  after  a  verdict 
against  you,  when,  perhaps,  if  you  had  stood  upon  your 
exception,  the  party  had  other  evidence,  and  need  not  have 
put  the  cause  upon  this  point."* 

§  2.  In  reference  to  the  particular  ground  of  motion  for  a 
new  trial,  consisting  in  the  incompetency  or  misconduct  of  jurors; 


'  New  York,  &o.  v.  Cook,  2  Sandf. 
732.  (But  see  Farr  v.  Fuller,  8  Clarke, 
347;  Veiths  u.  Hagge,  8  lb.  163.) 
Cobb  c.  Norwood,  11  Tex.  556; 
State  o.  Norwood,  12  Md.,  177; 
Hugbes  V.  Jackson,  lb.  450  ;  Trus- 
tees, &c.  V.  Cronin,  4  Allen,  141 ; 
Fisk  V.  Miller,  20  Tex.  572  ;  Peebles 
V.  Rand,  43  N.  H.  337 ;  Goss  v. 
M'Claren,  17  Tex.  107;  Dodson  ;;. 
Connally,  Geo.  Decis.  Part  I.  132; 
Chambers   u.   Dickson,  Geo.  Decis. 


Part  I.  164 ;  Commercial,  &c.  v. 
Lum,  7  How.  Miss.  414;  Bowen  u. 
Argall,  24  Wend.  496;  Lewis  v. 
Bank,  &c.,  12  Ohio,  132;  Richards 
V.  Griffin,  6  Ala.  195  ;  Porter  o.  Sber- 
burn,  8  Shep.  258;  Willard  v. 
Warren,  17  Wend.  257. 

2  Kimball  v.  Irish,  26  Maine,  444. 

'  Steinman  v.  Tolivar,  13  Mis.  590. 

<  Gales  V.  Shipp,  2  Bibb,  241. 

6  Per  Lord  Holt,  Wright  f.  Sharp, 
1  Salk.  288. 
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the  distinction  is  made,  that  incompetency  of  a  juror,  if 
known  to  the  losing  party  before  trial,  and  not  objected  to, 
is  no  ground  for  a  new  trial.'  But  it  is  otherwise  with  an 
objection  to  a  juror  which  would  be  good  cause  of  challenge, 
if  not  discovered  till  after  verdict.^  Thus  if  a  person,  who 
was  a  juror  in  one  trial,  is  also  a  juror  in  another  trial  of  the 
same  cause,  the  verdict  will  not  be  set  aside  for  that  reason, 
more  especially  without  proof  of  the  party's  ignorance  of  the 
fact.  And  even  such  proof  might  be  unavailing;  since,  by 
the  exercise  of  ordinary  diligence,  the  party  might  have 
ascertained  the  fact,  and  made  the  objection  at  the  time  of 
impanelling  the  second  jury.^  So,  that  a  petit  juror  had 
been  a  member  of  the  grand  jury,  which  had  returned  a  true 
bill  against  the  defendant,  if  a  sufficient  objection,  should 
have  been  urged  when  the  jury  were  impanelled;  or  the 
respondent  should  have  presented  his  affidavit,  that  the  fact 
was  not  then  known  to  him.*  So  where,  at  the  trial  of  an 
action  against  an  insurance  company,  it  appeared  that  the 
sheriff,  who  had  returned  a  talisman  to  serve  on  the  jury, 
was  a  stockholder  in  such  company,  and  this  circumstance 
was  known  to  the  junior  counsel  for  the  plaintiff  soon  after 
the  trial  began,  but  no  objection  was  made  till  after  the  trial 
had  proceeded  for  some  time;  held,  this  was  a  waiver  of 
any  exception  to  the  competency  of  such  juror.'  So,  in  a 
criminal  case,  the  defendant  is  not  entitled  to  a  new  trial  on 
the  ground  that  a  juror  was  taicen  from  the  panel,  under  the 
erroneous  supposition  that  there  was  good  ground  to  chal- 
lenge him,  and  another  juror  substituted,  if  the  defendant 
did  not  object  at  the  time."  So  a  party  who  refuses  to  chal- 
lenge any  jurors,  giving  as  a  reason,  that,  if  he  does,  the 
panel  will  be  filled  from  the  bystanders,  all  the  drawn  jurors 

'  Lisle  V.  The  State,  6  Mis.  426;  16  B.  Mon.  561;  Quliiebaug,  &c.  v. 

Looper  V,  Bell,  1  Head,  373.  Leavens,  20  Conn.  87. 

2  Cain   V.    Cain,  1   B.   IMon.    213.  "  McGehee  v.  Shafer,  9  Tex.  20. 

See  OiTok  v.  Com.  Ins.  Co.  21  Pick.  *  Orrok    v.    Commonwealth    Ins. 

457  ;  Brmishill  „.  Giles,  9  Bing.  13.  Co.,  21  Pick.  456. 

'  Hayward   v.    Calhoun,    2    Ohio  «  Com.  ■,■.  Stowell,  9  Met.  572. 
(N.  S.)   164;  Fitzpatrick  v.  Harris, 
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except  twelve  having  been  discbarged  by  the  court ;  thereby 
waives  his  right  to  challenge,  and  cannot  afterwards  object, 
on  writ  of  error,  to  the  jury .^  So,  if  a  juror  is  permitted  to 
be  sworn  without  being  interrogated  as  to  his  competency,  it 
is  a  waiver  of  objection  to  him  on  the  ground  that  he  is  pre- 
judiced; but,  if  he  was  examined,  it  must  be  presumed  that 
he  was  impartial  unless  it  appear  otherwise.^  So  a  party 
may  object  to  the  examination  of  a  juror,  without  oath,  as  to 
his  competency;  but  if  he  permits  the  question  to  be  put  to 
the  juror,  and  answered  by  him,  without  requiring  him  to 
be  sworn,  he  waives  the  objection.^  So  where  a  party  applied 
for  a  review,  upon  the  ground  that  a  juror  was  partial, 
having  before  the  trial  formed  and  expressed  a  decided 
opinion  against  the  petitioner's  case,  and  also  prejudice  and 
hostility  against  him  personally ;  and  the  juror,  being  called 
on  to  explain,  testified  that  he  had  spoken  on  the  subject, 
but  denied  any  hostility  to  the  petitioner:  held,  the  objection 
should  have  been  taken  before  the  trial,  and  the  petition  was 
overruled.* 

§  3.  The  same  rule  is  adopted  with  reference  to  the  impro- 
per change  of  a  juror.'  So  a  juror  was  asked,  "  Do  you  reside 
in  the  city  ?"  and  answered  in  the  affirmative.  To  the  next 
question,  "Have  you  lived  here  six  months?"  he  answered  in 
the  negative.  The  State's  counsel  challenged  him  for  cause, 
and  the  challenge  was  sustained.  Held,  1,  that  there  was  no 
necessary  connection  between  the  above  questions,  and  that 
the  second  question  and  answer  must  be  taken  to  refer  to  the 
county,  and  not  the  city.  And  further,  that  silence  of  the 
opposing  counsel  at  the  time  showed  an  acquiescence  in  the 
construction  put  by  the  court  upon  the  answer,  and  espe- 
cially, since  he  had  made  no  efibrt  to  show  such  juror  to 
have  been  competent,  he  could  not  assign  the  sustaining  of 

'  Miller  v.  Wilson,  24  Penn.  114.  '  Com.   v.   Stowell,  9   Met.   572  ; 

2  Alexander  v.  Dunn,  6  Ind.  122.  State  v.  Lytle,  5  Ired.  58  ;  McAllister 

3  Trellingeru.  Webb,  3  Ind.  198.  v.   State,  17   Ala.  434;   Romaine  v. 
«  Haskell  v.  Becket,  3  Greenl.  92.  State,  7  Ind.  63. 
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the  challenge  as  error.'  So,  although  (in  Georgia)  a  juror 
is  disqualified  from  serving  on  a  trial  of  felony  who  has  not 
resided  in  the  county  for  six  months;  after  such  juror  has 
been  sworn,  the  objection  is  too  late,  even  though  the  dis- 
qualification was  not  known  to  the  prisoner  nor  his  counsel.^ 
(So,  after  the  jury  list  had  been  called  over  in  the  presence 
of  the  accused  and  his  counsel,  five  jurors  sworn,  and  four 
peremptory  challenges  made  by  the  prisoner;  his  counsel 
moved  for  a  continuance,  on  the  ground  that  various  jurors 
in  the  list  were  not  in  attendance,  nor  within  the  jurisdiction 
of  the  court,  and  were  not  liable  to  jury  service,  and  that 
some  of  them  had  been  excused  previous  to  the  list  being 
served  on  the  prisoner.  Held,  on  the  same  principle  adopted 
in  applications  for  new  trial,  the  accused  had  waived  any 
objection  to  the  panel,  and  it  was  too  late  to  move  for  a  con- 
tinuance for  the  reasons  above  stated.')  So  (in  Mississippi) 
although  under  Eev.  Code,  497,  art.  126,  a  juror  over  sixty 
years  of  age  is  incompetent,  the  objection  is  waived  unless 
made  at  the  trial,  whether  the  party  then  actually  knew  the 
fact  of  the  juror's  disqualifying  age  or  nof  So  the  objection 
to  a  jury  of  less  than  twelve  is  held  to  be  waived  by  con- 
sent of  the  party  who  has  been  tried  by  such  jury  .'(a) 

§  4.  More  especially  partiality  of  a  juror  is  held  no  ground 
of  objection,  if  waived  by  both  parties."  So  in  a  suit  against 
a  town,  for  injury  caused  by  defect  in  a  highway,  a  verdict 

1  Boyd  V.  state,  17  Geo.  194.  «  Murphy  w.  Com.,  1  Met.  Ky.  365. 

2  Epps  V.  State,  19  Geo.  102.  «  Van  Blaricum  v.  The  People,  16 
'  State  V.  Lindsey,  14  La.  An.  42.     HI.  364. 

'  Williams  v.  State,  37  Miss.  407. 

[a)  In  the  case  of  Lord  Dacres,  tried  in  the  reign  of  Henry  VIII.  for 
treason,  one  question  was  whether  he  might  waive  a  trial  by  his  peers, 
and  be  tried  by  the  country ;  and  the  judges  agreed  that  he  could  not, 
for  it  would  be  contrary  to  Magna  Charta,  and  the  prosecution  was  at 
the  King's  suit.  Kelyng,  59.  Ace.  1  Woode.  Lect..  346;  3  Inst.  30; 
Oancemi  v.  the  People,  4  Smith  (18  N.  Y.),  128. 
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was  rendered  for  the  plaintiffi  The  defeadants  moved  in 
arrest  of  judgment,  upon  the  ground  that  a  juror  was  a  land- 
owner and  tax-payer  of  the  town.  But  the  court,  remarking 
upon  the  "  ungracious"  character  of  the  application,  as  the 
juror's  interest  was  wholly  in  favor  of  the  town,  and  for  the 
reason  that  the  interest  must  have  been  known  to  the  town 
officers,  overruled  the  motion.' 

§  5.  It  is  no  ground  for  a  new  trial,  that  the  jury  who 
tried  the  case  had  been  reprimanded  by  the  court  for  misbe- 
bavior  in  a  previous  case,  no  exception  having  been  made 
at  the  trial.^  Nor  that  a  juror  was  related  to  one  of  the 
parties,  if,  at  the  opening  of  the  case,  the  other  party  was 
present,  and  knew  of  the  disqualification,  and  did  not  object, 
although  he  was  then  ignorant  of  the  law  creating  the  dis- 
qualification.^ 

§  6.  Upon  the  grounds  above  stated,  to  obtain  a  new  trial 
for  the  disqualification  of  a  juror,  it  is  held  that  both  the 
party  and  his  attorney  must  show,  by  afBdavit,  that  it  was 
impossible  for  either  of  them,  by  reasonable  diligence,  to  have 
discovered  the  fact  in  time  to  object  at  the  impanelling  of 
the  jury .^  Though,  in  the  same  State,  the  less  stringent  rule 
was  adopted,  that,  upon  an  indictment  for  murder,  a  motion 
for  a  new  trial,  on  the  ground  that  a  juror  bad  expressed 
an  opinion  before  the  trial,  but  denied  it  when  questioned, 
before  being  sworn,  cannot  be  supported,  without  proof,  by 
affidavit,  or  otherwise,  that  the  fact  was  unknown  to  both 
the  accused  and  his  counsel,  at  the  time  the  jury  was  impa- 
nelled.' So,  on  a  motion  for  a  new  trial,  because  one  of  the 
jurors  was  an  alien,  the  affidavit  of  the  juror  to  that  effect 
was  read,  but  there  was  no  affidavit  of  the  party  that  he 

'  Bailey  v.   Trumbull,  31   Conn.  "   Eastman    v.    Wight,    4     Ohio 

581.  (N.  S.)  156. 

2  Kelly  V.  State,  19  Geo.  425.  '"  Parks  v.  State,  4  Ohio  (N.  S.) 

'  DoUoff  0.   Stimpson,  33  Maine,  234. 
546.      Aco.   MoLellau  v.  Crofton,  6 
Greenl.  307. 
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did  not  know  this  at  the  time  of  the  trial;  and  it  was  held 
that,  if  the  party  did  know  it,  he  had  waived  all  objection, 
and  if  he  did  not,  he  should  have  supported  his  motion  for 
a  new  trial  by  an  affidavit  to  that  effect.' 

§  7.  The  same  rule  is  adopted  with  reference  to  the  evi- 
dence upon  a  trial.'  Thus  there  can  be  no  exception  for 
variance,  unless  taken  at  the  trial.  "  The  respondent,  by  not 
raising  the  question  of  variance  at  the  proper-  time,  must  be 
held  to  have  waived  it,  because  his  omission  deprived  the 
petitioner  of  an  opportunity  to  make  the  necessary  amend- 
ment."^ So  the  admission  of  illegal  testimony,  not  objected 
to  at  the  time,  or,  at  least,  on  the  argument  of  the  case,  is  not 
a  good  ground  for  a  new  trial.^  And  the  refusal  of  a  new 
trial  is  not  ground  for  a  writ  of  error ;  though  exception  need 
not  be  taken  at  the  time.'  So,  where  none  of  the  evidence  is 
excepted  to,  and  no  instructions  asked,  the  Supreme  Court 
will  not  disturb  a  verdict,  found  by  the  court  sitting  as  .a 
jury,  if  the  evidence  supports  it.* 

§  8.  The  same  rule  applies  to  that  part  of  the  charge  of 
the  court  which  relates  to  the  evidence.'  Unless  parties 
moving  instructions,  in  regard  to  the  admissibility  of  evi- 

'  Seal  V.  The  State,  13  S.  &  M.  398.  27  ;  Jacobs  v.  Bangor,  4  Shep.  187 

2  Morrison  v.  Hays,  19  Geo.  294;  Goldsby   v.  Gentle,  5  Blaokf.  436 

State  V.  Gordon,  1  R.  I.  179.  Lee  v.  Oppenheimer,  34  Maine,  181 

'  Per  Bigelow,  C.  J.,  Hutchinson  Main  v.  Gordon,  7  Eng.  651  ;  Frost 

w.  Gurley,8Allen,23;  Stier!).  Surget,  v.  Goddard,  25   Maine,  419  ;    Gold- 

10  S.  &  M.  154.     See  White  v.  Rich-  smith  v.  Pieard,  27  Ala.  142  ;  Hub- 

mond,  16  Ohio,  5  ;  Watson  v.  M'Laren,  bard  v.  Russell,  24  Barb.  404 ;  Bond 

19  Wend.  557;  TurnbuUu.  Wither-  v.   Baldwin,   9   Geo.    9;   Bishop  v. 

spoon,  Walker,  350.  The   State,   9   Geo.   121 ;     Flint   v. 

<  Conway  v.    Case,  22  111.   127;  Clark,  13  Conn.   361;  Thurman   b. 

Waughop  V.  Weeks,  lb.  350 ;  Com-  Cameron,    24  Wend.    87 ;    Gilham 

mercial    Bank    v.   Martin,   9   S.  &  v.  State  Bank,  2  Scam.  245 ;  S.  C.  6 

M.    613 ;    Monteeth  v.  Caldwell,   7  Scam.  248  ;  Harmon  v.  Thorneton, 

Humph.  13;  Burnsidew.  Union,  &o.,  2  Scam.  351.     See  p.  77. 
10    Rich.    113;   Johnson  v.   Alex-        ^  g  (Jeo.  9  ;  Kenyon  w.  Sutherland , 

ander,  14  Tex.  382 ;  Licett  v.  State,  3  Gilm.  99 ;  McRaven  u.  McGuire,  9 

23  Geo.  67  ;   Wheeler  v.  State,  23  S.  &  M.  34. 

Geo.  292;  McCoy  v.  Jones,  9  Tex.        "^  Reed  v.  Harrington,  13  Mis.  93. 
363 ;   Hunter  v.  Waite,  11  lb.  85  ;        '  Coil  v.  Wallace,  4   Zabr.  291 ; 

White   V.    Chadbourne,  41    Maine,  Peloaoh  v.  Walker,  7  .How.  (Miss.) 

149  ;  Stone  v.  The  State,  4  Humph.  164. 
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denee,  point  out  the  peculiar  testimony  objected  to,  the  court 
may  refuse  the  instructions.^ 

§  9.  And  no  exception  lies  for  the  admission  of  evidence 
applicable /or  any  purposes,  but  objected  to  generally;  more 
especially  unless  the  Judge  is  requested  to  instruct  the  Jury 
what  those  purposes  are.^  So  a  motion  to  exclude  evidence, 
a  part  of  which  is  legal,  may  be  overruled  ;  since  the  court  is 
not  authorized  to  reject  that  portion  which  is  proper,  nor 
required  to  sift  the  evidence  so  as  to  separate  the  legal  from 
the  illegal.^ 

§  10.  So  an  objection  to  testimony  on  one  ground  is  a 
waiver  of  others.* 

§  11.  "Objections  to  the  competency  of  a  witness  must 
be  made  before  his  examination,  if  known  to  the  party  ob- 
jecting, or  they  will  not  avail.  And  if  this  knowledge  is 
first  acquired  after  the  examination  of  the  witness  has  com- 
menced, the  objection  is  waived  if  the  witness  is  suffered  to 
proceed  after  the  discovery."*  So  if  a  witness,  in  answering 
a  question,  proper  in  itself,  propounded  by  the  party  calling 
him,  state  matter  illegal,  and  not  in  response  to  the  question, 
the  party  calling  him  may  except  to  the  testimony,  and,  on 
his  exception,  the  court  should  exclude  so  much  of  the 
answer  as  is  improper  from  the  jury."  But,  unless  objection 
to  a  question  put  to  a  witness  be  seasonably  made,  the  an- 
swer will  not  furnish  ground  for  exception.'  And  a  general 
objection  to  the  competency  of  a  witness  is  of  no  avail.' 

§  12.  The  same  rule  applies,  where  evidence  consists  of  a 

'  Harvey  v.  Epes,  12  Gratt.  153.  <  Garrett  v.  Garrett,  27  Ala.  687. 

'Pegg  V.   Warford,  7   Md.    582.  =  Per  Tenuey,  C.  J.,  State  w.  Dam- 
Christian  V.  Dripps,  28  Penn.  271 ;  ery,   48   Maine,   330  ;    Donelson   v. 
Smith  V.  Cansey,  28  Ala.   655  ;   Up-  Taylor,  8  Pick.  390  ;  27  Ala.  142. 
son  w.  Raiford,  29  lb.  188  ;   Bigelow  «  Morgan  w.  Winston,  2  Swan,  472. 
V.  Ward,  lb.  471.  '  State  v.  Nutting,  39  Maine,  359. 

3  Wyatt  v..  Steele,  26  Ala.  639 ;  »  Pegg  v.  Warford,  7  Md.  582. 
Martin  v.  Herdesty,  27  Ala.  458. 
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mere  inference  of  the  witness,'  or  where  counsel  did  not  con- 
tinue to  press  the  examination  of  a  witness  unwilling  to 
testify,  lest  the  court  should  commit  the  witness  for  con- 
tempt,^ or  to  the  allowance  of  a  leading  question,^  or  even  in 
a  criminal  case,  where  a  witness  for  the  prosecution  testified 
to  material  facts  without  being  sworn ;  if  it  is  not  alleged  in 
the  petition  that  the  respondent  and  his  counsel  were  igno- 
rant of  the  fact  till  after  the  verdict,  and  it  is  not  shown  that 
the  respondent  has  thereby  sustained  any  injury,  or  that  the 
statements  made  by  the  witness  were  not  true.*(a)  So  where 
a  witness,  called  for  the  defence,  was  too  much  intoxicated 
to  comprehend  the  obligation  of  an  oath,  and,  the  court  re- 
fused to  permit  him  to  testify,  but  told  the  prisoner  he  might 
afterwards  recall  him,  but  he  was  not  so  recalled ;  held  no 
ground  for  a  new  trial.'  Nor  that  an  important  witness  was 
drunk  and  stupid,  or  "  so  disguised  with  liquor,"  that  he 
could  not  testify  as  clearly  as  he  would  otherwise  have  done, 
&c.,  this  being  a  fact  known  to  the  party  at  the  time,  and  which 
would  have  entitled  him  to  a  continuance."  So  where  per- 
sons are  made  defendants  to  a  criminal  prosecution,  to  pre- 
vent their  testifying  for  the  defence,  the  party  desiring  their 
testimony  should  move  for  a  separate  trial,  which  the  court 
will  grant  or  not  in  its  discretion.  If  there  be  no  testimony 
against  one  of  several  defendants,  motion  should  be  made 
for  a  separate  verdict  in  his  case,  which  being  had,  he  would 
become  a  competent  witness  for  the  defence.  And  the  neg- 
lect or  omission,  in  such  a  case,  to  move  for  a  separate  trial 
or  verdict,  is  a  sufficient  ground  for  refusing,  though  it  is 
competent  for  the  court  to  grant,  a  new  trial.' 

■  Nichols  t).  Tumey,  15  Conn.  102.  ^  State  w.  Underwood,  6  Ired.  96. 

2  Hinds  V.  Terry,  Walker,  80.  =  Land  v.  Miller,  7  Tex.  453  ;  Shipp 

'  Kemmerer  v.  Edelman,  23  Penn.  v.  Suggett,  9  B.  Mon.  5. 

143.  '  Anthony  v.  The  State,  2  R.  I. 

*  State  V.  Camp,  23  Vt.  551.  305. 

(a)  Though  counsel  object  to  a  question  put  to  a  witness  during  the 
trial,  the  exception  will  not  be  considered  as  made,  unless  it  is  actually, 
taken  and  signed  by  the  judge.    Scott  v.  Lloyd,  9  Pet.  418. 
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§  13.  Exceptions  to  all  the  answers  to  interrogatories,  not 
well  founded  as  to  some  of  them,  will  be  overruled.  The 
objectionable  parts  should  be  pointed  out.'  So  where  ob- 
jection is  made  to  the  admission  of  two  depositions,  and  one 
is  unobjectionable,  the  objection  may  be  overruled.^  And, 
in  general,  a  party  objecting  to  written  evidence  for  any 
cause  not  going  to  its  relevancy  or  competency,  but  only  to 
the  manner  of  its  authentication  or  proof,  must  specially 
assign  the  grounds  of  objection.^ 

§  14.  When  objection  is  made  to  the  admission  of  a  record 
in  evidence,  the  particular  objections  must  be  specified.^  The 
court  is  not  bound  to  search  through  a  long  record  or  other 
instrument  offered  in  evidence,  to  see  if  there  may  not  possibly 
be  some  objection  to  its  admission,  which  might  have  been 
taken.'  So  where  a  deed  was  invalid  to  pass  the  title  it 
was  intended  to  convey,  but  was  admissible  as  a  link  in  the 
plaintiff's  chain  of  evidence,  a  motion  to  exclude  it  altogether 
was  rightly  overruled."  So  if  a  party  reads  in  evidence  to 
the  jury  a  certified  copy  of  a  deed,  which  purports  to  have 
been  executed  by  husband  and  wife,  without  any  attempt  to 
limit  its  effect  as  proof;  he  thereby  concedes  its  genuineness, 
and  cannot  be  heard,  in  an  appellate  court,  to  say  that  it  was 
not  proved;  although,  according  to  the  memorandum  indorsed 
on  it  by  the  clerk  of  the  court  in  which  it  was  recorded,  it 
was  admitted  to  record  on  the  acknowledgment  of  the  hus- 
band alone,  and  the  party  against  whom  it  was  offered  "ad- 
mitted that  the  original  had  been  executed,  proved,  acknow- 
ledged, and  recorded,  as  indorsed  and  certified  on  said  copy."' 
So  a  deposition,  with  a  paper  annexed,  being  offered  in  evi- 
dence and  objected  to  generally,  and  the  objection  being 
overruled,  and  the  deposition  and  paper  read  to  the  jury;  it 
was  held,  on  exceptions,  that,  as  no  specific  objection  was 

'  Ford  V.  Clements,  13  Tex.  592.  ^  McCartney  v.  Shepard,  21  Mis. 

2  Thomas   v.   De  Grafifenreid,   27     573. 

Ala.  651.  6  oiinger  v.  Shepherd,  12  Gratt. 

3  Ryan  v.  Jackson,  11  Tex.  391.        462. 

«  State    V.  Gates,  20    Mis.   400 ;        '  Jenkins   v.   McConioo,  26   Ala. 
McCartney  v.  Shepard,  21  Mis.  573.     213. 
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taken  at  the  trial  to  the  use  of  the  paper,  such  objection 
could  not  afterwards  be  made.^  Nor  will  a  new  trial  be 
granted  for  the  admission  of  a  deposition,  upon  the  ground, 
that  the  notary  public,  before  whom  it  was  taken,  had  no 
legal  power  to  take  it;  if  the  deposition  was  objected  to  en- 
tirely on  other  grounds.''  So  where  a  particular  description 
of  testimony  is  held  to  be  admissible,  and  some  portion  of  the 
same  description  is  afterwards  introduced,  the  objecting  party 
must  take  exceptions  to  it  at  the  time  when  it  is  introduced. 
It  is  too  late  to  make  the  objection  when  the  cause  has  been 
argued  and  the  jury  charged.^  So  the  reading  of  an  improper 
paper  by  counsel,  in  his  argument  to  the  jury,  cannot  be 
assigned  for  error,  unless  it  is  objected  to  at  the  time,  and 
the  objection  overruled,  and  made  part  of  the  bill  of  excep- 
tions.* So  where  particular  entries,  in  the  books  of  a  firm, 
offered  in  evidence  for  the  purpose  of  showing  their  insol- 
vency and  their  knowledge  of  it  at  the  time  of  making  a 
conveyance  to  a  pre-existing  creditor,  were  objected  to  solely 
on  the  ground  that  they  were  not  original  entries,  nor  proved 
by  the  clerk  who  made  them ;  held,  it  could  not  be  made 
the  ground  of  a  motion  for  a  new  trial,  that  the  most  im- 
portant entries  objected  to  appeared  to  have  been  made  after 
the  conveyance.*  So  the  plaintiff,  to  show  that  notice  of 
protest  had  been  forwarded,  in  due  season,  from  one  bank  to 
another,  and  from  that  to  the  indorser,  introduced,  without 
objection,  proof  of  certain  circumstances,  and  the  usage  of 
banks,  from  which  he  claimed  that  the  jury  had  a  right  to 
infer  such  notice,  and  the  court  so  instructed  the  jury.  Held, 
this  was  no  ground  for  setting  aside  the  verdict.*  So  excep- 
tions were  taken  to  the  records  of  a  proprietary,  on  the 
ground,  that  owners  of  a  lot  of  land  and  the  meeting-house 
thereon  were  not  such  tenants  in  common  as  were  authorized 
by  the  statute  to  incorporate  themselves  as  a  proprietary ; 

1  Waters  v.  Gilbert,  2  Cush.  27.  ^  Holbrook  v.  Jackson,   7   Cush. 

2  Lyon  V.  Ely,  24  Conn.  507.     See     136. 

Kent  V.  Tyson.  20  N.  H.  121.  ^  New  Haven,  &o.  ;■.  Mitchell,  15 

3  Frost  V.  Goddard,  25  Maine,  414.     Conn.  206. 
"  Keuyony.  Sutherland,  3  Gilm.  99. 
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but  the  objection  was  overruled,  and  the  books  admitted, 
with  liberty  to  refer  to  them  in  the  argument.  It  was  in- 
sisted on  the  argument,  that  the  proprietors  did  not  organize 
themselves  agreeably  to  the  statute,  and  that  this  would  ap- 
pear by  the  records,  thus  made  part  of  the  case.  But  the 
court  held,  that  these  objections  were  not  now  open,  as  they 
were  not  specifically  made  at  the  trial.  If  this  had  been 
done,  the  defects  in  the  record  might  have  been  supplied  by 
other  evidence.'^  So  the  objection,  that  an  instrument  given 
in  evidence  was  without  seal,  in  a  case  where  a  seal  is  essen- 
tial to  its  validity,  must  appear  to  have  been  taken  at  the 
trial,  in  order  to  be  ground  of  exceptions.^ 

§  15.  A  new  trial  will  not  be  granted  upon  the  ground 
that  certain  declarations  were  admitted  in  evidence,  which 
were  not  admissible;  if  the  objection  at  the  trial  was,  not  to 
the  declarations  themselves,  but  to  the  mode  of  proving  them, 
by  the  person  to  whom  they  were  made,  instead  of  the  one 
who  made  them.' 

§  16.  The  evidence  must  be  objected  to  at  the  time,  though 
it  involves  both  law  and  fact;  as  that  certain  persons  were 
the  heirs  of  another  person.* 

§  17.  No  exception  lies  for  the  admission  of  testimony, 
without  notice  of  special  matter,  unless  objected  to.' 

§  18.  In  accepting  service  of  interrogatories,  a  party  stip- 
ulated that  he  thereby  "  waives  no  objection  to  their  legality, 
pertinency,  relevancy,  or  competency."  Held,  this  did  not 
dispense  with  an  express  objection  to  the  witness  on  the 
ground  of  interest.* 

§  19.  It  is  held  that  a  new  trial  will  not  be  granted  for  the 
rejection  of  evidence,  unless  it  appears  that  it  was, pressed,  and 

'  Howard  v.   Hayward,   10  Met.  '  Robaou  v.  Watts,  11  Tex.  764. 

408.  5  Miller  v.  Stem,  12  Penn.  383. 

2  Gillettj).  Campbell,  1  Demo,520.  «  Hudson  v.  Crow,  26  Ala.  515. 
'  Wilcox  V.  Green,  28  Conn.  572. 
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deliberately  rejected.^  Nor  where  evidence  is  excluded  on 
cross-examination,  but  the  witness  afterwards  called  by  the 
objecting  party  and  fully  examined  on  the  same  subject.^ 
So  where  no  objection  was  made  to  want  of  proof  ofa  signa- 
ture.' Or  where  an  objection  to  evidence  was  first  raised  in 
a  prayer  for  instructions.*  Or  secondary  evidence  was  re- 
ceived, but  not  objected  to.'  Or  where  there  was  a  variance 
not  objected  to.*  {See  p.  71.)  Or  a  witness  was  not  sworn, 
but  there  was  no  immediate  objection.'  So  where  one  party 
offered  evidence  of  a  declaration  made  in  presence  of  the 
other,  without  reply,  and  the  latter  objected,  solely  upon  the 
ground  that  it  was  not  heard  by  him,  and  to  this  point  alone 
the  attention  of  the  jury  was  called;  the  objection  cannot  be 
raised,  upon  a  hearing  of  exceptions,  that  the  declaration  was 
not  one  which  called  for  a  reply.'  So  where,  on  a  trial,  cer- 
tain facts  are  assumed  which  are  necessary  to  the  action,  the 
losing  party  on  a  motion  for  a  new  trial,  on  a  case  made, 
cannot  insist  on  the  absence  of  such  facts.'(a) 

Nor  will  a  new  trial  be  granted  where  a  witness  was  in 
attendance  a  part  of  the  term,  and  then  absented  himself 
before  trial  without  leave.  The  party  should  have  demanded 
a  capias}"  Nor  where  new  testimony  is  discovered,  after  the 
argument,  but  the  party  desiring  to  avail  himself  of  it  does 
not  ask  to  have  it  admitted.^^  So  a  new  trial  will  not  be 
granted  because  evidence  was  admitted,  but  without  objec- 

'  Whitehouset).  Hemmant,3Hurl.  '  Slanter  v.   Whitelock,  12  Ind. 

&  N.  945.  338. 

2  Dilkin  v.  People,  8  Mich.  357.  *  Hildreth  v.  Martin,  3  Allen,  371. 

"  Morris   u.  Henderson,  37  Miss.  '  Holbrook  v.  Wight,  24  Wend. 

492.  169. 

«  Nalle  V.  Gates,  20  Tex.  315.  ">  Stewart  v.  Small,  5  Mis.  525. 

6  Goode  V.  Smith,  13  Cal.  81.  "  Fleets.  Hollenkamp,  13  B.  Mon. 

6  Blair  ;;.  Corby,  29  Mis.  480  ;  Mo-  219. 
Hardy  v.  Wadsworth,  8  Mich.  349. 

[a)  But  where  a  written  instrument  was  admitted  in  evidence  as  an 
original  paper,  on  the  assumption  and  belief,  without  question,  that  it 
was  such,  and  it  appeared  by  the  evidence  that  this  conclusion  was  not 
warranted,  a  new  trial  was  granted.  Savage  v.  D'Wolf,  1  Blatch.  Ot. 
Ot.  343. 
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tion,  proving  two  assaults,  when  there  was  but  one  charged 
in  the  indictment.' 

§  20.  The  same  rule  is  applied  to  alleged  misdirection  of 
the  presiding  judge.  Objection  must  be  made  at  the  time 
when  the  instructions  in  question  are  given  or  refused.^(a) 
Every  point  of  law  intended  to  be  made  must  be  brought  to 
the  attention  of  the  court  at  the  trial,  and,  if  not,  it  is  not 
matter  of  exception  that  the  court  did  not  express  an  opinion 
upon  it.*  Matter  of  law  not  brought  to  the  attention  of  the 
court  during  the  trial  will  be  considered  as  waived,  and  can- 
not be  taken  advantage  of,  on  the  argument  of  other  points 
of  law  raised  by  exceptions.''     So  when  a  charge  is  not  full 

'  Drake  v.   The  Commonwealth,  Archer,   2   Barb.   420 ;    Floersh  v. 

10  B.  Mon.  225.  Bank,  &c.,  10  Mis.  515. 

2   Hill   V.    Ward,    2    Gilm.,   285 ;  '  Emery  v.  Vinall,  26  Maine,  295. 

How  V.  Simms,  16  Mis.  431 ;  Allen  *  Parker  v.  Flaag,  26  Maine,  181. 
tj.  Blunt,  2  W.  &  M.  121 ;  Geer  e. 

[a]  But  where  the  court  above  have  by  law  authority  to  grant  a  new 
trial  for  any  cause  ;  the  strictness  of  this  general  rule  may  be  relaxed, 
and  a  new  trial  granted,  on  petition.  Thus  although  a  party,  who  at  the 
trial  does  not  make  a  question  as  to  a  certain  fact,  and  present  it  to  the 
jury,  cannot  except  because  the  judge  refuses  his  request,  made  after  the 
argument,  to  instruct  the  jury  as  to  the  law  which  would  arise  upon 
such  fact;  yet,  upon  petition  for  a  new  trial,  the  court  may  receive  evi- 
dence of  what  passed  at  the  trial,  and,  if  they  are  satisfied  that  evidence 
was  given  upon  which  the  jury  might  have  found  such  fact,  and  also  that 
the  party  intended  to  make  it  a  point  in  his  case,  may  grant  a  new  trial, 
provided  such  fact,  if  proved,  would  change  the  result.  Dole  v.  Thurlow, 
12  Met.  157.  In  Pennsylvania,  a  bill  of  exceptions  to  the  charge  of  a 
court  should  be  taken,  before  the  verdict,  in  open  court;  and  a  request 
to  charge  the  jury  in  a  certain  way,  and  to  file  the  opinion  of  record,  is 
not  equivalent  to  a  bill  of  exceptions  so  taken,  without  which  the  charge 
of  the  court,  filed  in  pursuance  of  such  request,  is  not  a  subject  for  the 
assignment  of  error.  Bratton  v.  Mitchell,  3  Barr,  44.  In  England, 
where  counsel  does  not  ask  that  a  certain  point  should  be  submitted  to 
the  jury,  but  gets  leave  to  move  reserved,  he  cannot  ask  for  a  new  trial, 
on  the  ground  that  that  point  was  not  submitted  to  the  jury.  Morgan 
V.  Couchman,  24  Eng.  L.  &Bq.  321.  Where  the  case  was  referred  to  the 
judge,  this  was  held  a  waiver  of  objections  to  previous  evidence  and 
rulings.    Hersey  v.  Verrill,  39  Maine,  271. 
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upon  the  evidence,  or  is  even  ambiguous,  this  is  no  cause  for 
a  reversal,  when  no  instructions  beyond  those  given  are 
asked  for.^  Thus  error  in  stating  the  evidence  is  waived 
unless  noticed  at  the  time.'  So  the  question,  whether  the 
court  should  not  have  instructed  the  jury,  that  the  release  of 
one  defendant  released  the  other  also,  must  be  raised  before 
verdict.'  So  it  is  no  ground  of  exception  that  the  court  sub- 
mitted the  construction  of  a  written  instrument  to  the  jury, 
if  done  at  the  request  of  the  party  excepting,  and  if  the  true 
legal  construction  be  against  such  party .^ 

§  21.  More  especially  the  rule  is  laid  down,  that  a  party 
cannot  on  a  motion  for  a  new  trial  complain  of  any  errors 
in  the  charge,  to  which  he  did  not  object,  and  which  did  not 
prejudice  him.^ 

§  22.  So  if  a  default  be  entered  by  consent  of  the  defend- 
ant, he  cannot  take  exceptions  to  the  ruling  of  the  judge.^ 
Upon  the  same  principle,  a  new  trial  will  not  be  granted  for 
erroneously  ordering  a  nonsuit,  unless  the  plaintiff  claimed 
to  go  to  the  jury.'  As  where,  upon  the  judge's  instructing 
the  jury  that  the  plaintiff  was  entitled  to  only  nominal  dam- 
ages, he  elected  to  be  nonsuited;*  or  where  a  plaintiff  replied 
to  a  plea  of  the  statute  of  limitations,  that  the  cause  of  action 
arose  within  six  years,  but,  being  unable  to  prove  it,  volun- 
tarily became  nonsuit,  and  moved  to  have  the  non-suit  set 
aside,  in  order  'that  he  might  reply  the  issuing  of  a  writ 

'  Rhodes  v.  Sherrod,  9  Ala.  63.  master  v.  Cool,  12  111.  74 ;  Powers  v. 

2  Cutler  V.  Welsh,  43  N.  H.  497.  Allen,  14  Mis.  367 ;  Gordon  u.  Gor- 

'  Gordon  v.  Pitt,  3  Clarke,  385.  don,    13    Mis.   215  ;     Comparet    v. 

'  Randou  v.  Tobj,  11  How.  U.  S.  Hedges,   6    Blaokf.   417  ;     Peck    v. 

493.  Boggess,  1   Soam.   281 ;    Holden  u. 

'•  MoDaniel    o.   Walker,  29   Geo.  Cole,  1  Penn.  303;  Milton  v.  Row- 

266.     Ace.    Rawkins  v.  Tucker,   3  land,  11  Ala.  732. 

Clarke,  213  ;  Gover  v.  Dill,  lb.  337  ;  ^  Woodman  v.  Valentine,  9  Shep. 

Hall  V.  Denise,  6  lb.  534  ;  Cotton  v.  401. 

Watkius,  6  Wis.  629  ;  Baltimore,  &c.  '  Kindred  v.  Bagg,  1  Tauu.   10  ; 
V.  Resley,  14   Md.    424;    Mariiu  i>.  People  u.  Browne,  3  Gilm.  87  ;  Lom- 
The  People,  13  111.  341 ;  Kennedy  v.  bard  v.  Cheever,  3  Gilm.  469  ;  Els- 
Cunningham,    2   Met.     (Ky.)     538;  worthy  t).  Bird,  1  M'Clel.  69. 
Letton   V.   Young,   lb.    568;    Buck-  '  Butler  u.  Dorant,  3  Taun.  229. 
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within  six  years.^  But  it  is  said,  "  If  a  counsel  assents  to  a 
nonsuit,  on  hearing  from  a  learned  judge,  that  if  the  case 
goes  to  the  jury,  he  shall  direct  them  in  a  manner  which  the 
court  above  afterwards  thinks  incorrect,  we  are  bound  to 
consider  the  case  as  if  it  had  gone  to  a  jury  with  that  direc- 
tion, and  a  verdict  had  been  found  accordingly."^ 

§  23.  So,  leaving  to  the  jury  a  point  of  law  is  no  ground 
of  new  trial,  unless  noticed  at  the  time.' 

§  24.  Upon  the  same  principle,  if  a  party  who  is  surprised 
at  the  trial  allows  it  to  proceed,  without  making  his  surprise 
known  and  applying  for  a  delay,  and  the  verdict  is  against 
him,  he  cannot  have  a  new  trial  by  reason  of  that  surprise.' 
And  to  entitle  a  party  to  a  new  trial,  on  the  ground  of  sur- 
prise, not  only  must  he  show  merits,  but  the  surprise  must 
be  of  such  a  character  as  care  and  prudence  could  not  pro- 
vide against.  The  slightest  negligence  will  defeat  the  appli- 
cation or  occasion  the  imposition  of  the  most  rigorous  terms.' 
Thus  on  a  motion  for  a  new  trial  for  non-attendance  of  wit- 
nesses, due  diligence  must  be  shown  to  procure  their  attend- 
ance. Subpoenaing  them  on  the  morning  of  the  day  for  which 
the  cause  was  set  down  for  trial,  and  actually  tried,  is  not?  due 
diligence.''(a)  So  the  plaintiff  agreed  to  make  certain  admis- 
sions on  the  trial.  He  did  make  admissions,  which  were  not 
objected  to  at  the  time,  on  the  ground  that  they  were  not 
the  admissions  he  agreed  to  make.  Held,  that  after  verdict 
it  was  too  late  to  object  to  the  sufiSciency  of  the  admissions, 
and  the  defendant  could  not  base  a  motion  for  a  new  trial 

'  Hutohinson  v.  Brice,  Burr.  2692.  *  Carr  v.  Gale,  1  Curt.  384. 

2  Per  Ld.  Lyndhurst,  C.  B.,  Alex-  ^  Thompson  v.  .Williams,  7  S.  & 

ander  v.  Barker,  2  Tyrwh.  140.  M.  270  ;  Burr  v.  Palmer,  23  Vt.  244 ; 

'  Doe  V.  Strickland,  8  Man.  G.  &  Sheftall  v.  Clay,  R.  M.  Charlt.  7. 

So.  724.  *  Rogers  v.  Huie,  1  Cal.  429. 

(a)  The  affidavits  should  set  forth  particularly  the  facts  expected  to 
be  proved  by  the  absent  witnesses  on  the  new  trial ;  and  the  affidavits 
of  the  witnesses  should  be  procured  also,  if  practicable,  stating  what 
they  will  testify  to.  The  same  rules  apply,  where  a  new  trial  is  asked 
on  the  ground  of  newly-discovered  evidence.   Rogers  v.  Huie,  1  Cal.  429. 
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upon  the  ground  of  surprise  in  respect  thereof.'  So  a  new 
trial  will  not  be  granted,  to  enable  a  party  to  put  in  a 
defence  known  to  him  before  the  verdict.^  So  a  suit  was 
instituted  against  several  defendants  in  May,  1841,  a  trial 
had,  and  judgment  entered  against  them  all  in  November, 
1843,  and  there  was  nothing  on  the  record  showing  the  ver- 
dict and  judgment  to  be  incorrect.  One  of  the  defendants 
filed  an  affidavit  as  the  foundation  of  a  motion  for  a  new 
trial,  stating,  that,  on  the  day  before  the  trial  it  was  agreed 
between  the  plaintiff  and  himself,  that  the  case  should  not 
be  tried  until  they  had  made  an  effort  to  compromise  it,  and 
he,  relying  on  that  agreement,  went  home,  and  returned  the 
next  day,  and  found  the  case  in  progress  of  trial  before  the 
jury ;  and  that  the  disposition  manifested  to  compromise  the 
suit,  and  the  agreement  to  let  the  case  stand,  prevented  him 
from  asking  leave  of  the  court  to  put  in  a  defence  which  had 
arisen  since  the  commencement  of  the  suit,  namely,  his  dis- 
charge under  the  bankrupt  law.  Held,  the  defence  went 
merely  to  the  defendant's  personal  discharge,  and  not  to  the 
merits  of  the  action ;  that  he  had  moreover  been  guilty  of 
negligence  in  not  making  application  to  put  in  his  defence 
at  the  first  term  after  his  discharge  occurred,  for  which  no 
excuse  was  offered;  and  the  motion  for  a  new  trial  was  over- 
ruled.^ 

§  25.  An  excuse,  which  would  have  been  a  good  reason 
for  a  continuance,  is  not  necessarily  a  good  reason  for  a  new 
trial.^  Nor  want  of  recollection  of  a  fact,  which,  by  due 
attention,  might  have  been  remembered.'  Nor  that  the  party 
managing  the  cause  was  not  present  when  the  verdict  was 
rendered,  and  the  court  adjourned  the  next  day."  Nor  that 
a  party  neglected  to  defend,  supposing  his  case  could  not  be 
reached  during  his  absence.' 

1  Clark  V.  Carter,  12  Geo.  500.  '  Watts  v.  Johnson,  4  Tex.  315  ; 

2  Case  V.  The  State,  5  Ind.  1.  Cochrane  v.  Middleton,  13  Tex.  275. 
'  Thompson  v.   Williams,  7  S.  &        s  paul  „.  Williams,  2  B.  Monr. 

M.  270.  265. 

'  Strippelmann  v.  Clark,  11  Tex.  '  Yeltonj;.  Hawkins,2  J.  J.  Marsh. 

296.  642. 
6 
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§  26.  Although  a  person  indicted  for  a  capital  offence  is 
entitled  to  a  copy  of  the  indictment,  he  may  waive  that  right; 
and,  if  he  go  to  trial  without  objecting  to  the  want  of  such 
copy,  he  cannot  object  after  trial.^ 

§  27.  It  is  no  ground  for  a  new  trial  of  a  scire  facias  against 
bail,  that  the  defendant  "believed,  supposed,  and  was  informed 
that  he  had  fully  and  legally  discharged  himself  as  bail," 
when  he  had  omitted  to  do  all  that  was  necessary  by  law  for 
a  discharge.^  So,  in  a  capital  case,  the  prisoner,  before 
arraignment,  in  reply  to  the  question  whether  he  had  received 
the  copy  of  the  indictment  provided  by  statute,  replied  that 
he  had.  Held,  no  ground  of  new  trial,  that  the  copy  was 
slightly  defective  in  form.^ 

§  28.  Upon  a  libel  for  divorce  for  cruelty,  the  respondent 
cannot  except  to  the  refusal  of  the  presiding  judge  to  order 
further  specifications  of  the  places  of  the  acts  charged  with 
the  usual  precision;  especially  when  accompanied  by  the 
intimation,  that  he  should  be  allowed  a  reasonable  postpone- 
ment to  meet  any  unexpected  evidence ;  and  when  he  does 
not  during  the  trial  ask  for  any  such  postponement.*- 

§  29.  The  same  rule  applies  to  the  case  of  newly-discovered 
evidenced  As  where  by  due  diligence  it  might  have  been 
discovered,  that  a  witness,  who  had  been  examined  on  his 
voir  dire,  and  had  testified  that  he  had  no  interest,  was  security 
for  the  costs." 

§  30.  If  a  new  trial  is  refused  for  eaxessive  damages,  a  bill 
of  exceptions  to  such  refusal  should  state  that  the  objection 
was  taken  in  the  motion.'  And  a  new  trial  will  not  be  de- 
creed where  the  defence  could  only  go  in  mitigation   of 

1  Lisle  V.  The  State,  6  Mis.  426.        580 ;  Harrell  v.  Hill,  15  Tex.  230  ; 

2  Howard  v.  Capron,  3  R.  I.  182.      M'Combs   u.    Chandler,   5   Hairing. 

3  U.  S.  V.  Cornell,  2  Mas.  91.  423. 

*  Sardner  v.  Gardner,  2  Gray,  434.        "  Chiapella  v.  Brown,  14  La.  An. 
'  Parker   u.    Chambers,   24   Geo.     189. 
618  ;  Berger  v.  Spalding,  13  La.  An.        '  Law  v.  Law,  2  Gratt.  366. 
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damages,  if  negligence  on  the  part  of  the  applicant  is  shown.' 
So  the  court  above  refused  a  new  trial,  where  the  evidence 
was  that  the  property  was  worth  "about  |20,"  and  the  ver- 
dict was  for  $21,  no  objection  being  taken  in  the  court  below.^ 

§  31.  The  same  rule  applies  to  many  other  miscellaneous 
cases.  As  in  case  of  neglect  to  instruct  counsel.'  Or 
neglect  to  move  for  a  continuance.^  Or  where  the  party 
might  have  claimed  a  continuance  or  nonsuit  for  want  of 
evidence.''  So  the  pleading  is  not  open  on  exception,  unless 
objected  to  at  the  trial.°(a)  Thus  where  a  complaint  under 
the  bastardy  act  is  brought  to  the  court  above  on  other 
grounds,  an  objection  cannot  be  there  made  for  the  first  time 
to  the  form  of  complaint.'  And  where  the  court  is  called 
upon  to  instruct  the  jury  as  to  the  law  arising  on  the  facts, 
this  impliedly  assumes  the  correctness  of  the  pleadings.^  So 
the  objection,  that  there  is  no  replication  to  a  special  plea, 
cannot  be  taken  on  error,  if  it  was  not  taken  at  the  trial.' 
Nor  can  objection  be  made  to  an  amendment,  by  striking  out 
the  name  of  one  defendant  without  actually  erasing  it,  unless 
made  on  this  ground  at  the  trial.'"  Nor  for  want  of  jurisdiction 
of  the  court  on  account  of  an  insufficient  service,  after  appear- 
ance and  pleading  to  the  merits."  So  points  of  law,  not 
made  in  the  original  argument  of  a  case,  will"  not  be  noticed 
on  an  application  for  a  rehearing,  where  justice  does  not  re- 

'  Roots  V.  Brown,  1  Bibb,  354.  «  <iuj  v.  Tarns,  6  GUI,  82. 

2  Wright  V.  Bonta,  19  Tex.  385.  9  Hubbert  v.  Collier,  6  Ala.  269. 

3  Claussen  c/.  Salinas,  12  Rich.  '"  Hawkes  v.  Davenport,  6  Allen, 
124.  390.    See  Haynes  v.  Morgan,  3  Mass. 

*  Berry  v.  Matzler,  7  Gal.  418.  208 ;  Pease  v.  Whitney,  4  lb.  507 ; 

"  Kilgore  v.  Jordan,  17  Tex.  341.  Balcom  v.  Woodruff,  7  Barb.  13. 

^  Wallw.Provident,&o.,3Allen,96.  "Lawrence  v.   Bassett,  5  Allen, 

'  Murphy  v.  Spence,  9  Gray,  399.  140. 

(a)  AVhere  the  plaintiff  was  bound  to  support  the  affirmatiYe  of  an 
issue  made  by  the  pleadings,  and  the  judge  wrongly  instructed  the  jury 
that  the  evidence  offered  by  him  was  sufficient  for  that  purpose,  and  all 
this  appeared  upon  the  record  ;  held,  the  gourt  above  would  notice  the 
error,  although  no  specific  exception  was  taken  on  the  trial.  Grist  v. 
Backhouse,  4  Dev.  &  Batt.  362. 
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quire  it.^  The  same  rule  applies,  where  the  defendants  were 
in  court  on  theargumentof  a  rule  for  a  new  trial,  and,  though 
called  on  to  support  the  ground  taken  by  afiSdavit,  declined 
to  do  so.^  So  a  motion  was  made,  for  a  party  to  show  cause 
why  he  should  not  pay  over  certain  money  derived  from  the 
sale  of  one  vessel,  and  afterwards,  on  a  hearing  of  the  motion, 
it  was  agreed  to  include  the  case  of  another  vessel,  and  judg- 
ment was  rendered  against  him  in  both  cases.  Held,  the  par- 
ties had  a  right  to  include  by  agreement  other  matters  than 
those  for  which  the  motion  was  first  made,  and  there  was  no 
ground  for  granting  a  new  trial.'  So  exceptions  are  waived 
by  the  acceptance  of  an  order  granting  a  new  trial,  on  motion, 
though  the  order  leaves  open  only  one  question.*  So,  after 
arguing  a  motion  for  a  new  trial,  it  is  not  admissible 
to  object  that  the  statement  was  not  agreed  to  by  the 
party  and  not  settled  by  the  judge.*  So,  although  after 
final  judgment  or  the  overruling  of  an  application  for  a  new 
trial,  it  is  irregular  to  entertain  a  second  motion  for  that  ob- 
ject; yet  after  the  court  has  granted  such  new  trial,  the 
plaintiff,  by  appearing  and  amending  his  declaration,  will  be 
held  to  have  waived  the  irregularity .°  So,  where  the  exclu- 
sion of  testimony  is  assigned  for  error,  the  bill  of  exceptions 
must  show  that  the  opinion  of  the  court  was  excepted  to  at 
the  time  it  was  given.'  So,  where  exceptions  to  an  order 
accepting  an  award  have  been  overruled ;  the  party  except- 
ing cannot  renew  the  motion  to  set  aside  the  award,  and  to 
support  it  by  new  evidence.  "  He  cannot  try  his  case  piece- 
meal.'" So  there  is  a  waiver,  unless  the  defendant  objects, 
by  demurrer,  or  at  the  trial,  to  the  plaintiff''s  capacity  to  sue, 
or  to  the  jurisdiction.'    So  an  objection  to  the  revival  of  a 

'  Grarland  v.  Holmes,  1  La.  An.        *   Secoomt)   v.  Provinoial,   &o.,  4 

405.     Sue  Concli  u.  McKee,  1  Eug.  Allen,  162. 

484  ;  Campbell  v.  Hawkins,  1  Eng.        »  Dickinson  v.   Vanliorn,  9  Cal. 

441  ;  Clark  v.  Bank  of  Mississippi,  3  207. 
Eng.  220.  6  Powers  v.  Bridges,  1  Iowa,  235. 

2  Clark  V.  Blount,  3  Hawks,  208.  '  Deloaoh  v.  Walker,  7  Horr.  Miss. 

3  Bates  V.  The  Republic,  2  Tex.  164. 

616.  8  Pay  V.  Bond,  3  Allen,  433-4. 

°  Mosselmau  v.  Caen,  34  Barb.  66. 
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suit  in  tlie  name  of  an  administrator  cannot  be  made  on  error, 
unless  made  in  the  court  below.'  So  equity  will  not  order 
a  new  trial,  if  there  has  been  want  of  diligence  at  law.^ 

§  32.  The  same  rule  has  been  applied  to  an  irregular 
course  of  proceeding  on  the  part  of  the  objecting  party  him- 
self. It  is  said  :  "  It  is  not  for  a  party  to  complain  that  the 
personal  knowledge  of  jurors  was  appealed  to  by  himself 
unsuccessfully.  Having  chosen  to  adopt,  and  been  permitted 
without  objection  to  pursue,  an  unusual  course  of  argument, 
and  having  therein  ventured  to  rely  upon  a  species  of  evi- 
dence usually  regarded  as  loose,  uncertain,  and  dangerous  in 
its  character,  he  cannot  take  advantage  of  his  own  act,  and 
avoid  a  verdict  against  himself  on  account  of  his  own  con- 
duct in  the  management  of  his  cause."' 

§  33.  The  negligence  of  counsel  has  the  same  effect  as 
that  of  the  party  himself.^  Thus  where,  at  the  trial  of  au 
action  against  an  insurance  company,  it  appeared  that  the 
sheriff,  who  had  returned,  a  talesman  to  serve  on  the  jury, 
was  a  stockholder  in  such  company,  and  this  circumstance 
was  known  to  the  junior  counsel  for  the  plaintiff  soon  after 
the  trial  began,  but  no  objection  was  made  till  after  the  trial 
had  proceeded  for  some  time;  held,  a  waiver  of  any  exception 
to  the  competency  of  such  juror."  So  the  interest  of  a  juror, 
if  known  to  counsel  before  the  trial,  though  not  known  to 
his  client  until  after  verdict,  is  no  ground  for  a  new  trial.^(a) 

'  Patterson  v.  Burnett,  6  Ala.  844.  105  ;  Patterson  v.  Matthews,  3  Bibb, 

2  Hamilton  v.  Moore,  32  Miss.  625.  80. 

'  Per  Fowler,  J.,  Nutting  v.  Her-  *  Orrok  ;;.  Commonwealth  Ins.  Co. , 

bort,  37  N.  H.  354.  21  Pick.  466. 

•Yates  V.  Monroe,  13  111.  212;  «  Kentw.  Charlestown,2Gray,281. 
Green   u.   Eobinson,   3  How.   Miss. 

(a)  Where  no  writ  issued  against  a  defendant,  it  is  no  ground  for  a 
new  trial,  if  he,  by  his  attorney,  defended  the  cause.  Handley  v.  State- 
lor,  6  Litt.  186.  And  a  new  trial  will  not  be  granted,  because  the 
attorney  of  the  party  moving  was  absent  from  the  trial,  being  mistaicen 
as  to  the  time  of  the  meeting  of  the  court.    Steigers  u.  Darby,  8  Miss. 
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679 ;  Field  v.  Matson,  8  Mis.  686.  So  where  a  defendant,  from  the 
beginning,  neglects  his  case  on  very  insufficient  grounds,  whereby  a 
default  is  rendered  against  him,  and  afterwards  employs  counsel  who 
does  not  practise  in  the  court;  he  is  not  entitled  to  any  indulgence  of 
the  court,  and  cannot  claim  any  because  of  the  absence  of  his  counsel. 
Oogdell  V.  Barfleld,  2  Hawks,  332. 

The  principle  of  waiver  by  neglect  is  applied,  in  reference  to  the  time 
at  or  within  which  the  application  for  a  new  trial  shall  be  made.  The 
cases  relating  to  this  point  of  course  depend  upon  the  varying  statutes 
and  course  of  practice  in  the  different  States. 

In  Alabama,  where  the  counsel  for  both  parties  agree  that  an  ex- 
ception, taken  at  the  trial  shall  be  examined  after  the  adjournment  of 
the  court,  and  the  bill  of  exceptions  then  sealed  and  allowed ;  this  is 
not  a  failure  or  refusal  of  the  judge,  within  the  Alabama  act  of  1826, 
so  as  to  warrant  the  Supreme  Court  to  allow  the  exceptions.  Wood  v. 
Brown,  8  Ala.  742.  In  the  same  State,  an  act  which  provides,  that  it 
shall  not  be  lawful  for  judges  "  to  sign  bills  of  exception  after  the  ad- 
journment of  the  court,  unless,  by  counsel's  consent  in  writing,  a  longer 
time,  not  beyond  ten  days,  is  given ;"  is  mandatory  in  its  terms,  and  in- 
tended to  provide  for  an  evil,  which  requires  that  it  should  be  interpreted 
according  to  the  import  of  the  language  employed  ;  consequently  such  a 
consent  must  be  in  writing.  Wood  v.  Brown,  8  Ala.  563.  In  Georgia, 
a  bill  of  exceptions  must  be  drawn  up,  certified,  and  signed,  within  four 
days  after  the  trial.  Truluok  v.  Peeples,  1  Kelly,  1.  And  if  not  thus 
signed,  will  be  dismissed.  Smith  v.  Barn,  2  Kelly,  262.  But  when 
there  is  no  evidence  as  to  the  time,  the  court  will  presume  that  it  was 
signed  within  the  proper  time.  Truluck  v.  Peeples,  1  Kelly,  1.  Where, 
on  motion  for  a  rule  nisi  for  a  new  trial,  the  brief  of  evidence  had  been 
agreed  on  by  counsel,  and  approved  by  the  court,  and  ordered  to  be 
entered  on  the  minutes  of  the  court ;  but,  owing  to  the  sickness  or  fault 
of  the  clerk,  was  not  entered :  on  a  motion  to  dismiss  the  rule  it  was 
held,  that,  as  the  65th  common-law  rule  had  been  substantially  complied 
with,  an  order  for  the  entry  of  the  brief  might  be  taken  nunc  pro  tunc. 
Dunn  V.  Crozier,  17  Geo.  70.  Where  a  party  tenders  a  bill  of  exceptions 
to  the  opinion  of  the  Superior  Court,  within  the  thirty  days  prescribed 
by  law,  it  is  the  duty  of  the  presiding  judge  to  certify  and  sign  it,  if 
true,  though  there  was  no  notice  of  a  purpose  to  except  at  the  time. 
Carey  v.  McDougald,  4  Geo.  609.  In  Massachusetts,  exceptions  to 
instructions  to  the  jury  may  be  first  alleged  after  the  verdict.  Buckland 
V.  Oharlemont,  3  Pick.  173.  Exceptions  must  be  taken  before  the  ad- 
journment of  the  court  below;  but  the  Supreme  Court  will  not  notice  an 
irregularity  in  this  respect,  unless  it  appears  by  the  certificate  of  the  judge 


CH.  VI.J  WAIVEE.  87 

who  allows  the  exceptions.  Whitcomb  v.  Williams,  4  Pick.  288.  In 
general,  a  party  cannot  except  to  an  interlocutory  order,  until  final 
judgment.  Piper  v.  Willard,  6  Pick.  461.  If  he  do  except  before  final 
judgment,  and  still  wish  the  action  tried,  he  must  enter  the  exceptions 
in  the  Supreme  Court,  where  they  will  be  dismissed,  and  the  action  may 
be  brought  forward  on  the  docket  of  the  court  below.  Ely  v.  Ball,  8 
Pick.  352.  It  is  the  duty  of  this  court  so  to  bring  forward  a  case,  and 
proceed  to  judgment,  when  the  Supreme  Court  refuse  to  take  cognizance 
of  exceptions ;  and,  on  certiorari,  it  will  be  presumed  that  the  case  was 
not  brought  forward  without  notice  to  the  party  who  took  the  excep- 
tions. Com.  V.  Moore,  3  Pick.  194.  In  Vermont,  exceptions  to  an  in- 
terlocutory judgment  of  the  Court  of  Common  Pleas  must  be  allowed 
and  filed  when  such  judgment  is  rendered.  Gage  v.  Ladd,  6  Verm.  174. 
Where  a  judgment  is  rendered  by  a  county  court,  under  a  rule  that  such 
judgment  is  to  be  reversed  by  the  Supreme  Court,  in  a  certain  event ; 
such  rule,  though  binding  upon  the  parties,  is  not  necessarily  imperative 
upon  the  court;  and  where  the  case  turns  upon  a  point  not  anticipated 
when  the  rule  was  made,  and  in  the  opinion  of  the  court  requires  the 
further  action  of  a  jury,  it  will  be  remanded  for  a  new  trial.  Poster 
V.  Callamer,  10  Verm.  466.  In  Iowa,  when,  by  agreement,  twenty 
days  were  granted  a  party  to  prepare  a  bill  of  exceptions,  and  within 
that  time  he  presented  the  bill  to  the  judge  for  his  signature,  though 
it  was  not  filed  with  the  clerk  till  five  days  after,  it  was  held  to  be 
sufficient.  Humphrey  v.  Burge,  1  Iowa,  223.  In  New  York,  the  bill 
must  be  presented  to  the  judges  of  the  Court  of  Common  Pleas,  and  must 
be  signed  and  sealed  by  them,  while  sitting  together  as  a  court.  Clark 
V.  Butcher,  19  Johns.  246 ;  Midberry  v.  Collins,  9  Johns,  345.  If,  how- 
ever, a  copy  has  been  served  on  the  opposite  party,  and  produced  in 
court,  and  no  objection  taken  to  the  judges'  signing  it,  except  that  it 
was  not  seasonably  presented ;  they  may  sign  the  bill  separately.  People 
V.  Herkimer,  C.  P.  7  Wend.  536.  If  there  be  an  order  to  stay  proceed- 
ings till  exceptions  are  settled,  the  party  excepting  shall  have  reasonable 
time,  after  attending  before  the  judge  fof  settlement,  to  engross  the  bill, 
and  obtain  the  judge's  signature  ;  and  till  his  signature  is  obtained,  the 
bill  is  not  settled,  and  a  judgment  entered  previously  thereto  will  be  set 
aside  for  irregularity.  Pellatreau  v.  Moore,  9  Wend.  493.  Where  a 
bill  has  been  taken  but  not  entered  on  the  roll  nor  filed,  nor  attached 
to  the  record,  the  court,  even  after  the  lapse  of  several  years,  will  order 
it  to  be  so  filed  and  attached,  to  enable  the  party  to  bring  error.  Man- 
hattan Co.  V.  Osgood,  1  Cow.  65.  A  defendant  in  error  cannot  take 
advantage  of  the  fact  that  a  bill  purports  to  have  been  signed  subsequent 
to  the  trial ;  for  the  court  will  permit  the  bill  to  be  amended.  A  bill 
improperly  allowed  or  wrongly  dated  will  be  set  aside  on  a  special 
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motion.  Dean  v.  Gridley,  10  "Wend.  254.  In  Kentucky,  reasonable 
time  should  be  given  to  prepare  exceptions,  and  for  the  court  to  con- 
sider on  them  :  and  when  a  case  is  tried  at  the  last  hour  of  the  terra, 
time  may  properly  be  given  until  the  next  term.  Gordon  v.  Eyan,  1  J. 
J.  Marsh.  58.  The  court  is  not  bound,  in  all  cases,  to  allow  exceptions 
after  the  trial  is  closed,  to  opinions  given  in  the  course  of  the  trial. 
Halloway  v.  Halloway,  1  Monr.  131.  The  exceptions  should  regularly 
be  made,  while  the  transactions  to  which  they  refer  are  proceeding. 
Hughes  V.  Robinson,  1  Monr.  216.  They  should  be  prepared  and  finished 
before  the  close  of  the  trial.  Hawkins  v.  Lowry,  6  J.  J.  Marsh.  247. 
The  application  for  a  new  trial  must  be  made  at  the  term  the  verdict 
or  decision  is  rendered,  and,  except  for  the  cause  mentioned  in  subdi- 
vision 7  of  ?  369  of  the  civil  code,  shall  be  within  three  days  after  the 
verdict  or  decision  was  rendered,  unless  unavoidably  prevented.  Harris 
V.  Ray,  15  B.  Mon.  628.  In  Tennessee,  though  a  judge  certify  that  the 
facts  set  forth  (in  a  paper  intended  for  a  bill  of  exceptions)  are  true, 
yet,  if  he  state  that  it  was  not  offered  "  while  the  thing  was  transacting," 
and  do  not  put  his  seal  to  it,  it  will  not  be  regarded  as  a  part  of  the 
record,  nor  be  noticed  in  any  way  by  the  court  above.  Powers  v. 
Wright,  Minor,  66.  In  Texas,  in  an  application  for  a  new  trial  after 
the  adjournment  of  the  court,  the  applicant  must  show  that  injustice 
has  been  done  by  the  verdict  and  judgment  at  law,  and  why  he  did  not 
make  his  defence  on  the  trial  of  the  action.  Spencer  v.  Kinnard,  12 
Tex.  180.  To  entitle  a  party  to  a  new  trial  after  the  term,  he  must 
show  sufficient  matter  to  have  entitled  him  to  a  new  trial  if  applied  for 
in  the  term,  and  a  sufficient  legal  excuse  for  not  having  then  made  his 
application.  Cook  v.  Garza,  13  Texas,  431.  It  is  competent  for  the 
District  Court,  in  the  exercise  of  equity  jurisdiction,  to  grant  a  new  trial 
after  the  adjournment  of  the  court  at  which  it  should  have  been  asked. 
Gorman  v.  McParland,  13  Tex.  237.  Where  a  new  trial  was  granted 
on  condition  that  the  plaintiff  pay  costs  on  or  before  the  next  term,  if  the 
defendant  intends  to  insist  upon  the  nullity  of  the  order,  he  must  do  it 
at  the  next  term.  lb.  In  Mississippi,  instructions  which  appear  by  the 
record,  as  made  under  the  practice  of  the  State,  to  have  been  given  or 
refused,  are  open  for  consideration  upon  a  motion  for  a  new  trial,  although 
not  specially  excepted  to  at  the  trial  below.  Mayer  v.  McLure,  36  Miss. 
389.  In  Virginia,  a  party  wishing  to  move  for  a  new  trial  at  law  is  not 
bound  to  do  so  on  the  day  of  the  trial,  but  may  do  it  on  a  subsequent  day 
of  the  term.  Poushee  v.  Lea,  4  Call,  279.  In  Mississippi,  a  bill  of  excep- 
tions to  the  ruling  of  the  court  at  the  trial,  sealed  at  a  term  subsequent 
to  the  trial,  though  the  exceptions  were  taken  at  the  time,  is  incompetent. 
Gray  v.  Thomas,  12  S.  &  M.  111.  Where,  upon  an  application  to  the  Cir- 
cuit Court  for  a  mandamus,  io  compel  a  board  of  police  to  sign  a  bill  of 


CH.  VI.]  WAIVER.  89 

exceptions,  with  the  view  of  taking  up  a  case  by  appeal  to  that  court,  the 
defendants  answered,  that  no  appeal  had  been  prayed  by  the  party  seek- 
ing the  mandamus,  either  at  the  term  when  the  judgment  was  rendered 
from  which  the  appeal  was  sought,  or  the  next  succeeding  one,  and  on 
this  answer  the  plaintiff  moved  for  a  peremptory  mandamus  ;  it  was  held, 
that  this  motion  admitted  the  truth  of  the  answer,  which  showed  that 
the  application  for  an  appeal  was  made  too  late,  the  law  requiring  it  at 
the  judgment  term  or  succeeding  one,  "  and  not  after."  Board  of  Police 
V.  Ray,  12  S.  &  M.  342.  In  Arkansas,  when  the  court  gave  the  plaintiff 
"  until  the  5th  of  July"  to  tender  a  bill  of  exceptions,  and  it  was  pre- 
sented, signed,  sealed,  and  ordered  to  be  made  part  of  the  record,  on  the 
5th  of  July ;  held,  it  was  within  the  time  allowed.     Thorn  v.  Delaney, 

1  Bng.  219.    Where  the  transcript  showed  an  entry  of  the  trial  and 
.judgment  on  the  28th,  and  a  similar  entry  dated  the  30th  of  July,  and 

the  judge  certified,  in  the  bill  of  exceptions,  that  the  trial  was  had  on 
the  30th ;  held,  the  trial  and  judgment  must  be  considered  as  having 
taken  place  on  the  30th,  and  the  entry  of  the  28th  as  being  a  clerical 
error ;  or  the  first  judgment  as  having  been  set  aside,  and  a  new  trial 
granted  on  the  30th.  lb.  Where  an  appeal  is  asked  from  a  decision 
of  a  probate  court,  the  party  has,  during  that  term,  to  present  his  bill  of 
exceptions  for  allowance.  Dillard  v.  Moore,  2  Eng.  166.  In  Illinois,  in 
appeal  cases  where  the  judge  tries  the  facts,  a  bill  is  in  season  after  the 
judgment  is  rendered.  Johnson  v.  Ackless,  1  Breese,  59.  In  Connecti- 
cut, the  court  will  not  reject  a  bill  of  exceptions  to  a  judge's  charge, 
merely  because  it  was  not  filed  till  after  the  verdict ;  no  specific  time 
being  fixed  by  law.  Camp  v.  Tompkins,  9  Conn.  545.  In  Delaware,  a 
new  trial  must  be  demanded,  but  need  not  be  had,  within  fifteen  days 
after  the  judgment.  Deputy  v.  Betts,  4  Starring.  352.  In  the  Supreme 
Court  of  the  United  States,  the  bill  must  appear  on  its  face  to  be  taken 
and  signed  at  the  trial,  though  in  practice  it  may  be  signed  afterwards, 
when  reduced  to  form ;  but  if  it  be  afterwards  signed,  it  must  be  nunc 
pro  tunc  ;  and  if  it  appear  otherwise,  it  is  a  fatal  defect.  Walton  v. 
The  United  States,.  9  Wheat.  651 ;  Law  v.  Merrils,  6  Wend.  268.     See 

2  Sum.  19.  In  England,  where  a  party  has  obtained  a  rule  nisi  for  a 
new  trial,  by  leave  of  the  court,  after  the  expiration  of  the  first  four 
days  of  the  term,  but  without  giving  notice  within  that  period  to  the  oppo- 
site party  of  his  intention  to  move,  and  the  opposite  party  has  signed 
judgment  without  any  notice  of  the  motion;  the  court  will  not  per- 
mit the  rule  to  be  made  absolute,  if  the  objection  is  made  on  showing 
cause.  Whitty  v.  Oarr,  2  Eng.  Law  and  Bq.  167.  See  Mossop  ■;;.  Great 
Northern  Railway  Co.,  32  Bng.  Law  and  Bq.  380.  A  rule  for  a  new 
trial  having,  by  mistake  of  counsel,  been  moved  in  the  Queen's  Bench 
instead  of  the  proper  court,  the  court  permitted  the  motion  to  be  re- 
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newed  here  after  the  expiration  of  the  four  days.  Johnson  v.  "Warwicls, 
34  Eng.  Law  and  Bq.  413.  A  cause  was  tried  before  LoTd  Truro,  when 
chief  justice  of  this  court,  and  a  bill  of  exceptions  tendered,  and  the  draft 
thereof  submitted  to  his  lordship  ;  but,  in  consequence  of  his  elevation  to 
the  woolsack,  and  subsequent  illness,  all  hope  of  getting  it  settled  and 
sealed  being  at  an  end,  the  court  directed  a  new  trial.  Benett  v. 
Peninsular,  &c.  Steamboat  Co.,  32  Eng.  Law  and  Bq.  318. 
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CHAPTER  VII. 

NEW  TRIAL  IN  CRIMINAL  CASES. 


1.  General  rule. 

5.  Bill  of  exceptions. 

6.  Whether  there  can  be  a  new 


trial  after  acquittal ;   constitutional 
provisions. 

9.  Or  even  after  conviction. 
10.  Miscellaneous. 


§  1.  In  this  country,  new  trials  may  be  granted  in  crimi- 
nal cases,  after  conviction,  for  substantially  the  same  causes 
as  in  civil  actions;  in  general,  as  is  said,  on  the  ground  that 
the  verdict  is  contrary  to  law  and  evidence."  The  distinction 
between  the  practice  in  the  United  States  and  that  prevail- 
ing in  England  on  this  subject  is  thus  stated  in  a  leading 
case  in  Massachusetts.  Subsequent  statutes  have  doubtless 
changed  the  law  in  both  countries.  "  In  Englanc?,  the  utmost 
caution  is  used  on  capital  trials  in  favor  of  life ;  and  if  an 
irregularity  materially  affecting  the  trial  occurs  to  the  injury 
of  the  accused,  the  court  usually  represents  such  matter  to 
the  crown  ;  and  a  pardon  is  generally  granted.  But  it  is  a 
right  of  every  subject  of  that  country,  and  of  every  citizen 
of  this,  to  have  a  fair  and  legal  trial  before  his  peers,  the 
jury ;  and  it  is  hardly  consistent  with  that  right,  that  it 
should  be  left  to  the  will  or  discretion  of  the  judge,  whether 
a  representation  of  an  actual  irregularity  shall  be  made  to 
the  pardoning  power;  or  to  the  discretion  of  the  latter, 
whether  that  power  shall  be  exercised  in  favor  of  a  person 
unlawfully  convicted."^ 

§  2.  Motions  for  new  trials  are  said  to  be  governed  by 

'  The  State  v.  Sims;  Dudley,  Geo.  ley,  Geo.  27  ;    Dilby  v.   The   State, 

213  ;  Grayson  v.  Com.,  6  Gratt.  712  ;  Riley,  302. 

The  State  v.  Prescott,  7  N.  H.  287.  ^  Per  Parker, C.  J.,  Com.!;.  Green, 

See   Wattingham   v.    The    State,  5  17  Mass.  534. 
Sneed,  64 ;  The  State  v.  Simons,  Dud- 
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the  same  rules  in  criminal  as  in  civil  cases ;'  and,  in  the  vari- 
ous chapters  of  the  present  work,  it  may  be  seen  that  both 
classes  are  for  the  most  part  indiscriminately  cited.  But  it 
is  also  held,  that,  in  criminal  cases,  the  court  above  will 
award  new  trials,  whenever,  in  its  judgment,  the  verdict  is 
not  warranted  by  proof;  that  the  rule  in  civil  cases  does  not 
apply.'*  And  that  a  new  trial  will  be  awarded  to  a  defendant 
ill  a  criminal  case,  though  it  may  appear  to  the  court  that 
the  verdict  was  correct.^  Though  not  merely  because  the 
jury  may  be  supposed  to  have  mistaken  the  laws,  or  may 
have  judged  mistakenly  of  the  weight  of  the  evidence.'' 

§  3.  A  new  trial  may  be  granted  in  case  of  conviction 
upon  insufficient  evidence,*  or  without  any  evidence."  But, 
in  criminal  as  well  as  civil  cases,  a  verdict  will  always  have 
great  weight  with  the  court;  and  a  new  trial  will  not  of 
course  be  granted  because  the  court  are  not  satisfied  be- 
yond a  reasonable  doubt,  from  the  evidence  in  the  record,  of 
the  guilt  of  the  defendant.' 

§  4.  A  new  trial  may  be  had,  in  a  criminal  case,  at  the 
same  term,  where  the  first  jury,  having  been  unable  to  agree, 
were  discharged  by  the  court.^ 

§  5.  It  is  held  in  New  York,  that  bills  of  exceptions,  in 
criminal  cases,  were  unknown  to  the  common  law.  The 
right  to  a  bill  of  exceptions  in  such  a  case  is  given  by 
statute.  Its  office  is,  to  bring  up  for  review  questions  of  law 
made  and  decided  on  the  trial.  But  the  statute,  which  gives 
the  right,  limits  it  to  exceptions  taken  on  the  trial  of  the 


'  Grayson  o.  Com.,  6  Gratt.  712.  ^  The   State  v.    Spenlove,   Eiley, 

^  Dains  a.  The  State,  2  Humph.  269. 

439.  '  Kirby  v.  The  State,  3  Humph. 

3  Peck  V.  The  State,  2  Humph.  289.     Ace.  The  State  c;.  Prescott,  7 

78.  N.  H.  287  ;  Stevens  v.  The  State,  3 

'  Wiokeraham  u.  The  People,  1  Pike,  66. 

Scam.  130.  »  The  State  v.  Updike,  4  Harring. 

5  Ball's  Case,  8  Leigh,  726 ;  Red-  581. 

ford  V.  The  State,  5  Humph.  552.  ^  Wynhamer  ^.  People,  20  Barb. 

567. 
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§  6.  It  is  the  general  rule,  that  the  right  to  f51e  exceptions, 
in  a  criminal  case,  is  confined  to  the  defendant}  And  that 
a  new  trial  will  not  be  granted  after  an  acquittal.^  Thus, 
a  defendant  having  been  acquitted  under  an  instruction  from 
the  court,  the  court  above  will  not  set  aside  the  verdict 
because  the  instruction  was  erroneous.^  So,  where  a  defen- 
dant has  been  regularly  tried,  acquitted,  and  discharged,  the 
Supreme  Court  will  not  adjudicate  points,  raised  by  a  bill  of 
exceptions,  and  brought  up,  by  a  writ  of  error,  on  the  part 
of  the  State.''  So,  upon  an  indictment  for  a  nuisance,  the 
prosecuting  officer  moved  for  a  new  trial,  after  acquittal,  on 
the  ground  that  the  verdict  was  against  law  and  evidence. 
But  the  court  held,  although  the  case  was  one  of  mere  mis- 
demeanor, "  in  which  neither  the  life  nor  body  can  be  called 
in  question,"  yet  "  the  same  rule  holds  good  in  all  cases  upon 
penal  statutes,  and  upon  indictments  and  informations  for 
misdemeanors,  as  well  as  felonies,"  and  a  new  trial  was 
refused.' 

§  6  a.  It  is  said,  in  a  late  case,  "We  believe  it  is  under- 
stood, that  in  England,  though  there  may  have  been  a  few 
doubtful  cases  to  the  contrary,  a  bill  of  exceptions  cannot 
be  taken  in  a  criminal  case,  even  by  the  party  accused  and 
brought  to  trial;  but  we  are  not  aware  that  the  right  has 
ever  been  claimed  by  the  crown,  to  file  a  bill  of  exceptions, 
■with  a  view  of  bringing  a  writ  of  error,  in  case  of  a  judg- 
ment of  acquittal.  We  believe  that  a  bill  of  exceptions,  in 
favor  of  the  accused  in  this  commonwealth,  is  of  compara- 
tively recent  origin,  and  given  by  statute."" 

§  7.  In  a  recent  English  case  the  judges  were  much  divided 

'  The    CommoDwealtli    v.    Cum-  '  State  v.  Baker,  19  Mis.  683. 

mings,  3  Cush.  212.  ■■  State  v.  Hand,  1  Eng.  169  ;  State 

2  The  State  u.  Taylor,  1  Hawks,  v.  Denton,  1  Eng.  259. 

462;  The  State  v.  Martin,  3  Hawks,  °  State  v.   Wright,  3  Brev.    421. 

381  ;  The  State  v.  Hanoiise,  1  Spen-  Ace.  Leemann  o.  Day,  Str.  899 ;  2 

cer,  115  ;    The   State   v.  Wright,  3  Str.  1238  ;  The  King  v.  Bear,  Salk. 

Brevard,  421 ;  The  State  v.  Riley,  2  646  ;  1  Show.  336. 

Brevard,  444;  State   v.    Brown,  16  '  Per  Shaw,  C.  J.,  Com.  v.  Cum- 

Conn.54.    SeeCom.  w.  Roby,  12Piok.  mings,  3  Cusb.  215-6. 
496. 
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iu  opinion  upon  the  point,  whether,  in  an  indictment  involv- 
ing a  civil  right  which  may  be  bound  by  the  verdict,  a  new 
trial  may  be  granted  after  a  verdict  for  the  defendant.  A 
majority  of  the  judges  were  of  opinion,  that,  where  an  indict- 
ment charged  the  defendant  with  erecting  an  obstruction  to 
the  navigation  of  the  Menai  Straits,  and  the  right  to  an  oyster 
fishery  was  in  question,  the  court  ought  not  to  grant  a  new 
trial,  after  verdict  for  the  defendant.^ 

§  7  a.  Two  early  English  cases  seem  to  furnish  a  deep 
and  strong  foundation  for  the  above  stated  (§  ti)  and  now 
well-established  rule  of  American  law.  In  the  ancient 
case  of  the  King  v.  Fenwick,  1  Sid.  153,  the  defendants 
were  indicted  for  perjury,  and  acquitted.  A  new  trial  was 
moved  for,  upon  the  ground  that  their  acquittal  had  been 
procured  by  unlawful  practices  of  Sir  John  Jackson,  in 
whose  behalf  they  had  committed  the  alleged  perjury.  The 
point  appears  to  have  been  much  discussed,  but  the  court 
arrived  at  the  conclusion,  that,  although  it  was  a  case  au- 
thorizing the  imposition  of  a  heavy  fine  upon  Sir  John 
Jackson,  yet  there  was  no  precedent  for  a  new  trial,  but  the 
record  of  acquittal,  which,  contrary  to  the  practice  in  mere 
civil  cases,  was  before  the  court,  precluded  such  an  interpo- 
sition. So  (in  the  words  of  the  Report),  in  case  of  an  infor- 
mation for  an  assault  and  riot — and  a  verdict  for  the  defend- 
ants. Tremain  Sergeant  moved  for  a  new  trial  upon  affidavits 
of  the  fact,  and  that  the  judges'  directions  were  to  find  the 
assault:  which  I  opposed  because  in  a  criminal  proceeding, 
and  no  corruption  or  practice  showed.  And  a  new  trial  was 
denied,  for  that  the  court  said  there  could  be  no  precedent 
shown  for  it  in  case  of  acquittal.^ 

§  8.  The  result  of  the  cases  is  thus  stated  by  an  approved 
writer  upon  criminal  law.  "After  an  acquittal  of  the  defen- 
dant, on  an  indictment  for  either  felony  or  misdemeanor, 

'  Eegina  v.  Russell,  26  Eng.  Law  *  The  King  v.  Davis,  1  Shower, 
and  Eq.  230.  336. 
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there  can  in  general  be  no  new  trial,  though  the  result  be 
produced  by  error  of  law  or  misconception  of  fact.  But  in 
England  in  cases  of  misdemeanor,  and  in  this  country  in  all 
cases  where  the  verdict  has  been  obtained  by  fraud  of  the 
defendant,  or  in  consequence  of  irregularity  in  his  proceed- 
ings, as  by  keeping  back  witnesses  for  the  prosecution,  or 
neglecting  to  give  due  notice  of  trial,  and  in  cases  where  the 
object  of  the  proceeding  substantially  is  to  try  a  right,  and 
the  verdict  would  bind  the  right,  as  in  cases  of  indictments 
for  non-repair  of  a  highway  or  a  bridge,  a  new  trial  may 
be  had  after  verdict  for  the  defendant,  if  evidence  have  been 
improperly  received,  or  there  have  been  misdirection  or  a 
verdict  contrary  to  the  evidence. — The  test  seems  to  be  this: 
Where  only  a  fine  can  be  imposed,  there  can  be  a  new  trial 
after  an  acquittal.  Where  the  punishment  involves  im- 
prisonment or  other  personal  discipline,  the  acquittal  is 
final."'(a) 

§  9.  It  has  been  sometimes  questioned,  whether  .the  defen- 
dant in  a  criminal  case  could,  even  on  his  own  motion,  and 
after  conviction,  be  tried  a  second  time ;  whether  the  com- 
mon lawdoctrine  and  the  constitutional  provisions  on  this  sub- 
ject could  be  effectually  waived,  even  by  his  deliberate  consent 
and  formal  action.  In  what  may  be  regarded  as  the  leading 
case  upon  this  point,  a  capital  case  of  robbery  upon  the  high 
seas,  the  clause  in  the  Constitution  of  the  United  States — 
"  nor  shall  any  person  be  subject,  for  the  same  offence,  to  be 
twice  put  in  jeopardy  of  life  or  limb,"  was  held  to  preclude 
a  new  trial  on  motion  of  the  prisoner  after  conviction.  In 
his  elaborate  opinion.  Judge  Story  says:  "It  is  nowhere  laid 
down  as  a  part  of  the  maxim,  that  if  he  is  acquitted  he  shall 

1  2  Whart.  Cr.  L.  3054. 

(a)  In  case  of  the  Queen  v.  Chorley,  12  Ad.  &  Ell.  N.  S.  513,  a  new 
trial  was  ordered  for  misdirection,  after  verdict  for  the  defendants  on  an 
indictment.  The  general  point  was  not  alluded  to.  Ace.  The  Queen 
V.  Leigh,  10  Ad.  &  BU.  398. 


96  THE  LAW  OF  NEW  TRIALS.  [CH.  VII. 

not  be  tried  again ;  but  if  he  is  convicted  he  may  be  allowed 
a  new  trial.  And  if  the  court  are  to  assume  the  power  in  favor 
of  the  prisoner,  why  may  it  not  equally  assume  it  when  it  will 
prevent  (effect)  a  manifest  fraud,  to  suffer  his  acquittal  to  re- 
main. Oases  may  easily  be  put  where  an  acquittal  may  have 
been  produced  by  gross  bribery  of  the  witnesses  by  false  testi- 
mony fraudulently  procured  by  the  prisoner,  by  spiriting 
witnesses  away,  and  even  by  means  still  more  offensive  and 
revolting  to  public  justice. — Cases  of  conviction  may  readily 
be  conceived,  in  which  a  new  trial  may  be  injurious  to  the 
prisoner.  Suppose  a  man  indicted  for  murder  and  convicted 
of  manslaughter;  can  a  new  trial  be  granted  at  all,  unless  by 
putting  him  twice  in  jeopardy  of  his  life.  Many  other  cases  of 
a  like  nature  may  be  easily  put  where  the  offence  in  an  aggra- 
vated form  is  a  capital  felony,  and  without  such  aggravations 
not.  I  am,  upon  the  most  mature  deliberation,  of  opinion 
that  this  court  does  not  possess  the  power  to  grant  a  new 
trial  in  a  case  of  a  good  indictment,  after  a  trial  by  a  regu- 
lar and  competent  jury,  whether  there  be  a  verdict  of  ac- 
quittal or  conviction.  My  judgment  is  that  the  words  in 
the  Constitution  '  nor  shall  any  person  for  the  same  offence 
be  twice  put  in  jeopardy  of  life  or  limb,'  mean  that  no  person 
shall  be  tried  a  second  time  for  the  same  offence  where  a 
verdict  has  already  been  given.  The  party  tried  is,  in  a 
legal  as  well  as  common  sense,  in  jeopardy  of  his  life  when 
a  lawful  jury  have  once  had  charge  of  his  offence  as  a  capital 
offence  upon  a  good  indictment,  and  have  delivered  them- 
selves of  the  charge  by  a  verdict.  This,  too,  is  the  clear, 
determined,  and  well-settled  doctrine  of  the  common  law, 
acting  upon  the  same  principle  as  a  fundamental  rule  of 
criminal  jurisprudence.  I  deem  it  a  privilege  of  inestimable 
value  to  the  citizen,  and  that  it  was  introduced  into  the  Con- 
stitution upon  the  soundest  principles  of  prudence  and  jus- 
tice. But  if  it  were  otherwise,  it  is  my  duty  to  administer 
the  Constitution  as  it  stands,  and  not  to  incorporate  new  pro- 
visions into  it.  If  this  clause  does  not  prohibit  a  new  trial 
where  there  has  already  been  a  regular  trial  and  verdict, 
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then  it  is  wholly  immaterial  whether  the  verdict  is  of  ac- 
quittal or  of  conviction ;  and  the  same  party  may,  in  the 
discretion  of  the  court,  be  put  upon  his  trial  ten,  nay  twenty, 
times,  if  the  court  should  think  fit."'(a) 

§  10.  A.  was  indicted  for  murder,  and  was  arraigned  on 
Thursday.  Friday  was  assigned  for  his  trial.  He  insisted 
on  a  continuance,  as  he  had  a  right  to  a  copy  of  the  indict- 
ment three  days  before  trial.  He  was  tried  on  Friday  and 
convicted.  Held,  that  what  A.  said  amounted  to  a  demand 
for  a  copy  of  the  indictment,  and  a  new  trial  was  granted.^ 

§  11.  B.  was  indicted  jointly  with  A.  for  murder.  He  was 
arraigned  on  Thursday,  and  his  trial  assigned  for  Friday. 
Without  asking  for  a  continuance,  he  moved  for  a  bench 
warrant  for  witnesses.  On  Friday,  he  insisted  on  a  continu- 
ance, for  the  reason  that  he  was  entitled  to  a  copy  of  the  in- 
dictment. A  continuance  was  refused,  and  he  was  tried  and 
convicted.  On  appeal,  the  court  ordered  ex  gratia,  that  he 
should  have  a  new  trial.^ 

§  12.  Where  a  female  is  convicted  of  a  penitentiary  offence, 
her  pregnancy  is  no  cause  for  a  new  trial." 

§  12  a.  In  England,  where  a  defendant  has  been  found 
guilty  of  an  offence  which  does  not  subject  him  to  corporal 

>  Per  story,  J.,  U.  S.  v.  Gibert,  2  '  lb. 

Sumn.  19.  *   Holeman  v.  The  State,  8  Eng. 

2  State  V.  Winningbam,  10  Rich.  105. 
Law  (S.  C),  257. 

[a)  This  is  termed  by  Mr.  Wharton  (2  Crim.  L.  2  3075),  "  an  argument 
of  singular  learning,  ability,  and  boldness ;"  but,  says  the  same  author, 
(lb.  ?  3078),  "it  cannot  be  held  to  have  shaken  the  practice  of  the 
country." 

After  a  verdict  of  guilty  of  manslaughter,  and  a  reversal  of  the  judg- 
ment, the  prisoner  is  not  protected  from  a  second  trial  by  the  provision 
in  the  bill  of  rights,  that  "the  accused  shall  not  be  twice  put  in  jeopardy 
for  the  same  offence."    Sutcliffe  v.  The  State,  18  Ohio,  469. 
7 
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punishment,  it  is  not  necessary  that  he  should  be  present 
in  court  in  order  to  move  for  a  new  trial.^  Otherwise, 
where  a  defendant  has  been  found  guilty  of  perjury,  and  sen- 
tenced to  transportation,  but  is  not  in  custody  under  the 
sentence.^  But,  it  seems,  where  several  defendants  have  been 
convicted,  it  is  not  necessary  that  all  should  be  in  court  in 
order  to  move  for  a  new  trial  in  behalf  of  one  or  more  of 
them.^  In  Arkansas  and  Tennessee,  in  all  cases  of  treason 
and  felony,  unless  the  defendant  be  present  when  the  verdict 
is  rendered,  the  verdict  cannot  stand.* 

'  Regina  v.  Parkinson,  6  Eng.  Law        "  lb. 
&  Eq.  352.  ••  Clark  a.  The   State,  4  Humph. 

2  Regina  v.  Caudwell,  6  Eng.  Law  254;  Cole  v.  The  State,  5  Eng.  318. 
&  Eq.  352. 
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CHAPTER  VIII. 


GROUNDS   OF  NEW  TRIAL— GROUNDS   RELATING  TO   THE  JURY; 

VERDICT. 


1.  General  grounds— irregularity 
and  injustice. 

10.  General  and  special  verdicts. 


19.  Form  of  verdict — uncertainty, 
generality,  inconsistency,  &c. 

30.  Amendment  of  verdict ;  send- 
ing back  of  jury,  remittitur. 


§  1.  Before  proceeding  to  consider  in  detail  the  grounds 
upon  which  a  new  trial  may  be  granted,  it  may  be  stated  as 
a  general  proposition,  that  a  motion  for  a  new  trial,  based 
upon  facts,  is  addressed  to  the  sound  discretion  of  the  court, 
but  should  always  be  allowed,  if  the  verdict  is  contrary  to 
law,  or  works  manifest  injustice  to  the  party  applying.' 
When  the  jury  have  misunderstood  or  disregarded  the  evi- 
dence or  instructions,  or  neglected  properly  to  consider  the 
facts,  or  overlooked  prominent  and  essential  points  in  them, 
and  have  failed  to  do  substantial  justice,  the  verdict  must  be 
set  aside,  and  a  new  trial  granted.^(a) 


Cook  V.  U.  S.,  1  Iowa,  56. 


Higgins  V.  Lee,  16  111.  495. 


(a)  See  chapters  1,  3.  InConuecticnt,Simotionin  arrest  of  Judgment 
was  sustained,  for  improper  conduct  of  a  juror.  29  Conn.  100.  The  rule 
stated  in  the  text  is  not  inconsistent  with  the  other  proposition,  equally 
well  established,  that  all  questions  of  fact  are  for  the  Jury.  Schilling  v. 
Durst,  42  Penn.  126  ;  Garrett  v.  Gonter,  42  Penn.  143.  As  to  finding  the 
facts,  when  the  trial  is  bj/  the  court,  see  Kurlbaum  v.  Eoepke,  27  Mis. 
161 ;  Brosius  v.  M'Gaugh,  lb.  230  ;  Chick  v.  Parker,  lb.  418.  In  New 
Hampshire,  under  Eev.  Sts.  c.  192,  ?  2,  the  Supreme  Court  is  authorized 
to  grant  a  new  trial  or  review  in  any  case  where  the  party  has  not  en- 
joyed that  right,  when  it  shall  appear  that  justice  has  not  been  done, 
through  any  accident,  mistake,  or  misfortune,  and  that  a  further  hearing 
would  be  just  and  equitable.     It  is  clearly  the  misfortune  of  the  de- 
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§  2.  Oq  the  other  hand,  the  general  proposition  is  laid 
down,  that  a  verdict  (as  in  case  of  a  verdict  impeaching  the 
report  of  Commissioners  in  a  case  of  flowage)  will  not  be 
set  aside,  unless  it  appears  that  the  jury  were  under  impro- 
per influence,  guided  by  prejudice,  or  affected  by  some  bias 
unwarranted  by  the  evidence,  or  that  they,  in  some  impor- 
tant particular,  misconceived  the  facts.^ 

§  3.  More  especially  if  the  jury,  in  a  civil  case,  disregard 
the  instructions,  a  new  trial  should  be  granted  by  the  court 
below,  or,  on  refusal,  by  the  court  above.^ 

§  4.  The  cases  illustrative  of  the  general  proposition  above 
stated  (§  1)  are  numerous,  and  of  course  of  a  miscellaneous 
character.  Thus  a  new  trial  was  granted,  where,  in  an  action 
for  libel  upon  an  officer,  the  judge  instructed  the  jury  that 
the  publication  was  libellous;  and  being  told,  upon  inquiry, 
that  a  verdict  for  a  shilling  would  carry  costs,  they  found  for 
the  defendant.'  So  where  the  judge,  in  summing  up  in  favor 
of  one  party,  was  stopped  by  the  jury,  who  declared  them- 
selves satisfled,  but  found  immediately  for  the  other.*  So 
where,  in  an  action  for  libel,  the  justification  was  fully  proved, 
but  the  jury,  contrary  to  the  judge's  direction,  found  for  the 
plaintiff,  though  for  small  damages.*  So  it  is  regarded  as 
special  ground  for  setting  aside  a  verdict  against  evidence, 
if  the  judge  reports  that  the  verdict  was  rendered  through 
prejudice,  and  against  his  direction.' 

'  Bryant  v.   Glidden,  39    Maine,  "  Gainsford  v.  Blatchford,  6  Price, 

458.  36. 

2  Hayward  v,   Ormsbee,   7   Wis.  *  Freeman  v.  Price,  1  Y.  and  J. 
111.  402. 

3  Levi  V.  Milne,  2  Bing.  195  ;  12  «  State  v.  Caleb  Jones,  2  Bay,  520. 
Moore,  418. 


fendant  to  Lave  a  judgment  rendered  against  him  in  his  absence,  and 
without  actual  notice,  for  a  larger  sum  than  appears  to  have  been  justly 
due,  and  in  such  case  a  new  trial  will  be  granted.  Chase  v.  Brown,  32 
N.  H.  130. 
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§  5.  Other  examples  are  the  following:  A  witness  for  the 
defendant  denied  having  conversed  with  the  plaintiff's  attor- 
ney ;  who,  however,  testified  to  such  conversation,  and  the 
former  witness  was  committed  for  perjury.  The  next  day, 
the  attorney  informed  the  judge  that  he  had  mistaken  the 
person  of  the  witness;  who  was  accordingly  discharged,  and 
a  new  trial  granted,  and  the  attorney  ordered  to  pay  the 
costs.'  It  is  ground  for  new  trial,  that  the  plaintiff's  attor- 
ney failed  to  produce  a  paper,  which  after  suit  commenced 
he  had  admitted  to  the  defendant  was  in  his  hands,  but 
which  he  had  since  parted  with.^  Or  that  a  party  produced 
an  interested  witness,  the  interest  being  known  to  him,  but 
not  to  the  other  party,  and  the  case  being  nicely  balanced.^ 
In  a  penal  action,  upon  the  statute  to  prevent  the  slave-trade, 
a  verdict  for  the  defendant  was  set  aside,  on  the  ground  that 
he  had  offered  in  evidence  false  depositions  and  documents; 
the  court  remarking,  that  even  in  a  criminal  prosecution  a 
verdict  obtained  by  forgery  and  perjury  would  be  set  aside." 
(See  p.  2  and  chap.  7.)  The  plaintiff'  had  sold  goods  to  the 
defendant,  and  taken  in  payment  the  note  of  a  third  person, 
indorsed  by  the  defendant,  but  gave  time  to  the  maker  of 
the  note,  and  the  latter  failed.  The  plaintiff  then  brings  an 
action,  declaring  upon  the  note  and  for  goods  sold.  The  de- 
fendant of  course  could  not  produce  the  note,  and,  it  being 
understood  that  the  real  claim  was  against  him  as  indorser, 
gave  the  plaintiff' no  notice  to  produce  it;  but  the  plaintiff  at 
the  trial  relied  upon  the  other  count  and  recovered.  Held, 
the  verdict  was  founded  upon  an  unfair  advantage,  contrary 
to  justice  and  good  conscience,  and  should  be  set  aside  with- 
out costs;  thecourtdeclaring,  at  the  same  time,  that  in  another 
similar  case  they  would  require  the  plaintiff  to  pay  costs.' 
(The  case  is  somewhat  peculiar,  in  that  Lord  Mansfield,  before 
whom  it  was  tried,  warned  the  plaintiff' that  the  verdict  would 
not  stand,  but  he  still  refused  to  produce  the  note,  and  the 

'  Trubody  v.  Brain,  9  Price,  76.  *  Hylliard  v.  Nickels,  2  Root,  176. 

2  Jackson  v.  Warford,  7  Wend.  62.        '  Anderson  v.  George,  1  Burr.  352. 

3  Niles  V.  Braekett,  15  Mass.  378. 
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verdict  was  in  his  favor.)  Other  examples  are  the  following: 
In  an  action  for  freight  and  demurrage,  the  verdict  was,  "We 
find  for  the  plaintiff,  and  are  of  opinion  that  the  plaintiff  has 
already  received  out  of  property  of  the  defendant  payment 
in  full,"  &c.'  Yerdict  in  debt,  specifying  no  sum.  The  de- 
fect cannot  be  supplied  by  a  writ  of  inquiry.'  In  debt  on 
bond  with  penalty  and  damages  assessed,  if  the  verdict  finds 
that  the  defendant  owes  the  debt  and  one  shilling  damages. 
The  real  damages  should  be  assessed.'  Where,  in  an  action 
for  loss  of  service  of  an  apprentice  during  the  whole  residue 
of  his  term,  the  jury  found  a  verdict  for  the  plaintiff,  not 
specifying  for  what  time."  So  it  is  ground  for  new  trial, 
where  the  jury,  in  a  special  verdict,  find  the  evidence  and  not 
facts.'(a) 

§  6.  So  a  new  trial  was  granted  in  the  following  case. 
While  the  plaintiff's  counsel  was  drawing  a  special  verdict, 
the  defendant's  witness  came  in,  and  his  counsel  moved  to 
appear  and  try  the  case;  but  the  motion  was  overruled.  A 
special  verdict  was  then  drawn  and  found,  that  the  defendant 
"  does  not  appear,  nor  offer  any  evidence,''  &c.° 

§  7.  In  an  action  for  false  imprisonment  for  two  or  three 
hours,  the  jury  gave  a  verdict  for  £2,000  damages.  In 
ordering  a  new  trial  for  excessive  damages.  Holt,  C.  J.,  re- 
marked: "The  jury  were  very  shy  of  giving  a  reason — but 
I  did  rectify  that  mistake,  for  the  jury  are  to  try  causes  with 

'  1  S.  &  R.  367.  rested.     See  Morioe  r.  Prince,  Cro. 

2  Miller  v.  Hower,  2  Eawle,  53.  Car.  520.     A  case  of  writ  of  error, 

3  Drodge  v.  Brand,  2  Wil.  377.  for  uncertainty  of  verdict. 

'  Hambleton   v.    Veere,  2   Saun.        '  Cherry  v.  Slade,  3  Murph.  82. 
171.    In  this  case  judgment  was  ar-        "  Mirwan  v.  lugersol,  3  Cow.  367. 

{a)  A  verdict  subject  to  the  opinion  of  the  court  must  present  only 
questions  of  law.  Whitaker  v.  Merrill,  28  Barb.  526.  In  case  of  a 
special  verdict,  it  is  held  error  to  re-submit  the  case,  with  instructions 
for  a  general  verdict.  Spalding  v.  Mayhall,  27  Mis.  397.  See  Cleve- 
land V.  Terry,  8  Ohio  N.  S.  570. 
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the  assistance  of  the  judge,  and  ought  to  give  reasons  when 
required,  that,  if  they  go  upon  any  mistake,  they  may  be 
set  right.'" 

§  8.  So  a  new  trial  will  be  granted,  where  the  jury  find  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
as  to  the  operation  of  the  law  upon  certain  written  and  oral 
evidence,  without  finding  what  facts  were  proved  by  such 
evidence.'  So  where,  in  an  action  depending  upon  a  will, 
the  jury  were  instructed  to  find  whether  the  will  had  been 
altered,  and  by  whom ;  and  they  found  that  "  the  will  had 
been  altered  by  some  interested  person.'" 

§  9.  But  it  seems  a  new  trial  will  not  be  granted,  where 
in  ejectment  the  jury  find  for  the  plaintiff,  and  also  that  he 
pay  the  defendant  a  just  compensation  for  improvements; 
although  the  latter  finding  is  void  for  uncertainty.*  So  a 
verdict  in  detinue  in  these  words:  ""We  find  all  the  issues  for 
the  plaintiff,  and  that  the  slaves  named  in  the  proceedings" 
(specifying  them  by  name)  "are  the  property  of  the  plaintiff, 
and  that  the  said'  slaves  are  in  value  worth  as  follows,"  &c. ;  , 
"  and  as  the  plaintiff  releases  all  damages  for  hire,  we  assess 
the  value  of  said  slaves,  to  wit,  $3,450,  as  damages  for  the 
plaintiff,  to  be  discharged  upon  delivery  of  said  slaves  by 
the  defendant  to  him;"  is  substantially  correct  and  proper  in 
form.  And  a  judgment,  that  the  plaintiff  recover  the  slaves, 
and,  on  failure  to  deliver  on  demand,  the  said  sum  of  $3,450, 
his  damages  so  assessed,  though  not  in  the  proper  form,  will 
be  corrected  on  error  and  affirmed.'  So  the  disclosure  of 
the  verdict  in  a  criminal  case,  by  the  jury,  by  direction  of 
the  court,  before  the  verdict  is  actually  taken  in  court,  is  no 
ground  for  a  new  trial.* 

§  10.   Unless  otherwise  directed  by  the  court,  the  jury 

>  Ash  r.  Ash,  Comb.  357.  "  Allen  v.  Flock,  2  Peiin.  (P.  & 

2  Blanks  v.  Koushee,  4  Munf.  61.     W.)  159. 

s  Malin  v.  Malin,  15  John.  293.  '  Rambo  v.  Wyatt,  32  Ala.  383. 

'  The  State  v.  Bryant,  21  Vt.  479. 
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may  render  either  a  general  or  special  verdict ;  but,  upon 
the  request  of  either  party,  it  is  held  that  the  court  must 
direct  a  special  verdict  upon  all  or  any  of  the  issues;  and,  if 
requested  by  either  party,  the  court  must  direct  the  jury,  if 
they  render  a  general  verdict,  to  find  specially  upon  particu- 
lar questions  of  fact.'  So  the  court  may  order  the  jury  to 
return  with  a  general  verdict  answers  to  specific  questions, 
though  one  or  both  of  the  parties  object.'  And  where  a  case 
turned  upon  the  legality  of  an  election,  which  the  judge  con- 
sidered to  be  valid,  and  so  instructed  the  jury,  ordering  them 
to  find  a  special  verdict ;  but  they  returned  a  general  verdict, 
annulling  the  election:  a  new  trial  was  ordered.^ 

§  11.  It  is  sometimes  held,  however,  that,  a  jury  may 
refuse  to  find  any  other  than  a  general  verdict.* 

§  12.  What  is  not  found  by  a  special  verdict  will  be  taken 
not  to  exist.'  It  should  find  every  fact  essential  to  the 
plaintiff's  right  of  recovery,  and  cannot  be  aided  by  intend- 
ment or  a  reference  to  extrinsic  facts.  If  the  facts  found 
show  that  there  were  others,  touching  which  there  was  evi- 
dence, the  truth  of  which  is  not  negatived  by  the  finding, 
the  court,  without  rendering  a  verdict,  should  award  a  venire 
de  novo.^  The  distinction,  however,  is  made,  that,  if  a  special 
verdict  is  uncertain,  so  that  the  court  cannot  say  for  which 
party  judgment  ought  to  be  given,  there  ought  to  be  a  venire 
de  novo  ;  but  if  the  verdict  is  not  uncertain,  but  the  plaintiff's 
case,  as  thereby  shown,  is  a  defective  case  or  a  defective,  title, 
judgment  should  be  given  for  the  defendant.'    And  where 

•  Michigan,  &o.  v.  Bivens,  13  Ind.  '  Fuller  v.  The  Kennebec,  &c.,  31 

263  ;  Ruffing  v.  Tillon,  12  Ind.  259.  Maine,  325. 

See  Sharp  v.  Baker,  22  Texas,  306 ;  ^  Thayer  v.  United,  &c.,  20  Penn. 

Thompson    c>.    Farr,    1    Speers,   93  ;  60.     See  Com.  v.  Call,  21  Piclt.  509  ; 

Com.  V.  Fisohhlatt,  4  Met.  354.  Whitesides  v.  Kussell,  8  W.  &  S.  44  ; 

2  Barstow  v.  Sprague,  40   N.  H.  State  v.  Wallace,  3  Ired.  195. 

27.  '  Sewall  v.  Glidden,  1  Ala.  52. 

'  King  V.  Poole,  Rep.  temp.  Hardw.  '  Brown  o.  Ferguson,  4  Leigh,  37. 

23.  See  Dyer  i;.  Greene,  10  Shep.  464. 
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a  jury,  in  a  criminal  case,  find  and  tender  a  special  verdict, 
which  is  received  by  the  court,  and  the  jury  are  discharged, 
the  court  must  proceed  upon  the  verdict.^  So  it  is  no  ob- 
jection to  a  special  verdict,  that  it  was  drawn  up  by  counsel, 
in  order  to  show  what  facts  must  be  inserted,  if  true  and  in 
proper  form,  and  if  the  rights  and  duties  of  the  jury,  the 
effect  of  their  verdict,  &c.,  wore  fully  explained  to  them  by 
the  court.' 

§  13.  As  a  matter  of  practice,  juries  should  either  not 
state  the  evidence  upon  which  the  conclusions  of  fact  are 
founded,  or,  should  they  do  so,  the  highest  evidence  estab- 
lishing the  fact  should  be  referred  to.^ 

§  14.  And  to  authorize  a  judgment  upon  a  special  verdict, 
all  the  facts  essential  to  the  right  of  the  prevailing  party  must 
be  found,  not  merely  primd  fade  evidence  of  such  facts.^ 
Even  though  the  circumstances  stated  may  be  sufficient  to 
warrant  an  inference  or  presumption  of  the  existence  of  the 
matter  omitted.'  Thus  a  verdict  was  as  follows:  "We,  the 
jury,  find  that  in  case  court,  upon  ^he  foregoing  statement 
of  facts,  should  be  of  opinion,  that  the  law  of  the  case  is  with 
the  plaintiffs,  that  then,  we  find  for  the  plaintiff",  &c.  But 
in  case  that  the  court,  upon  the  foregoing  statement  of  facts, 
should  be  of  opinion  that  the  law  of  the  case  is  with  the  de- 
fendant, then  we,  the  jury,  find  for  the  defendant,  &c."  The 
foregoing  statement  of  facts,  referred  to  by  the  jury,  seemed 
to  have  been  the  written  and  oral  testimony,  and  was  not  em- 
bodied in  the  verdict;  and  the  court  below  rendered  judg- 
ment in  fa'vor  of  the  plaintiffs.  The  judgment  was  reversed.^ 
But  on  the  other  hand,  in  some  cases,  it  may  be  insuflicient 
to  find  merely  the  facts.     Thus,  upon  a  question  of  fraud 

'  Short  V.  The  State,  7  Yerg.  510.  Litchfield  i-.  Londonderry,  39  N.  H. 

2  Miller  v.  Shackleford,  4  Dana,  247 ;  Marmaduke  v.  McMasters,  24 

264.  Mis.  61. 

'  Houston  !).  Perry,  3  Tex.  390.  *  Hambleton  v.  Dempsey,  20  Ohio, 

«  Blake  v.  Davis,  20  Ohio,  231.  168. 
'  Jones  V.  State,  2  Ssvan,  399.    See 
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tried  by  the  court  sitting  as  a  jury,  the  finding  or  verdict 
must  be  express,  and  the  finding  of  special  facts  is  not  suffi- 
cient to  warrant  a  judgment,  since  fraud  cannot,  as  a  matter 
of  law,  be  inferred.' 

§  14  a.  "Where  a  verdict  entered  subject  to  the  opinion  of 
the  court  is  set  aside,  the  court  cannot,  at  a  subsequent  term, 
make  a  new  judgment  in  bar  of  the  defendant,  but  must 
proceed  to  try  the  cause,^ 

§  15.  Where  a  verdict  for  the  plaintiff  was  taken,  "subject 
to  the  opinion  of  the  court,  to  be  heard  at  the  first  general 
term,  with  liberty  to  either  party  to  turn  the  case  into  a  bill 
of  exceptions  or  general  verdict,"  and  the  exceptions  were 
heard  and  overruled,  and  judgment  rendered  for  the  plaintiff 
on  the  verdict ;  held,  not  a  mistrial.' 

§  16.  When  a  verdict  is  taken,  subject  to  the  opinion  of 
the  court,  every  inference,  which  a  jury  would  be  justified 
in  drawing  from  the  evidence,  the  court  will  draw,  in  support 
of  the  verdict.'' 

§  17.  Where  the  parties  agreed  upon  the  form  of  a  verdict 
and  consented  thereto,  and  in  addition  to  a  general  verdict 
for  the  plaintiff'  they  agreed  to  a  special  finding  of  certain 
facts,  upon  which  questions  of  law  arose;  such  general  ver- 
dict must  stand,  unless  the  finding  is  inconsistent  therewith; 
and  though  the  whole  verdict  is  taken  "subject  to  the  opinion 
of  the  court,"  the  defendant  cannot  claim  that  the  issues  of 
fact  were  not  established  by  the  evidence  in  favor  of  the 
plaintiff,  except  so  far  as  such  finding  may  control  them. 
The  finding  agreed  upon  establishes  the  facts  therein  stated, 
and  the  general  verdict  all  other  facts  in  issue,  in  the  plain- 
tiff's favor.' 

>  Pearce  v.  Burns,  22  Mis.  577;  '  Williams  u.  Ins.  Co.,  &c.,  1  Hilt. 
Pearce  v.  Roberts,  22  Mis.  582.  345. 

2  Robinson  v.  Scott,  5  Monr.  278.        ^  Sharp  w.  Whipple,  3  Bosw.  474. 

'  City   Bank    v.    MoChesney,   20 
N.  Y.  (6  Smith)  240. 
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§  17  a.  In  debt  upon  a  bond  for  the  purchase-money  of 
land,  it  is  held  that  the  jury  may  give  a  verdict  for  the  plain- 
tiff, with  the  condition,  that  no  execution  shall  issue  until  the 
plaintiff  shall  have  removed  an  incumbrance  from  the  land.^ 

§  17  h.  The  question  being,  whether  a  woman  had,  after 
the  death  of  her  husband,  re-delivered  a  deed,  which  she  had 
signed  and  sealed  with  him  in  his  lifetime,  but  which  was 
invalid  as  to  her,  for  want  of  a  sufficient  certificate  of  ac- 
knowledgment; the  jury  made  the  deed  part  of  a  special 
verdict,  and  foun-d  specifically  all  that  she  did  and  said  about 
it  after  her  husband's  death,  and,  among  other  things,  that 
she,  together  with  her  husband,  did  "convey"  the  land  by 
that  deed.  Held,  not  a  finding  that  she  had  parted  with  her 
title,  but  only  that  the  deed,  as  it  is,  was  executed  by  her 
when  it  was  made.° 

§  18.  Interrogatories  put  by  the  court  to  the  jury,  for  a 
special  verdict,  may  be  leading.'  Where  the  language  is  am- 
biguous, it  is  the  duty  of  the  court  to  give  it  such  construction 
as  will  make  it  effective.''  Equivocal  terms  will  be  under- 
stood in  the  sense  most  favorable  to  sustaining  a  verdict,  if 
equally  consistent  with  the  contract  and  the  circumstances  of 
the  case.' 

§  19.  With  regard  to  verdicts  in  general,  it  is  held  that  a 
verdict,  however  informal,  is  good,  if  the  court  can  under- 
stand it."  Verdicts  are  to  have  a  reasonable  intendment, 
and  to  receive  a  reasonable  construction,  and  are  not  to  be 
avoided,  unless  from  necessity.'  If  randered  upon  substan- 
tial issues  of  fact,  fairly  presented  by  the  pleadings,  they 
should  not    be    disturbed   on    account   of  mere   technical 

'  Eoland  v.  Miller,  3  W.  &  S.  390.  Longaore  u.  The  State,  2  How.  Miss 

2  Miller  v.  Shaokleford,  4  Dana,  637  ;  State  v.  Goodwin,  5  Ired.  401 

264.  Battles  v.  Braintree,  14  Verm.  348 

»  Rice  V.  Rioe,  6  Ind.  100.  Meade    u.   Smith.    16    Conn.   346 

*  Carr   u.   Stevenson,  5   Humph.  Chambers  v.  The  People,  4  Scam 

559.  351  ;  Campbell  v.  The  Queen,  11  Ad 

6  Nye  u.  Maxwell,  14  Verm.  14.  &  Ell.  N.  S.  799  ;  Vaden  v.  Ellis,  18 

»  Jones  V.   Julian,  12  Ind.  274;  Ark.  355. 

McRae    v.   Colclough,    2  Ala.    74 ;        '  Simmons  v.  Eardeii,  9  Geo.  543. 
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defects.'  So,  where  the  record  is  irregular  and  confused, 
but  shows  a  verdict  to  have  been  rendered,  the  presump- 
tions will  be  in  favor  of  the  validity.^  And  superfluous 
matter  in  a  verdict  may  be  disregarded  as  surplusage.^ 

§  20.  The  distinction  is  made,  that  a  verdict  which  is  so 
uncertain,  that  it  cannot  be  clearly  ascertained  whether  the 
jury  intended  to  find  the  issue  or  not,  is  bad.  But  a  verdict 
is  not  bad  for  informality,  if  the  finding  of  the  matter  in  issue 
may  be  concluded  from  it."  It  is  sufficient  if  the  verdict 
respond  to  the  issue,  though  it  do  not  pursue  the  very  words.' 
Thus  a  verdict  which  finds  the  issue  for  the  plaintiff,  and 
assesses  his  damages,  is  sufficient.*  So  a  verdict  of  guilty 
in  an  action  of  assumpsit,  although  not  strictly  technical, 
may  be  put  in  form  by  the  court,  or  if  not  objected  to  will 
be  held  sufficient.' 

§  20  a.  An  objection  to  the  form  of  a  verdict,  where  it  is 
substantially  correct,  cannot  be  first  raised  in  the  court  above.' 
More  especially  where  the  objection  might  have  been  reme- 
died by  the  court  below.' 

§  21.  With  more  particular  reference  to  the  pleadings, 
though  a  verdict  be  not  technically  responsive  to  the 
issues,  yet  if,  in  its  sense  and  legal  effect,  it  makes  a  re- 
sponse to  the  pleadings,  it  is  suflScient.'"  And  one  general 
verdict  may  be  a  sufficient  finding  upon  several  issues,  when 
all  of  them  must  necessarily  be  passed  upon,  in  order  to 
such  finding."  Though  it  is  a  general  rule  that  the  jury 
are  to  answer  all  the  issues,  yet,  if  the  whole  question  in 

'  Eiggs  V.  Maltby,  2  Met.  (Ky.)        «  Atlantic  Ins.  Co.  v.  Wright,  22 

88.  111.  462. 

2  Dixon  V.  State,  3  Clarke  (Iowa),        '  Parmelee  v.  Smith,  21  111.  620. 
416.  8  golilencker    v.  Eisley,   3  Scam. 

*  Windham  v.  Williams,  27  Miss.  483. 

313.  3  Bank,  &c.  v.  Batty,  4  Scam.  200. 

*  Allen   V.    Aldrich,  9   Post.    63;  '»  Lowrey  w.  Brown,  3  Sneed,  17. 
Pettea  v.  Bingham,  10  N.  11.  514.  "  Cheswell  v.  Chapman,  42  N.  H. 

*  Patterson  v.  Cook,  8  Port.  66.  47 ;  Talbott  v.   Jones,  5  Wis.  417 ; 

Agee  V.  Medlock,  25  Ala.  281. 
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the  case  is  settled  by  the  verdict,  it  is  not  to  be  set  aside, 
unless  the  omission  to  find  the  other  issues  may  in  some 
way  prejudice  the  party  complaining.'(«)  Thus,  where 
several  issues  are  made  up,  if  the  jury  find  for  the  defendant 
on  any  one  of  them,  it  willbesuSicient;  and  they  need  not  find 
for  the  plaintiff  on  any  of  the  others,  though  he  would  be 
entitled  to  have  them  decided  in  his  favor  if  it  were  neces- 
sary to  decide  them.^  So  where  there  are  several  material 
issues,  a  general  finding  for  the  plaintiff,  assessing  damages, 
&c.,  is  sufficient.'  And  a  general  verdict  "  for  the  defendant," 
though  expressed  to  be  "on  account  of"  one  of  the  main 
issues  in  the  case,  includes  the  finding,  in  his  favor,  of  every 
material  fact  well  pleaded.'  So  where  the  general  issue 
and  a  special  justification  are  pleaded,  and  a  verdict  is  found 
for  the  plaintiff  on  the  general  issue  which  could  not  have 
been  found  if  the  special  plea  had  been  supported;  the  omis- 
sion is  matter  of  form  only.*  So  where  separate  pleas  of 
payment  were  filed_to  separate  counts,  a  general  verdict  for 
the  plaintiff  is  good.°  So  where  there  are  two  counts,  and 
evidence  'given  on  both,  and  a  general  charge  on  the  facts 
applying  to  each  count;  a  general  verdict  on  both  is  good.' 
Thus  a  complaint  counted  on  a  note,  and  an  account  stated. 
The  defence  to  the  first  count  was  usury,  alterations,  &c.,  and 
to  the  second,  that  the  account  had  been  paid  by  the  note. 
The  verdict  was  "for  the  plaintifl'  on  the  counting  $166  50, 
without  interest  on  said  claim,  regarding  said  note  invalid." 
The  evidence  was  not  in  the  record  on  appeal.  Held,  the 
verdict  was  substantially  for  the  defendant  on  the  first,  and 

'  White  V.  Bailey,  14  Conn.  272 ;  ^  Browning  v.  Skillman,  4  Zabr. 

Talbott  V.  Jones,  5  Miss.  217.  351  ;  19  Pick.  25. 

"  Walker  v.   Taliaferro,  2  BreT.  «  Dillard  v.  Noel,  2  Pike,  449. 

390.  '  Moreheadw.  Brown,  6  Jones,  3G7. 

'  Street  v.  Colver,  6  Mis.  254.  See  Goodman  v.  Gay,  15  Penn.  188. 

*  Hamilton  v.  Rice,  15  Tex.  382. 

(a)  lu  Indiana,  one  good  count  sustains  a  general  verdict.  The  de- 
fendant should  ask  to  have  the  jury  assess  on  that  count  alone ;  but 
where  the  record  is  silent  this  is  presumed  to  have  been  done.  Indian- 
apolis, &c.  Eailroad  Oo.  v.  Taffe,  11  Ind.  458. 
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for  the  plaintiif  ou  the  second  count,  and,  though  informal, 
was  good.^ 

§  21  a.  Where  a  verdict  which  is  decisive  of  the  case  is 
found  on  one  or  more  of  several  issues,  and  the  jury  cannot 
agree  as  to  another  issue,  the  party  prevailing  may  waive 
the  other  issue,  or  consent  that  a  verdict  be  entered  thereon 
against  him.^  So  if  a  declaration  in  trespass  contain  two 
counts  for  the  same  trespass,  and  the  defendant  plead  the 
general  issue  to  both,  and  a  special  plea  in  bar  to  one  of 
them,  and  a  verdict  be  found  for  him  on  the  special  plea;  he 
is  entitled  to  a  verdict  on  J;he  general  issue  likewise.' 

§  21  h.  Where  special  issues  are  submitted  to  the  jury,  it 
is  enough  if  they  find  upon  those  on  which,  regardless  of  the 
finding  on  the  other,  judgment  can  stand."  And  where  there 
are  several  for  the  same  cause,  one  only  of  which  is  good,  and 
a  general  verdict  is  found  for  the  plaintiff;  judgment  will  not 
be  arrested,  but  the  verdict  will  be  applied  to  the  good  count.'' 
So  where,  on  a  feigned  issue,  there  are  several  counts,  and 
evidence  is  given  on  one  only,  the  court  will  order  the  ver- 
dict to  be  rendered  on  that  count.^  And  where  the  attention 
of  the  jury  is  directed  to  but  one  count,  a  general  verdict 
will  be  presumed  to  be  on  that  count.' 

§  22.  A  verdict  in  figures,  with  the  symbolical  prefix  ($) 
denoting  dollars,  is  good,  in  an  action  of  tort.'  So  a  verdict 
for  "seven  hundred  dollars,  the  amount  of  the  note  sued  on, 
with  legal  interest  from  the  maturity  of  the  note,"  is  suffi- 
ciently certain.'  So  where  the  plaintiff,  in  an  action  for  a 
wager  on  a  horse-race,  averred  that  so  much  money  and 
property  was  deposited  with  stakeholders,  and  the  jury  found 
"for  the  plaintiff  the  amount  of  money  and  property  in  the 

'   Collins   V.  Makepeace,  13  Ind.  Bridge  Co.  u.  Williams,  9  Dana,  403  ; 

448.  State  v.  Pace,  9  Rich.  355. 

2  Sutton  V.  Dana,  1  Met.  383.  «  Rhoads  v.  Hoopes,  2  Miles,  51. 

»  Curl  V.  Lowell,  19  Pick.  25 ;  4        '  Jones  v.  Cooke,  3  Dev.  112. 
Zabr.  351.  8  Mayson   ,j.  Sheppard,  12  Rich. 

*  O'Brien  v.  Hilburn,  22  Tex.  616.  254. 

5  Smith  V.  Cleveland,  6  Met.  332  ;        »  Parker  v.  Leman,  10  Tex.  116. 
Nelson   u.    Emerson,    1   Brev.    48 ; 
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hands  of"  the  stakeholders;  held,  the  verdict  was  made 
sufficiently  certain  by  reference  to  the  pleadings.^  So  where, 
in  an  action  of  forcible  entry  and  detainer,  the  jury  returned 
a  verdict,  which,  though  informal  in  omitting  to  state  the  re- 
sult, was  yet  sufficient  to  enable  the  court  to  ascertain  it  by 
a  simple  operation  in  arithmetic ;  held,  the  judgment  ought 
to  be  affirmed.^  And  where  a  verdict  is  for  "principal,  in- 
terest, and  costs,  and  12J  per  cent,  damages,"  it  will  be  pre- 
sumed that  the  "  principal"  meant  is  the  principal  claimed  in 
the  declaration  ;  which  presumption  is  strengthened,  if  judg- 
ment is  entered  up  for  that  sum  as  principal  without  excep- 
tion by  the  defendant.^  So  where,  ia  an  action  on  a  note, 
the  jury  "found  for  the  plaintiff  the  amount  of  the  note  and 
interest;"  and  the  clerk  assessed  the  damages,  and  entered 
judgment  by  order  of  the  court:  held,  there  was  no  fatal  error." 

§  22  a.  Where  several  parties,  over  whose  respective  lands 
a  highway  had  been  laid  out  by  the  county  commissioners, 
applied  for  a  jury  to  make  alterations  in  the  location,  and  to 
re-assess  their  damages,  and  all  the  cases  were  submitted  to 
the  same  jury  at  the  same  time,  and  a  verdict  was  returned 
confirming  the  location  over  the  lands  of  some  of  the  parties, 
and  assessing  their  damages  severally,  and  stating  that,  as 
to  another  part  of  the  location,  the  jury  could  not  agree; 
held,  the  verdict  was  a  several  verdict  in  each  case ;  and, 
accordingly,  that  it  ought  to  be  received  and  accepted  in 
each  case  in  which  the  damages  were  assessed,  and  the  case 
in  which  the  jury  could  not  agree  ought  to  be  submitted 
to  a  new  jury.'  So,  in  an  action  against  two  defendants,  a 
verdict  "  in  favor  of  the  defendant"  was  held  to  be  a  finding 
for  both  defendants."  And  where,  in  an  action  against  two, 
the  plea  of  the  statute  of  limitations  and  the  replication  are 
joint,  the  verdict  for  one  and  against  the  other  defendant  will 
be  supported.'    So  a  verdict  by  the  jury  in  favor  of  the 

'  Galbreath«.Atkinson,]5Tex.21.  "  Lanesborough.  v.  Berkshire,  22 

2  Gibson  v.  Lewis,  27  Mis.  532.  Picli.  278. 

8  Phillips  r.  Behii,  19  Geo.  298.  «  Porter  v.  Cotney,  3  Ala.  314. 

*  McGregor  u.   Aruiill,  2    Clarke  '  Ivey  v.  Gamble,  7  Port.  645. 
(Iowa),  30. 
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plaintiff,  where  there  were  more  plaintiffs  than  one,  and 
where  the  record  shows  that  the  jury  were  impanelled  to 
try  the  issue  in  the  case,  is  sufficient.' 

§  22  6.  A  verdict  in  a  chancery  suit,  which  determines  that 
the  complainant  has  no  title  to  the  premises  in  controversy) 
is  ordinarily  good.^ 

§  22  c.  Inasmuch  as  the  day  of  trial  is  matter  of  record, 
and  the  rate  of  interest  fixed  by  statute ;  a  verdict  "for  the 
plaintiff,  a  judgment  for  the  amount  due  on  said  note  with 
legal  interest  less  $51,  with  interest  on  the  same  from  January, 
1856,"  is  sufficiently  certain.'  Or  a  verdict  for  a  debt  claimed 
in  the  declaration,  with  interest,  &c.,  subject  to  a  credit  for  a 
specified  sum,  paid  at  a  specified  date."  So  a  verdict  for  a 
specified  sum  of  money,  "with  interest  thereon  from  the  16th 
of  February,  1836,"  is  not  void  for  uncertainty,  either  as  to 
the  principal  sum  or  the  interest,  but  the  plaintiff  is  entitled  to 
sign  judgment  for  both,  computing  the  interest  according  to 
the  verdict,  even  if  the  demand  be  unliquidated.'  So  a  ver- 
dict, "  we  of  the  jury  find  for  the  plaintiff  the  debt  in  the  de- 
claration mentioned  to  be  discharged  by  payment  of  the  sum," 
&c.,  is  sufficient  in  substance  and  certainty." 

§  23.  Where  a  verdict  was  inadvertently  rendered,  after 
an  injunction  to  stay  the  suit ;  the  court  refused  to  set  aside 
the  verdict,  but  ordered  it  not  to  be  enforced,  until  the  in- 
junction should  be  dissolved.' 

§  24.  If  a  judgment  is  entered  upon  a  verdict,  without  ap- 
peal or  motion  in  arrest,  the  verdict  warrants  the  judgment, 
although  not  signed  by  the  foreman.'(a) 

'  Henry  v.  Halsey,  5  S.  &  M.  573.  ^  Maulding  v.  Eigby,  1  How.  Miss. 

°  McDanielD.Marygold,2Clarke,500.  579. 

'  Dardeu  v.  Mathews,  22  Tex.  320.  '  Kile  v.  Thompson,  26  Geo.  352. 

*  Barrett  v.  Wills,  4  Leigh,  114.  *  Harris  v.  Barden,  24  Geo.  72. 

6  BankK.  Bowie,  1  M'Mullan,429. 

(a)  In  the  Circuit  0  ourt  of  Illinois,  the  jurors  need  not  sign  their  verdict, 
but  only  where  the  trial  is  before  a  ministerial  officer.    Harrison  v.  Sin- 
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§  25.  Where  a  bill  was  filed  by  A.  and  B.  his  wife,  to 
recover  certain  shares,  in  right  of  the  wife,  the  marriage  be- 
ing denied  by  the  answer;  and  the  jury  found  the  following 
verdict :  "  "We,  the  jury,  find  and  decree,  that  the  complainant 
B.,  in  her  own  right  and  for  her  own  use,  do  recover  of  the 
defendant  the  negro  slaves,  C,  D.,  &c. :"  held,  on  a  motion  in 
arrest  of  judgment,  that  the  legal  effect  of  the  verdict  was  in 
favor  of  the  marriage.' 

§  26.  But  there  are  numerous  cases,  where  the  improper 
form  of  a  verdict  has  been  held  fatal  to  its  validity.''  A  ver- 
dict, obviously  imperfect  and  uncertain  on  its  face,  cannot 
be  supported  and  must  be  set  aside.'  So  if  no  judgment 
can  be  rendered,  in  consequence  of  the  imperfection  of  the 
verdict.'' 

§  26  a.  A  verdict  must  respond  to  the  issue  made  by  the 
pleadings.  Hence  a  verdict,  that  the  jury  agree  that  the 
plaintiff  pay  the  costs,  is  bad.*  So  where,  in  an  action  on  a 
note  payable  in  stock,  the  defendant  pleaded  payment,  and 
the  jury  found  specially  that  he  had  tendered  the  stock,  &c. ; 

'  Simmons  v.  Earden,  9  Geo.  543.  *  Boxley  v.  Collins,  4  Blaokf.  320. 

2  Lusk  V.  Miles,  1  Brev.  17 ;  Nixo«  «  Hall  v.  York,  16  Tex.  18  ;  Par- 
ti. Bullock,  9  Yerg.  414;  Barnard  v.  ker  v.  Moore,  29  Mis.  218  ;  16  Tex. 
Young,  5  Humph.  100;  Tuttle  v.  18 ;  3  Tex.  397.  See  Duval  v. 
Brown,  10  Cnah.  262;  Watts  v.  Malone,  14  Gratt.  24;  Woods  .;. 
Greenlee,  2  Dev.  87.  Hynes,    1    Soam.    103 ;    Moody  v. 

'  Heyward   v.   Bennett,   3  Brev.  Keener,   7    Port.    218 ;    Spurlin   i. 

113.  Rutherford,  2  Mur.  360. 

gleton,  2  Scam.  21.  Under  the  new  code  of  Kentucky,  a  verdict  is  suf- 
ficiently certain,  which  finds  for  the  plaintifi^  the  debt  mentioned  in  the 
petition.  Brannin  v.  Force,  12  B.  Mon.  506.  In  Louisiana,  when  the 
jury  find  for  the  plaintiff  "  the  full  amount  claimed,"  the  amount  must 
be  ascertained  from  the  allegations  and  prayer  of  the  petition.  Newton 
V.  Kerr,  14  La.  An.  704.  In  Kentucky,  the  court  is  authorized  by  the 
Civil  Code,  ?  257,  to  impanel  a  jury  to  inquire  into  the  fact  whether  the 
claimant  was  owner,  and  entitled  to  possession,  of  the  property,  at  the 
time  an  attachment  was  levied ;  and  a  verdict  in  his  favor,  in  response 
to  that  inquiry,  must  be  regarded  as  relating  to  that  period,  although 
no  time  be  specified.    Schwein  v.  Sims,  2  Met.  (Ky.)  209. 
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held,  the  verdict  was  invalid,  and  no  valid  judgment  could 
be  rendered  thereon.'  So,  in  a  suit  for  shooting  mules,  the  de- 
fendant pleaded  that  the  mules  had  broken  into  his  inclosure, 
and  were  destroying  his  crops,  &c.  The  jury  found  "the 
damages  to  be  equal,  and  that  each  party  pay  equal  propor- 
tions of  the  costs  incurred,  and  go  out  of  court."  Held,  no 
judgment  could  be  rendered.^  So  where  the  jury  found 
only  an  agreement  of  the  parties,  not  in  issue,  that  the  mat- 
ters in  controversy  were  not  to  be  determined  in  the  court 
below,  until  after  the  appellate  court  should  have  decided 
the  question  of  title  in  favor  of  the  plaintiff;  held,  not  a  legal 
verdict,  upon  which  the  court  below  could  give  final  judg- 
ment ;  and  that  the  acquiescence  of  the  parties  in  such  ver- 
dict, both  in  the  court  below  and  in  the  appellate  court,  did 
not  cure  the  objection,  or  authorize  the  latter  court  to  pro- 
ceed to  the  disposition  of  the  case,  as  contemplated  in  the 
agreement.^  So  a  verdict  on  a  count  alleging  a  wrongful 
taking  of  the  plaintiff's  goods,  not  saying  with  force,  and 
selling  them,  &c.,  is  bad.''  Or  a  verdict  in  trover  "that  the 
defendant  does  detain.'"  So  where  the  plaintiff'  charged  an 
unlawful  taking  and  detaining  of  his  property ;  and  the  de- 
fendant denied  the  wrongful  taking,  and  afSrmed  a  lawful 
delivery  to  the  plaintiff;  and  the  jury  found  a  wrongful  de- 
taining: held  insufficient."  And  where  the  jury  do  not 
respond  to  all  the  issues  on  the  record,  their  verdict  is 
defective,  and  no  judgment  can  be  rendered  on  it.'  Thus 
where  there  were  several  counts,  and  a  jury  found  for  the 
defendant  on  all  but  one,  and  for  the  plaintiff' on  that;  held, 
though  the  evidence  showed  a  good  cause  of  action,  yet,  as 
it  was  inapplicable  to  the  count  on  which  the  jury  had  placed 
their  verdict,  the  verdict  could  not  be  sustained.'  So  a  ver- 
dict is  bad,  which  responds  to  but  one  of  the  pleas  filed.^ 

'  Barker  v.  Brink,  5  Clarke  (Iowa),  ^  Allison  v.  Darton,  24  Mis.  343. 

481.  '  Vines  i:  Brownrigg,  2  Dev.  537. 

'  Ford  V.  Taggart,  4  Tex.  492.  *  Horsely  t>.  Branch,   1   Humph. 

'  Phillips  V.  Hill,  3  Tex.  397.  199. 

*  Wiokliffe  v.   Sanders,   6  Monr.  '  Carr   v.    Stevenson,   5   Humph. 

296.  559. 

'  Toulmin  v.  Lesesne,  2  Ala.  359. 
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Whether  the  jury  find  a  general  or  a  special  verdict,  it  is 
their  duty  to  decide  the  very  point  in  issue;  and  although 
the  court  in  which  it  is  tried  may  give  form  to  a  general 
finding,  so  as  to  make  it  harmonious  with  the  issue,  yet  if  it 
appear  to  that  court,  or  to  the  appellate  court,  that  the  find- 
ing is  different  from  the  issue  or  is  confined  only  to  a  part 
of  the  matter  in  issue  ;  no  judgment  can  be  rendered  on  the 
verdict;  and  this  principle  applies  equally  to  a  plea  varying 
from  the  substance  of  the  declaration.'  And  the  finding  of 
the  court,  in  a  case  where  no  jury  was  demanded,  is  equivalent 
to  the  verdict  of  a  jury,  and  cannot  be  enlarged  by  intend- 
ment.'^  So,  "if  the  point  on  which  the  verdict  is  given  is 
so  uncertain  that  it  cannot  be  clearly  ascertained,  whether 
the  jury  mean  to  find  the  issue  or  not,  it  cannot  be  helped 
by  intendment."'  But  where,  in  an  action  against  two  de- 
fendants, the  plea  alleged  that  the  promises  were  made  by 
them  and  T.,  and  not  by  them  alone ;  and  the  replication, 
that  the  promises  were  made  by  the  defendants  alone ;  and 
the  verdict  found  that  the  defendants  "did  promise  in  man- 
ner, &c.,  as  the  plaintiff  has  declared :"  held,  if  the  verdict 
failed  to  find  the  precise  point  of  the  issue,  "the  finding  of 
the  matter  in  issue  might  be  concluded  out  of  it,"  and  there- 
fore it  was  sufficient.'' 

§  27.  In  Texas,  in  a  suit  on  open  account,  or  for  an  un- 
liquidated demand,  a  general  verdict  is  of  doubtful  validity, 
especially  before  a  justice  of  the  peace ;  and  will  not  support 
a  judgment.'  So  with  a  verdict  for  the  "full  amount  speci- 
fied in  the  promissory  notes  adduced  in  the  case."*  So  a 
verdict  for  the  plaintiff,  in  assumpsit,  without  assessing 
damages,  is  erroneous.'  Or  a  verdict  "  upon  their  oaths  do 
say  $il8  75  (four  hundred  and  eighteen  dollars  and  seventy- 
five  cents)."'     Or  a  "verdict  in  favor  of  plaintiff.""    And, 

'  Garland  v.  Davis,  4  How.  131.  *  Mays  v.  Lewis,  4  Tex.  38. 

'  Heeron  v.  Beokwith,  1  Wis.  17.        '  Ames  v.  Sloat,  Wright,  577. 
s  Per  Bell,  C.  .T.,  Chase  v.  Demiug,         *  Knox  v.  Breed,  12  111.  61. 
42  N.  H.  281.  '  Hampton  v.  Watterston,  14  La. 

*  Chase  t,.  Deming,  42  N.  H.  274.  An.  239. 
5  Harrell  i^.  Babb,  19  Tex.  148. 
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as  we  have  seen  (p.  114),  the  verdict  must  comprehend  the 
whole  issue.  Where  the  jury  express  their  meaning  in  an 
informal  manner,  the  court  will  work  the  verdict  into  shape, 
and  make  it  serve.  Otherwise,  where  the  jury  as  to  part  of 
the  issue  fail  to  express  any  opinion  at  all.'  So  a  judgment, 
that  the  plaintiff  recover  of  the  defendant,  "according  to  the 
provisions  of  the  act  of  Assembly  in  such  case  made  and 
provided,  the  sum  of,  &c.,"  is  informal  and  uncertain,  and 
will  be  set  aside,  and  the  cause  remanded.^  So  where,  in  an 
action  on  contract,  the  jury  are  sworn  tarn  ad  triandum  quam 
ad  inquirendum,  it  is  their  duty,  if  they  find  for  the  plaintiff, 
to  assess  entire  damages  against  the  defendants,  and  it  is 
error  to  receive  a  separate  verdict  against  each  defendant.' 
And  where  there  are  two  plaintiffs,  the  jury  cannot  find 
against  one  and  in  favor  of  the  other.''  Or,  in  detinue  for 
eight  slaves,  a  verdict  "  for  the  plaintiff,  and  assess  the  value 
of  the  slaves  sued  for  as  follows,"  &c.,  naming  all  the  slaves 
but  one.'  So  where  the  plaintiff  claimed  title  under  the 
husband,  and  the  defendant  under  the  community,  and  the 
evidence  showed,  that  the  consideration  paid  for  the  land  in 
controversy  consisted  of  a  slave  and  a  yoke  of  oxen,  of  a 
certain  value  respectively;  the  jury  found  a  special  verdict, 
that  the  land  was  paid  for  by  a  slave,  who  was  the  separate 
property  of  the  wife,  and  a  yoke  of  oxen,  the  property  of 
the  community,  but  without  finding  their  respective  value. 
Held,  the  court  had  no  power  to  look  at  the  testimony, 
though  not  conflicting,  in  order  to  fix  the  value  and  make 
up  the  decree,  but  there  must  be  a  new  trial.^ 

§  27  a.  In  reference  to  criminal  cases,  a  general  verdict  is 
good,  where  there  is  one  good  count  in  the  indictment,  to 
which  the  evidence  applies.'  And  a  verdict  of  "  guilty  on 
the  first  charge,"  there  being  more  than  one  count,  will  be 
considered  as  a  verdict  of  guilty  on  the  first  count,  and  not 

'  Wood  V.  McGuire,  17  Geo.  361.  =  Wittiok  v.  Traun,  27  Ala.  562 ; 

2  Harman  v.  Childress,  3  Yerg.  327.  Traun  v.  Wittiok,  27  Ala.  570. 

»  Day  V.  Brawley,  1  Penn.  429.  «  Claiborne  v.  Tanner,  18  Tex.  68. 

*  Buokhanan  v.  Gamble,  Geo.  '  Poole  v.  The  State,  3  Brev.  416. 
Decis.  Part  I.  156. 
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guilty  on  the  others.'  So  a  verdict  is  sufficient,  if  the  proper 
judgment  to  be  rendered  upon  it  can  be  pleaded  in  bar  of 
another  indictment  for  the  same  cause.^  But  where  the  facts 
found  by  the  verdict  are  so  defective,  that  no  judgment  can 
be  rendered  upon  it,  an  inferior  court  may  set  it  aside  and 
award  a  venire  de  novo}{a) 

§  27  5.  A  verdict  which  does  not  pass  distinctly  upon  a 
claim  of  the  defendant  is  bad."  Or,  in  an  action  of  tort, 
finding  one  defendant  guilty,  not  ascertaining  which, 'and 
nothing  as  to  the  other.'  Or,  in  a  suit  for  the  recovery  of 
slaves  and  their  hire,  for  a  gross  sum  for  the  hire  of  all ;  it 
appearing  on  review,  that  the  plaintiff  had  no  title  to  one  of 
them."  Or  a  verdict  "for  the  amount  of  the  note  less  the 
credits,  and  that  the  note  was  for  the  land  set  out  in  plaintiff's 
petition  ;"  where  no  land  is  set  out  in  the  petition,  which  only 
refers  to  a  deed  as  intended  to  be  offered  in  evidence.' 

§  28.  If  a  verdict  be  warranted  by  the  evidence,  it  is  of  no 
importance  that  some  of  the  jurors  mistook  or  did  not  under- 
stand the  whole  of  it,  or  did  not  know  that  their  verdict  was 
conclusive,  or  how  it  would  affect  the  judgment.^ 

§  29.  An  inconsistent  verdict  will  be  set  aside.'  But  where 
a  verdict  taken  together  is  inconsistent  and  repugnant  in 
itself,  this  is  no  ground  for  rendering  a  judgment  for  the 
party  against  whom  the  verdict  is  found.  It  only  shows  a 
mis-trial,  and  the  case  will  be  sent  back  to  another  hearing.'" 

'  Nabors  v.  The  State,  6  Ala.  200.  ^  Richards  v.  Sperry,  7  Wis.  219. 

2  Chambers!;.  The  People, 4 Soam.  "  Hawkins  v.  Lee,  22  Tex.  544. 

351.  '  Brown  u.  Horless,22  Tex.  645. 

'  Lawrence  v.  The  People,  1  Soam.  *  Tucker  v.  South  Kingstown,  5 

414.   See  Klrhy  v.  The  State,  7  Yerg.  R.  I.  558. 

259.  '  Mitchell  v.  Printup,  27  Geo.  469. 

*  Collins  V.  Graves,  13  La.  An.  95.  '"  Potter  v.  Hiscox,  30  Conn.  519. 

(a)  In  Tennessee,  where  the  defendant  was  indicted  for  maliciously 
stabbing,  and  the  jury  found  him  "  not  guilty  of  stabbing,  but  guilty  of 
an  assault  and  battery ;''  it  was  held  that  no  judgment  could  be  pro- 
nounced against  him.    The  State  v.  Valentine,  6  Yerg.  533. 
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§  30.  A  verdict  may  be  amended  in  form,  conformably  with 
the  manifest  intent  of  the  jury,  and,  as  will  be  seen,  this  may 
be  done  in  somewhat  various  ways.i  Thus  a  verdict  incor- 
rectly recorded  may  be  amended  by  the  court."  So  the  jury 
may  be  sent  back  with  instructions  to  put  their  verdict  in 
form,  or  make  it  more  certain.'  Or,  if  the  jury  return  a  ver- 
dict which  is  not  such  as  the  issue  requires,  the  court  may 
send  them  back  to  reconsider  their  verdict,  with  appropriate 
instructions,  at  any  time  before  it  is  received  and  recorded 
as  a  verdict.''  Thus  where  the  jury  find  a  verdict  for  the 
difference  between  two  notes,  they  may  be  sent  back  to  cast 
that  difference.'  So  where  a  jury  bring  in  a  general  verdict 
for  the  plaintiff,  in  an  action  for  obstructing  a  right  of  way ; 
the  court  may  send  them  out  to  assess  the  damages."  So,  in 
a  penal  action  for  marrying  the  plaintiff's  minor  son,  if  the 
jury  return  a  verdict  that  the  defendant  is  guilty  in  manner 
and  form  as  he  stands  indicted  ;  the  coiirt  may  refuse  to  re- 
ceive this  verdict,  and  send  them  out  again,  and  they  may 
return  a  verdict  against  the  defendant  in  proper  form.'  So 
a  jury,  who  return  a  verdict  that  does  not  pass  upon  the 
whole  matter  submitted  to  them,  may  be  sent  out  again  by 
the  court,  even  if  they  separated  after  agreeing  upon  and 
sealing  up  their  first  verdict,  before  they  came  into  court.' 
So  where  it  was  agreed  that  the  jury  might  seal  up  their 
verdict  and  separate,  the  verdict  was  "for  the  plaintiff  accord- 
ing to  contract,"  and  the  plaintiff  moved  it  be  recommitted, 
with  instructions  to  amend  it,  which  was  done,  the  defendant 
objecting.  The  appellate  court  held  that  this  proceeding  was 
correct;  certainly  so,  if  the  jury  were  present  when  the  ver- 

1  Corbett  v.  Gilbert,  24  Geo.  454;  39  ;  Smith  v.  Williams,  22  111.  357  ; 

Montgomery   v.   Tillotson,   1   How.  Jones  v.  Julian,  12  Ind.  274.     See 

Miss.   215  ;    Sawyer  v.   Hopkins,  9  McKean  v.  Paschal,  15  Tex.  37. 

Shep.  268  ;  Cook  v.  Scott,  1  Gilman,  *  Goodwin   v.   Appleton,  9  Shep. 

333 ;   Wolfran  v.   Eyster,  7  Watts,  453 ;    The    State    v.    Arrington,    3 

38  ;  Blackley  v.  Sheldon^  7  Johns.  Murph.  571. 

32  ;  The  State  v.  Underwood,  2  Ala.  *  Wight  v.  Hester,  24  Geo.  485. 

744;  Donnell  v.  Vanney,  3  Dev.  43;  ^  Fisher  v.  Farley,  23  Penn.  501. 

Russell  V.  Wheeler,  1  Hemp.  3.  '  Beates   v.   Retallicb,   23   Penn. 

^  Ivan's  Appeal,  33  Penn.  237.  288. 

'  Reitenbaugh    v,    Ludwiok,    31  '  Pritohard  v,  Hennessey,  1  Gray, 

Penn.  131 ;  Flinn  v.  Barlow,  16  lU.  294. 
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diet  was  opened;  which  the  court  would  presume.*  So 
although,  where  there  are  several  defendants,  the  jury  should 
find  as  to  all ;  yet,  where  they  do  not,  the  irregularity  may 
be  cured,  in  Pennsylvania,  by  entering  a  nol.  pros,  in  the 
Supreme  Court  or  Court  of  Common  Pleas,  the  record  being 
remanded  for  that  purpose.'  So  where  no  evidence  is  offered 
on  one  of  two  counts  in  the  declaration,  and  the  verdict,  by 
mistake,  is  entered  generally  on  both  of  them,  it  may  be 
corrected  from  the  notes  of  the  judge.^  So  a  jury,  under 
instructions  from  the  court  below,  found  for  the  plaintiff  on 
both  counts  in  his  declaration,  and  assessed  separate  damages 
on  each  count.  The  court  thereupon  instructed  the  jury, 
that  the  plaintiff  was  not  entitled  to  recover  on  his  second 
count,  and  ordered  them  to  find  a  verdict  for  the  defendant 
on  that  count,  which  they  accordingly  did.  The  case  being 
brought  into  the  court  above,  upon  exceptions;  held,  this 
court  had  no  authority  to  amend  the  verdict,  so  as  to  con- 
form it  to  the  first  finding  of  the  jury,  although  the  first 
instructions  to  them  were  right,  and  the  last  wrong;  and  a 
new  trial  was  ordered.''  So  if  the  jury,  through  a  miscon- 
ception of  the  effect  of  legal  terms,  have  returned  a  verdict 
the  reverse  of  what  they  intended,  and  such  verdict  has  been 
affirmed;  the  papers  maybe  again  delivered  to  the  jury, 
by  direction  of  the  presiding  judge,  before  they  have  sepa- 
rated or  left  their  seats,  and  the  judge  may  explain  to  them 
the  meaning  of  those  terms,  and  they  may  correct  their  verdict, 
although  the  writ  in  the  next  action  may  have  been  read  to 
them.'  So  when  a  jury  render  an  informal  verdict  requir- 
ing explanation,  the  court  may  inquire  of  them,  even  after 
they  have  separated,  what  they  intended  to  find,  and  the  ver- 
dict may  then  be  reduced  to  form."  So  a  verdict  entered  by 
mistake  upon  the  declaration  may  be  transferred  to  the  pro- 

'  Tifield    V.     Adams,    3     Clarke        *  Eobberts   v.  Eookbottom   Co.,  7 
(Iowa),  487.  Met.  46. 

2  Ward  V.  Taylor,  I  Penn.  238.  *  Ward  v.  Bailey,  10  Shep.  316. 

'  Smith  V.  Norman,  2  Dev.  496.  '  Clougli  v.  Clough,  6   Fost.  24 ; 

Wolfran  v.  Egster  7  Watts,  38. 


120  THE  LAW  OF  NEW  TRIALS.  [OH.  VIII. 

per  paper,  and  signed  by  the  foreman  after  the  jury  have 
dispersed.^ 

§  31.  Where  damages  are  duly  assessed,  but  not  inserted 
in  the  verdict  before  separation  of  the  jury,  they  may  be 
inserted  by  amendment  of  the  verdict  before  it  is  accepted  or 
afiBrmed.^  So  permission  was  given  to  a  jury,  in  presence  of 
counsel  who  did  not  object,  to  disperse  on  finding  a  verdict. 
Verdict,  "  We  the  jury  find  for  the  plaintiff'."  The  next 
morning,  the  court  directed  this  verdict  to  be  amended, 
according  to  the  statement  of  the  foreman,  in  presence  of 
the  jury,  as  to  the  amount  of  damages  which  they  intended 
to  find.    Held,  such  amendment  was  rightly  allowed.' 

§  32.  A  wrong  verdict,  the  amount  of  which  depends  on 
computation,  may  be  cured  by  a  remittitur*  So  to  an  action 
of  debt  for  money  had  and  received,  in  respect  of  sums  paid, 
under  protest,  on  the  admission  of  the  plaintiff  to  copyhold 
firemises,  alleged  to  be  charged  in  excess;  the  plea  was  never 
indebted.  The  particulars  of  demand  consisted  of  eleven  items, 
amounting  in  all  to  £17  Is.  On  a  case  reserved,  it  appeared 
that  the  plaintiff  insisted  that  the  principle  on  which  the  fees 
were  charged  was  faulty;  and,  part  of  the  items  being  allowed 
and  part  rejected,  it  was  held,  that  the  defendants  were  en- 
titled to  have  the  verdict  entered  distributively,  viz.,  as  to 
£9  Is.  4:d.  for  the  plaintiff"  and  as  to  the  residue,  £7  19s.  8d. 
for  the  defendants.*  So  where,  in  trespass  against  several, 
there  was  a  general  verdict  of  guilty  against  all,  it  was  held 
competent  for  the  jury,  on  being  called  back  immediately 
after  leaving  the  court-room,  to  correct  the  verdict  by  finding 
against  part  only.° 

§  33.  A  condition,  annexed  to  a  verdict,  is  in  the  nature 
of  an  injunction  to  stay  proceedings  at  law,  and  uncertainty 

■  Crary  v.  Carradine,  4  Pike,  216.  ^  Traherne  v.  Gardner,  8  Ellis  & 

'  Doe  V.  Scribner,  36  Maine,  168.  B.  161. 

'  Barnes  v.  Stroheoker,  17  Geo.  ^  Prussel  u.  Knowles,  4  How.  Miss. 

340.  90. 
*  Cross  V.  Wilkins,  43  N.  H.  382. 
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therein  will  not  vitiate  the  verdict.    The  court  may  reduce 
the  condition  to  a  certainty  either  with  or  without  an  issue.' 

§  34.  But  it  is  held  that  a  verdict  cannot  be  amended  in 
matter  of  substance.^  So  it  is  sometimes  held,  that,  when  a 
jury  has  returned  an  imperfect  verdict,  which  is  received 
and  recorded,  and  the  jury  discharged ;  the  court  cannot  re- 
assemble the  jury,  and  amend  the  verdict  according  to  what 
the  jury  then  state  it  was  their  intention  to  find,  such  inten- 
tion not  appearing  on  the  face  of  the  verdict.'  So  it  is  held 
that  a  special  verdict  cannot  be  amended  without  the  consent 
of  both  parties ;  but  a  venire  facias  de  novo  may  be  awarded, 
in  order  to  complete  the  verdict.''  So,  in  replevin,  the  jury 
came  into  court  with  a  verdict  signed  by  the  foreman.  It 
was  read  by  the  clerk,  "  the  jury  find  that  the  defendant  did 
take,"  &c.  The  verdict  was  reaffirmed  and  ordered  to  be  re- 
corded, and  the  jury  discharged.  Afterwards,  upon  sugges- 
tion that  the  verdict  was  wrongly  read,  which  appeared  from 
the  verdict  itself  and  afiSdavits  of  the  jurors  that  they  intended 
to  find  for  the  defendant ;  the  verdict  not  having  been  actu- 
ally recorded,  the  judge  ordered  the  verdict  for  the  defend- 
ant to  be  recorded,  and  judgment  thereon.  Held,  the  verdict 
should  be  set  aside,  never  having  been  affirmed  by  the 
jury.'(a) 

I  Henry  v.  Raiman,  25  Penn.  354.        *  V.  States  v.  Bird,  2  Brev.  85. 
^  Wallace  v.  Hilliard,  7  Wis.  627.        ^  Buoknam  v.  GreenlSaf,  48  Maine, 
»  Settle  V.  Alison,  8  Geo.  201.  394. 

(a)  See  further,  as  to  verdicts  against  law,  Cochrane  v.  Boston,  4 
Allen,  178 ;  Chambers  v.  Collier,  4  Geo.  193 ;  Thornton  v.  Lane,  11  Geo. 
459 ;  Brock  v.  Garrett,  16  Geo.  487 ;  Tyler  v.  Gray,  9  Geo.  408 ;  Marr 
V.  Johnson,  9  Yerg.  1 ;  Doggett  v.  Jordan,  4  Flori.  121. 
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CHAPTEE  IX. 

JURY.     IRREGULARITIES  CONNECTED  WITH,  AS  GROUNDS  OF 
NEW  TRIAL.     INCOMPETENCY. 


1.  General  principle. 

3.  Presumption  of  competency. 

4.  Challenge. 

8.  Agreement  of  jury;  mode  of 
proof  on  the  subject;  affidavits; 
mode  of  arriving  at  the  verdict,  &c. 

14,  18.  Incompetency  of  juror. 

17.  Swearing. 

22.  Aliens. 

23.  Drawing  and  impanelling. 
26.  Misnomer. 


29.  Talesmen. 

31.  Change  of  jurors. 

32.  Partiality  ;  preconceived  opin- 
ion ;  examination  on  voir  dire,  &c. 

52.  Relationship. 

59.  Other  connections  with  a  party. 

60.  Interest ;  inhabitants  of  a 
county  or  town  ;  members  of  an  as- 
sociation ;  miscellaneous  cases. 

72.  Opinions  of  juror  ;  conscien- 
tious scruples. 


§  1.  The  last  chapter  relates  more  particularly  to  the  na- 
ture of  the  verdict,  as  indicative  of  misconduct  in  the  jury,(a) 
or  in  itself  imperfect  and  irregular. 

§  2.  In  the  natural  order  of  subjects,  we  proceed  to  consider, 
independently  of  the  verdict  itself,  as  a  prominent  ground 
for  new  trial,  any  irregularity,  incompetency,  prejudice,  or 
other  circumstance  tending  to  affect  the  correctness  of  the 
verdict,  in  connection  with  the  jury  by  which  the  cause  was 
tried ;  whether  applicable  to  the  whole  panel  or  only  to  some 
individual  juror  or  jurors. 

§  3.  In  reference  to  the  qualifications  of  a  juror,  and  pro- 
bably the  same  rule  applies  to  other  alleged  objections  in  con- 
nection with  the  jury;  the  presumption  is,  that  a  juror  pro- 
perly drawn  is  competent,  and  a  verdict  will  not  be  set  aside 


(a)  It  is  said,  "  A  verdict  is  never  set  aside  for  a  juror's  misbehavior 
towards  the  court,  unless  it  is  prejudicial  to  one  or  other  of  the  parties." 
Crane  v.  Sayre,  1  Halst.  110. 
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unless  his  incompetency  be  satisfactorily  proved.'  Thus  to 
disqualify  a  juror  on  the  ground  of  alienage,  it  is  not  sufficient 
to  show  that  a  search  of  the  records  of  the  county  has  been 
made,  and  that  no  record  of  the  naturalization  of  his  father, 
who  was  an  alien,  could  be  found.' 

§  4.  In  general,  the  same  objection  of  this  nature,  which 
aftbrds  ground  of  new  trial,  may  be  taken  in  the  form  of  a 
preliminary  challenge.  But,  on  the  other  hand,  it  is  not 
every  mere  cause  of  challenge,  which  if  made  at  the  time 
would  set  aside  a  juror,  that  is  sufficient  grouud  afterwards 
to  set  aside  the  verdict.^ 

§  5.  If  a  ground  of  new  trial  is  first  discovered  after  a 
motion  in  arrest  of  judgment,  as  in  case  of  misbehavior  of 
the  jury,  the  law  allows  it  to  be  made.* 

§  6.  In  Kentucky,  alienage,  though  cause  of  challenge,  is 
not  ground  of  new  trial,  though  unknown  to  the  party  and 
his  counsel  till  after  verdict.'  And  the  same  rule  is 
adopted  in  Illinois  in  reference  to  other  disqualifications. 
On  the  other  hand,  in  Tennessee,  where  a  juryman  is  selected 
upon  a  criminal  case,  and  ordered  to  take  his  seat,  but,  be- 
fore being  sworn,  is  discharged  by  the  court  because  he  is 
less  than  twenty-one  years  of  age ;  this  is  no  ground  for  new 
trial,  although  excepted  to  by  the  defendant  at  the  time." 
But  in  England  an  inquisition  was  set  aside,  on  the  ground 
that  the  writ  had  been  entered  at  the  time  of  the  assizes  be- 
fore jurymen,  some  of  whom  were  debtors  taken  out  of  prison 
for  that  purpose,  and  although  the  defendant's  attorney  had 
attended  the  execution  of  the  writ.  It  was  suggested,  that, 
if  the  sheriff  had  been  made  party  to  the  rule,  perhaps  the 
court  would  have  required  him  to  pay  the  costs  of  the  appli- 
cation.' 

■  Keenanw.  State,  8  Wis.  132.  *  Presburyu.  The  Commonwealth, 

2  Keenan  v.  State,  8  Wis.  132.  9  Dana,  203. 

'  Cook  V.  Castuer,  9  Cush.  266.  «  Hines  v.  State,  8  Humph.  597  ; 

*  Philips  V.  B'owler,  Barnes,  441.      Greenup  v.  Stoker,  3  Gilman,  202. 

'  Stainton  v.  Beadle,  4  T.  R.  473. 
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§  7.  It  is  not  ground  of  new  trial  that  one  of  the  venire, 
upon  being  called,  was  challenged  by  the  State,  and  directed 
to  retire  until  the  panel  was  gone  through  with,  and  was  not 
afterwards  recalled,  the  prisoner  making  no  motion  to  that 
effect,  and  it  being  known  that  the  juror  was  a  witness  for 
the  prisoner.' (a)  Nor  that  a  challenge  of  a  juror  by  a  party 
for  cause  has  been  improperly  overruled,  where  he  has  been 
tried  by  a  jury  to  whom  he  had  no  objection,  not  having 
been  prevented  from  exercising  his  privilege  of  challenging 
peremptorily.^  Nor  that  jurors  were  set  aside  who  were  not 
objected  to  by  the  prisoner,  although  the  number  of  chal- 
lenges to  which  he  was  entitled  was  not  exhausted.^  Nor 
that,  where  a  juryman  was  rejected,  and  the  sheriff  ordered 
to  obtain  a  substitute,  the  prevailing  party  pointed  out  a 
person  to  the  sheriff,  who  summoned  him ;  as  it  appeared 
that  the  fact  had  no  influence  on  the  sheriff  in  the  selection, 

'  state  V.  Lytle,  5  Ired.  58.  ^  The  State  v.  Wise,  7  Rxeli.  412. 

'  Whitaker  v.  Carter,  4  Ired.  461. 

(a)  As  to  the  right  of  challenge  by  the  Commonwealth,  see  Hartzell 
V.  Com.,  40  Penn.  462.  On  the  general  subject  of  challenge,  see  State 
V.  Knight,  43  Maine,  11;  Cancemi  v.  The  People,  16  N.  Y.  501; 
Hathaway  v.  Helmer,  25  Barb.  29 ;  Thompson  v.  The  People,  3 
Park.  467;  King  v.  The  State,  21  Geo.  220;  Mitchell  v.  The 
State,  22  Geo.  211 ;  Pines  v.  The  State,  21  Geo.  227  ;  Jordan  v. 
The  State,  22  Geo.  545 ;  Marsh  v.  The  State,  30  Miss.  627  ;  People  v. 
Backus,  5  Oal.  275 ;  People  v.  Koble,  4  Oal.  198 ;  People  v.  Reyes,  5 
Cal.  347  ;  People  v.  Roberts,  6  Gal.  214 ;  People  v.  Christie,  2  Parker, 
C.  R.  (N.  Y.)  579  ;  People  v.  Caniff,  2  Parker,  586  ;  Zimmerly  v.  Road 
Commissioners,  25  Penn.  134 ;  Cook  v.  State,  4  Zabr.  843 ;  McFadden 
V.  Commonwealth,  23  Penn.  12 ;  Schumaker  v.  State,  5  Wis.  324 ; 
O'Byrne  v.  State,  29  Geo.  36  ;  Seborn  v.  Williams,  6  Jones,  575  ;  State 
V.  Buckner,  25  Mis.  167 ;  Oleaveland,  &c.  v.  Stanley,  7  Ohio  (N.  S.),  155  ; 
McGufBe  V.  State,  17  Geo.  497  ;  Brister  v.  State,  26  Ala.  107  ;  U.  S.  v._ 
Shackleford,  18  How.  588 ;  Vanhook  v.  State,  12  Tex.,  252  ;  Schoeffler 
V.  The  State,  3  Wis.  823 ;  State  v.  Patrick,  3  Jones,  443 ;  Keener  v. 
State,  18  Geo.  194;  States.  Price,  10  Rich.  351;  State  v.  Pierce,  8 

Clarke,  231 ; «.  Wilson,  lb.  407 ; v.  Shelledy,  lb.  477  ;  Conkey 

V.  Northern,  &c.,  6  Wis.  477  ;  State  v.  Boatwright,  10  Rich.  407  ;  State 
V.  Hays,  23  Mis.  287 ;  Walston  v.  Com.  16  B.  Mon.  15  ;  Spencer  v.  De 
France,  3  Iowa,  216. 
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and  it  did  not  appear  that  the  defendant  intended  to  influence 
him  improperly.' 

§  8.  A  verdict  implies  the  agreement{a)  of  all  the  jurors 
by  whom  it  is  found.  The  absence  of  such  agreement  there- 
fore is  held  ground  for  setting  aside  a  verdict,  though  in 
form  unanimous.  And  the  same  objection  may  involve  mis- 
behavior  on  the  part  of  the  jury,  which  is  itself  an  independent 
ground  of  new  trial.  As  where  the  plaintiff  claimed  on  two 
distinct  grounds,  either  of  which,  if  found  in  his  favor,  would 
entitle  him  to  a  verdict,  and  it  appeared  that  the  jury  did 
not  consider  and  decide  on  either  ground  separately,  but  that 
some  might  have  decided  on  one,  and  some  on  the  other.^  So 
a  new  trial  was  ordered,  where  the  jury  told  the  olBBcer  they 
had  agreed,  and  thereupon  separated,  and  talked  of  the  case 
in  a  bar-room;  and,  the  next  morning,  returned  to  the 
court  a  paper  signed  by  all  of  them,  and  stating  that  they 
did  not  agree;  and  were  then  sent  out  again,  and  returned 
a  verdict.'(5)  So  where,  on  the  trial  of  an  indictment  against 
two  defendants,  the  jury  coming  into  court,  and  intimating 
an  intention  to  acquit  one  of  them,  the  court  remarked, 
that,  if  one  was  guilty,  both  were,  and  the  State's  attorney 
therefore  ordered  the  clerk  to  enter  a  verdict  of  guilty  against 
both,  and  the  jury  were  asked  if  any  of  them  disagreed  to 

'  Park  a.  Harrison,  8  Humph.  412.        "Oliver    v.   Springfield,    5   Cow. 

2  Bigga  V.  Barry,  2  Curtis,  C.  C.     283. 
259;  Tucker  u.  the  Town,  &c.,  6  R. 
I.  561. 

(a)  "A  verdict,  as  the  name  imports  [veredictum)  is  taken,  in  theory 
of  law,  to  be  absolute  truth,  and  it  is  important  that  it  be  so  regarded." 
Per  Shaw,  0.  J.,  Cook  v.  Castner,  9  Oush.  78.  "The  record  of  a  ver- 
.  diet  implies  an  unanimous  consent  of  the  jury,  and  is  conclusive  and 
incontrovertible  evidence  of  the  fact."  Per  Sewall,  J.,  Grinnell  v. 
Phillips,  1  Mass.  541. 

(6)  But,  even  in  a  case  of  murder,  where  the  jury  agreed  to  return  a 
verdict  of  not  guilty,  but,  if  the  judge  were  dissatisfied,  to  change  it  into 
a  verdict  of  guilty ;  the  facts  being  disclosed  by  two  jurors,  the  jury 
were  sent  out  again,  and  returned  a  verdict  of  guilty.  Wats  v.  Brains, 
Cro.  Eliz.  778.    See  Beale  v.  Hall,  22  Geo.  431. 
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such  verdict,  to  which  the  only  reply  was  a  nod.'  So  either 
party  may  demand  a  poll  of  the  jury,  and  if,  thereupon,  a 
juror,  even  after  signing  the  verdict,  states  his  dissent;  the 
court  cannot  properly  do  anything  to  overcome  such  dissent.^ 

§  9.  The  general  rule,  which  we  shall  hereafter  (Chap.  X.) 
consider  more  particularly,  that  the  affidavit  of  a  juror  is  not 
admissible  to  prove  his  own  misconduct,  has  been  applied  to 
the  point  of  agreement.  Thus  a  juror  cannot  be  allowed  to 
impeach  his  verdict,  by  declaring  that  he  did  not  agree  with, 
but  submitted  to  the  rest.^  So  the  affidavit  of  a  juryman, 
that  he  would  not  have  agreed  to  the  answers  given  by  the 
foreman  to  the  court,  if  he  had  known  that  they  would  have 
entitled  the  plaintiff  to  a  verdict,  was  held,  if  admissible, 
no  ground  for  disturbing  the  verdict."  Nor  is  it  a  ground 
of  objection  to  the  verdict  in  a  capital  case,  that,  immediately 
after  it  was  published  by  the  clerk,  a  motion  was  made  by 
the  prisoner's  counsel 'to  have  the  jury  polled,  which  motion 
was  refused  ;  the  court  having  no  doubt  respecting  the  con- 
currence of  the  whole  jury.'  Nor  that  some  of  the  jurors 
agreed  to  the  verdict,  because  they  erroneously  believed  that 
the  plaintiff  could  review  the  cause.'  Nor  that  the  jury 
agreed  that  a  majority  should  decide  the  case,  and  were  at 
first  equally  divided,  and  then  one  changed  his  vote,  and 
gave  the  verdict  to  the  prevailing  party.'  Nor  upon  the 
affidavits  of  some  of  the  jurors,  that,  if  they  had  recollected 
certain  items  of  the  plaintiff's  claim,  and  included  them  in 
their  estimate,  they  should  not  have  agreed  upon  their  ver- 
dict, especially,  if  other  jurors  give  a  different  account  of  the 
manner  in  which  the  jury  came  to  their  conclusion.* 

§  9  a.  If  a  juror,  on  being  asked,  "  Is  this  your  verdict?" 
says,  "It  is,  as  far  as  it  goes;"  this  is  an  assent.' 

•  The  state  v.  Sliule,  10  Ired.  153.         «  y]^^  gt^te  v.  Wise,  7  Rich.  412. 
=  State  V.  Austin,  6  Wis.  205.  See  Beale  v.  Hall,  22  Geo.  431. 

a  Mercer  v.  State,  17  Geo.  146.  «  Newton  v.  Booth,  13  Verm.  320. 

«  Raphael  i:    Bank,  &o.  33  Eng.         '  M'Carty  d.  M'Carty,4  Rich.  594. 
Law  k  Eq.  276.  '  Newton  v.  Booth,  13  Verm.  320. 

"  Rankin  </.  Harper,  23  Mis.  679. 
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§  10.  After  returning  a  sealed  verdict,  as  allowed  by  law, 
for  the  plaintiff,  but  unsigned,  the  jury  by  consent  were  sent 
out  to  sign  it,  and  reported  that  they  could  not  agree.  A 
■verdict  being  valid  though  not  signed,  held,  the  plaintiff  had 
not  waived  his  right  to  judgment.'  So  the  jury  were  in- 
structed to  bring  in  a  sealed  verdict  the  next  morning. 
Having  found  their  verdict,  they  sealed  it  up,  and  gave  it  to 
the  oflScer  in  attendance,  who  handed  it  to  the  clerk  the  same 
evening.  The  clerk  opened  it  in  court  the  next  morning  in 
the  presence  of  the  jury,  who,  however,  were  not  then  asked 
whether  they  agreed  to  the  verdict;  but  no  objection  was 
taken  at  the  time.     Held,  the  verdict  should  stand.^ 

§  11.  The  agreement,  necessary  to  a  valid  verdict,  must 
be  that  of  the  number  of  jurymen  fixed  by  law.  "A  legal 
jury,  according  to  the  common  law,  consists  of  twelve  per- 
sons."' And  the  refusal  to  give  a  trial  of  fact  by  a  jury  of 
twelve  men,  instead  of  six,  is  the  denial  of  a  constitutional 
right,  and  ground  for  a  new  trial.''  So  the  trial  of  a  case 
before  eleven  jurors;  unless  the  party,  knowing  the  defect, 
waived  it.  It  is  a  duty  of  the  court  to  see  that  the  jury  is 
properly  constituted,  and  the  question  to  a  party,  whether 
he  has  any  objection  to  the  jury,  means,  whether  he  has  any 
challenge  to  make;  his  answer  in  the  negative,  without  notice, 
is  not  an  express  waiver  of  the  above-named  defect.' 

§  12.  As  necessary  to  fulfil  the  requisition  of  agreement, 
a  verdict  should  be  the  result  of  the  deliberate  judgment  of 
the  jury,  and  not  of  chance  or  hazard;  as  where,  in  the  old 
cases,  the  jury  threw  up  cross  or  pile  to  determine  the  amount 
of  damages,*  or  hustled  halfpence  in  a  hat,'  or  drew  lots, 

'  Miller  v.  Mahon,  6  Clarke,  456.      219.     See  Turns  v.  Com.  6  Met.  224  ; 
2  Paige  V.  O'Neal,  12  Cal.  483.  Foote  v.  Lawrence,  1  Stew.  483. 

'  Cancemi  v.  The  People,  18  N.  Y.  '  Cowles  o.  Buokman,  6  Clarke, 
(4  Smith)  135  ;  per  Strong,  J.  161. 

*  May  V.  Mil.  &  Miss.,  &o.,3  Wis.        '  Mellish  v.  Arnold,  Bunb.  51. 

'  Parr  v.  Seames,  Barnes,  438. 
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although  the  verdict  was  right.^  So,  in  order  to  settle  a  term 
of  imprisonment,  the  jury  agreed  that  each  should  set  down 
what  he  thought  right,  that  these  amounts  should  be  added 
together,  divided  by  twelve,  and  the  quotient,  whatever  it 
might  be,  adopted.  Held  ground  for  a  new  trial,  though 
it  would  have  been  otherwise,  if  the  agreement  had  been  to 
accept  such  amount  "  if  satisfactory,"  or  if  such  figuring 
were  by  way  of  experiment.^  So,  where  each  juror  put  down 
a  certain  sum  for  damages,  and  the  aggregate  was  divided 
by  twelve.^  So,  in  an  action  for  breach  of  promise,  an  in- 
struction, that,  if  the  jury  believed  the  plaintiff  ought  to 
recover,  but  disagreed  as  to  the  amount,  "  they  have  the  right, 
each  one,  to  set  down  the  sum  he  believes  ought  to  be 
recovered  by  the  plaintifi',  and  add  them  all  together,  then 
divide  the  sum  total  by  the  number  twelve,  and  find  that 
amount,  twelfth  part,  in  damages,  if  they  think  proper  to 
do  so,"  is  erroneous."  And,  contrary  to  the  prevailing  rule, 
this  irregularity  has  been  sometimes  proved  by  af&davits  of 
the  jurors."  So  also  by  the  testimony  of  the  constable  that 
he  overheard  the  agreement ;  and  also  that  the  jurors  ad- 
mitted it  to  him  (though  this  was  held  doubtful.)* 

§  13.  But  on  the  other  hand  it  is  held  that  a  new  trial 
will  not  be  granted,  where  the  method  of  lot  or  chance  "  is 
adopted  merely  for  the  sake  of  arriving  at  a  reasonable 
measure  of  damages,  without  binding  the  jurors  by  the 
result."'  A  compromise  verdict  is  not  necessarily  illegal.^ 
And  a  middle  sum,  especially  in  torts,  may  sometimes  be  the 

'  Hale  V.  Cove,  1  Str.  642 ;  Ruble  Sohanler  v.  Porter,  lb.   482.      See 

V.  M'Donald,  7  Clarke,  90  ;  EUedge  Dunn  v.  Hall,  8  Blaokf.  32. 

V.  Todd,  1  Humph.  43  ;  Parban  v.  '  AUard  v.  Smith,  2  Met.  K7.  297. 

Harney,  6  Sm.  &  M.  55 ;  Bennett  v.  '  Warner  v.   Kobinson,  1    Root, 

Baker,  1  Humph.  399.  194. 

2  Crabtree  v.  State,  3  Sneed,  302  ;  «  Smith  v.  Cheetham,  3  Caines,  57. 
Birohard  v.  Booth,  4  Wis.  67.  '  Dana  v.  Tucker,  4  John.  487  ; 

3  Smith  V.   Cheetham,  3  Caines,  Guard  v.  Risk,  11  Ind.  156 ;  Chand- 
57  ;  Roberts  v.  Failis,  1  Cow.  238  ;  ler  v.  Barker,  2  Harring.  587  ;  John- 
Harvey  V.  Riokett,   15    John.   87  ;  son  v.  Perry,  2  Humph.  569. 
Warner  v.  Robinson,  1  Root,  194;  *  Harrison  &  McGehee  v.  Powell, 
Manix  v.   Malony,    7    Clarke,    81 ;  24  Geo.  530. 
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best  rule.'  As  where  there  was  first  a  sum  named  by  each 
juror,  and  a  subsequent  agreement  to  adopt  the  result  as  the 
verdict.'  (In  this  case  ten  jurors  named  a  sum;  as  proved 
by  one  of  the  two  others.)  So,  where  some  thought  the 
amount  too  high,  but  for  the  sake  of  being  released  yielded 
to  the  majority.'  (Af&davits  were  received  in  this  case.)  So 
where  each  juror  marked  a  sum,  and  the  aggregate  was 
divided  by  twelve,  but  this  sum  was  not  agreed  to.  Another 
marking  and  division  were  had,  which  were  unsatisfactory, 
and  it  was  at  length  determined  to  adopt  the  previous  result, 
with  a  certain  deduction.''  So  where  jurors,  concurring  in 
the  guilt  of  the  prisoner,  severally  set  down  the  time  for 
which  they  thought  he  should  be  confined  in  the  peniten- 
tiary, and  the  aggregate  was  divided  by  twelve ;  after  which 
they  all  concurred  in  it  as  their  verdict.' 

§  14.  It  has  been  sometimes  held  that  a  new  trial  will 
not  be  granted  for  the  incompetency  of  a  juror.''  (a)  Nor 
for  the  rejection,  from  the  panel,  of  a  juror,  supposed  to  be 
competent;  a  new  trial  in  such  case  not  furnishing  any 
remedy.'  So,  if  the  jury  be  irregularly  sworn  by  the  inad- 
vertence of  both  parties,  and  a  verdict  taken  against  two, 
one  of  whom  had  not  appeared,  the  court  will  correct  the 

'  Cowperthwaite  v.  Jones,  2  Dall.  *  Birchard  v.  Booth,  4  Wis.  67 

55.  5  Thompson's  Case,  8  Gratt.  637. 

2  Grinnell  v.  Phillips,  I  Mass.  541.  ^  Booby  v.  The  State,  4  Yerg.  111. 

'  Shobe  V.  Bell,  1  Rand.  39.  '  West  v.  Forrest,  22  Mis.  344. 


(a)  On  the  general  subject  of  the  qualifications  of  jurors,  see  Kirby's 

case,  7  Leigh,  747  ;  Com.  v.  Carter,  2  Va.  Gas.  319  ;  v.  Moore,  9 

Leigh,  639 ; v.  Burcher,  2  Bob.  826 ;  Briggs  v.  Georgia,  15  Verm. 

61 ;  Bratton  v.  Bryan,  1  A.  H.  Mar.  212  ;  Pinley  v.  Hayden,  3  lb.  330  ; 
Ladd  V.  Prentice,  14  Conn.  109 ;  Stephen's  case,  4  Leigh,  679 ;  Hen- 
driok's  case,  5  Leigh,  707;  Byrd  v.  State,  1  How.  163;  Anderson  v. 
State,  5  Pike,  444  ;  State  v.  Bryant,  10  Yerg.  527  ;  Shoemaker  v.  State, 

12  Ohio,  43  ;   State  v.  Mussey,  2  Hill  (S.  0.)  379 ; v.  Williams, 

lb.  381 ;  People  v.  Fuller,  2  Park.  16 ;  Carpenter  v.  Dame,  10  Ind. 
125. 

9 
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irregularity  without  ordering  a  new  trial,  where  it  can  do 
so  consistently  with  the  merits.* 

§  15.  The  distinction  is  made,  that,  "if  the  objection  goes 
to  the  moral  capacity  or  impartiality  of  the  juror,  or  to  any 
matter  which  goes  to  impeach  the  fairness  or  impartiality 
of  the  verdict,  if  not  discovered  until  after  verdict,  it  would, 
no  doubt,  be  as  good  a  ground  for  a  new  trial,  as  a  cause 
of  challenge  before.  But  when  the  objection  rests  upon 
technical  ground,  as  the  want  of  property,  alienage,  or  the 
like,  we  cannot  admit  that  the  rule  applies."^  So  a  distinction 
is  taken  between  the  cases,  where  objection  is  made  to  the 
personal  qualifications  of  a  juror,  as  that  he  was  not  liber  et 
legalis  homo,  or  drawn  from  a  wrong  vicinage ;  and  where 
there  is  a  mere  irregularity  in  his  return,  as  that  he  was 
drawn  more  than  the  legal  time  before  the  sitting  of  the 
court.  In  the  latter  case,  although  the  officer  may  be  pun- 
ishable, or  the  juryman  dismissed,  a  new  trial  will  not  be 
granted.^(a)  In  this  case,  also,  which  was  an  alleged  ir- 
regularity in  the  election  of  jurors  from  a  certain  town  in 
the  county,  the  distinction  is  taken,  between  an  informality 
of  this  nature,  not  apparently  affecting  the  merits,  and 
the  objection  of  interest  or  prejudice  in  a  juror.  It  is  re- 
marked that  a  contrary  rule  would  furnish  a  dangerous 
temptation  to  send  through  the  towns  of  the  county,  in  order 
to  get  rid  of  an  honest  verdict  upon  technical  grounds. 

§  16.  And  a  verdict  will  not  be  set  aside,  merely  on  the 
ground  that  some  of  the  jurors  were  irregularly  selected, 

1  Haas  V.  Eyans,  5  Watts  &  Serg.  2  Per  Marshall,  C.  J.,  Queeu,  &c. 
252.  V.  Hepburn,  7  Cranoh,  297. 

»  Amherst  v.  Hadley,  1  Pick.  38. 

(a)  In  New  Jersey,  in  cases  where  a  venire  should  be  "  as  well"  to 
assess  damages,  as  to  try  an  issue,  if  the  award  of  the  venire  is  right,  it 
is  no  ground  for  a  new  trial,  that  the  venire  is  in  the  common  form,  with- 
out the  introduction  of  the  tarn  quam  clause.  Caldwell  v.  West,  1 
New  Jersey,  411. 


CH.  IX.]  JURY.     lEEEGULAEITIES,  ETC.  131 

although  the  party  did  not  know  of  such  irregularity 
before  the  verdict.^  Nor  because  a  juror  was  a  person 
by  law  exempted  from  that  service;  as  where  a  statute  pro- 
vided that  "ordained  ministers  are  exempted  from  serving 
on  juries,  and  their  name  shall  not  be  placed  on  said  list  of 
jurors."  The  court  took  a  distinction  between  exemption 
and  disqualification.  A  person  disqualified,  and  therefore 
incompetent  and  incapable,  cannot  be  exempted  from  a  duty 
or  a  service,  when  the  law  imposes  no  such  duty  or  service 
upon  him.  Such  an  exemption  is  a  personal  privilege,  with 
which  the  parties  to  the  cause  have  no  concern.^  So  where, 
after  the  issuing  of  venires  for  the  county  of  H.,  the  town 
of  G.  was  set  off  from  H.,  and  annexed  to  P.,  but  a  juror 
belonged  to  G.;  and  no  challenge  was  made  for  this  cause: 
held,  the  objection  was  waived.'  So  the  relationship  of  the 
sheriff,  who  summoned  the  jury,  to  a  party,  is  ground  of 
challenge  to  the  array;  but  the  objection  cannot  be  raised 
as  ground  for  a  new  trial,  unless  good  excuse  is  shown  for 
not  taking  it  before.''(a) 

§  17.  It  is  held  ground  of  new  trial,  that  the  jury  were 

'  Page  V.  Danvers,  7  Met.  326.  '  Mt.    Desert   v.   Cranberry,  &c., 

2  State  V.  Forshner,  43  N.  H.  89,  46  Maine,  411. 

90,  91 ;  Breeding  v.  State,  11  Tex.  *  Rector  v.  Hudson,  20  Tex.  234. 
257. 

(a)  In  California,  under  the  act  concerning  jurors  (§  1  Sts.  of  1852, 
p.  7),  a  juror,  who  is  not  an  elector  of  the  county  for  which  he  is  sum- 
moned, is  incompetent.  Sampson  v.  Schaffer,  3  Cal.  107.  He  cannot 
be  an  elector  unless  he  is  a  resident ;  residence  depends  upon  intention 
as  well  as  fact,  and  mere  inhabitancy  for  a  short  period,  without  the 
intention  of  acquiring  a  domicile,  does  not  make  a  resident  so  as  to 
constitute  an  elector.  People  v.  Peralta,  4  Oal.  175.  But  a  citizen 
who  has  resided  in  the  county  fourteen  days,  and  then  been  absent  for 
some  months  from  the  State,  with  the  intention  of  returning  to  reside 
in  the  county,  and  did  return  and  reside  therein  some  fourteen  days,  is 
a  competent  juror,  his  residence  dating  from  his  first  residence,  and  not 
from  his  return.  People  v.  Stonecifer,  6  Cal.  403.  In  Indiana,  that  a 
juror  is  not  a  householder  is  a  good  cause  for  challenge.  Lafayette  &c. 
V.  New  Albany,  &c.,  13  Ind.  90. 
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not  sworn,  or  not  in  proper  form.'  Thus  it  is  held  that  a 
jury  may  not  be  sworn  to  try  the  issue,  till  issue  be  made 
by  replying  to  good  pleas  in  bar.'  But  a  new  trial  will  not 
be  granted,  because  the  oath  of  the  jury  was  slightly  informal.' 
Thus  it  is  not  necessary,  in  an  action  of  trover,  to  swear  the 
jury  "to  try  the  issue  and  the  damages  to  assess;"  it  is  suffi- 
cient if  they  are  sworn  "to  try  the  issue  joined."''  And  a 
record  may  be  substantially  good,  stating  that  the  jury  were 
sworn,  but  not  for  what;  the  presumption  being,  that  they 
took  the  proper  oath.'(rt) 

§  18.  Notwithstanding  the  instances  above  referred  to,  ia 
which  slight  informalities  have  been  disregarded;  as  the 
general  rule,  it  is  laid  down,  that,  to  support  a  judgment,  it 
must  be  founded  upon  a  verdict  delivered  by  twelve  competmi 
jurors,  otherwise  there  is  a  mistrial.^  So,  wherever  the  ob- 
jection to  a  juror  would  be  good  cause  of  challenge  for 
favor,  on  an  indictment  for  murder,  if  discovered  in  time,  it 
will  be  ground  for  a  new  trial,  if  not  discovered  till  after 

'  Irwin  V.  .Tones,  1  How.  (Miss.)  Pile,  5  Ala.  72  ;   Dyson  v.  State,  4 

497;    Beall   v.    Campbell,    lb.    24;  Cushm.  3t)2  ;  U.  S.  r.  Reed,  2Blatcli. 

Harriman  v.  State,  2  Greene,  270 ;  435  ;  Dillingham  v.  Skein,  1  Hemp. 

Patterson  v.  State,  2  Eng.  59  ;  Bell  181. 

V.  State,  5  lb.  536  ;  Sandford  v.  State,  «  Vaden  v.  Ellis,  18  Ark.  355. 

6  lb.  328  ;  State  v.  Rollins,  2  Post.  "  Dillingham  v.  Skein,  1  Hemp. 

528.  181. 

2  Miles  V.  Rose,  1  Hemp.  37.  ^  Per  Holroyd,  J.,  King  v.  Tre- 

'  Earl  V.  "Van  Buren,  2  Halst.  344 ;  maiue,  7  Dow.  684. 

State  V.  Jones,  5  Ala.  666  ;  State  o. 


[a]  In  reference  to  the  ancient  practice,  still  retained  in  some  States, 
and  rarely  in  terms  abolislied,  of  determining  the  competency  of  jurors 
by  triers  ;  see  Epps  v.  State,  19  Geo.  102  ;  People  v.  Dewick,  2  Park. 
230.  Triers,  appointed  for  a  juror  challenged  for  favor,  are  to  decide 
whether  the  juror  is  indifferent.  The  court  should  not  instruct  them 
how  they  are  to  find.     People  v.  McMahon,  2  Park.  633. 

Causes  of  disqualification  are  often  expressly  enumerated  in  the  statute 
law.  But  such  enumeration  is  held  not  to  supersede  other  causes  not 
mentioned.    State  v.  Marshal,  1  Ala.  302. 

As  to  objections  arising  from  the  drawing  of  the  jury,  see  U.  S.  v. 
Stowell,  2  Curt.  153 ;  People  v.  Thurston,  2  Park.  49. 
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verdict.'  And  upon  a  motion  for  a  new  trial,  on  the  ground 
that  a  prejudiced  juror  was  called  to  fill  up  the  panel,  after 
the  right  of  challenge  had  been  exhausted  by  the  defendants; 
it  was  held  that  the  right  of  challenge  for  cause  could  not 
be  exhausted.^ 

§  19.  Ignorance,  on  the  part  of  the  freeholders  of  a  magis- 
trate's court,  of  the  fact  that  a  certain  statute  applicable  to 
the  case  was  still  in  force,  is  sufficient  ground  for  a  new  trial 
in  a  capital  case.''  Or  the  incompetency  of  a  juror,  from 
mental  or  bodily  disease,  to  perform  his  duties  intelligently, 
if  not  known  to  the  parties  or  the  court  during  the  trial. ^ 
Or  the  fact  that  a  juror  did  not  understand  the  English 
language;^  unless  waived  by  neglect." 

§  20.  Where  a  statute  of  the  State  provided  that  no  juror 
should  be  over  sixty-five  years  of  age;  it  was  held  that  even 
consent  of  the  parties  would  be  no  waiver  of  an  objection 
on  this  ground.'  So  it  is  held  that  this  objection  may  be 
made  after  the  statutory  questions  have  been  put ;  at  least, 
■where  no  injury  results  to  the  State  therefrom.^  But  on 
the  other  hand  a  statute,  requiring  the  jury  list  to  be  com- 
posed of  persons  under  sixty,  was  construed  merely  to  create 
a  personal  exemption,  and  not  to  furnish  ground  of  objection 
by  the  parties.'(a) 

§  21.  In  Vermont,  a  want  of  freehold  qualification  in  one 

'  Monroe  v.  Georgia,  5  Geo.  85.  *  Boetge  v.  Landa,  22  Tex.  105. 

2  Alexander  v.  Dunn,  5  Ind.  122.         '  Sutton  w.  Petty,  2  South.  504. 

3  State  V.  Nicholas,  2  Strobh.  278.        «  Thomas  v.  The   State,  27  Geo. 
*  Hogshead  v.  State,  6  Humph.  59.  287. 

°  Lafayette,  &c.  v.  New  Albany,  *  Breeding  v.  The  State,  11  Tex. 
&o.,  13  Ind.  90.  257. 


[a)  The  court,  being  satisfied  by  inspection  that  a  juror  is  drunk,  and 
the  prisoner's  counsel  not  disputing  it,  may  set  him  aside  for  cause. 
Thomas  v.  State,  27  Geo.  287. 
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of  the  jurors  is  ground  for  a  new  trial,  if  the  fact  was  not 
known  at  the  triaL^a) 

§  22.  It  is  sometimes  held  ground  of  new  trial,  that  a 
juror  was  an  alien?  In  general,  the  point  must  be  held  to 
depend  upon  the  statute  laws  of  each  State.(6)  And  there 
are  numerous  cases  in  which  such  incompetency  is  not  re- 
cognized.'(c) 

§  23.  A  frequent  ground  of  application  for  new  trial  re- 
lates to  the  mode  of  summoning  or  impanelling  jurors."  It 
is  held  that  the  statutes  for  selecting,  drawing,  and  summon- 
ing jurors  form  no  part  of  a  system  to  procure  an  impartial 
jury  to  parties.'  And  the  formation  of  the  jury  that  is  to 
try  a  cause  is  under  the  direction  and  within  the  discretion 
of  the  presiding  judge.^  Thus  it  lies  in  the  sound  discretion 
of  the  court,  to  permit  a  portion  of  a  jury  to  disperse  before 
completing  the  panel.' 

§  24.  It  has  been  held  ground  of  new  trial,  that  the  jury 

'  Briggs  V.  Georgia,  15  Verm.  61.  '  See  Jennings  v.  Aster,  5  Duer, 

2  Schumaker  v.  The  State,  5  Wis.  695  ;  Straughan  v.  The  State,  16  Ark. 
324 ;  Borst  v.  Beecher,  6  John.  332 ;  37  ;  State  v.  Cole,  9  Humph.  626. 
Guykowski  v.  The  People,  1  Soam.  *  Rafe  v.  State,  20  Geo.  60. 

476.  *  Walker  u.  Kennison,  34  N.   H. 

3  HoUingsworth  v.  Duane,  4  Dall.     257. 

353.  See  Com.  v.  Cherry,  2  Virg.  Cas.        '  Frances  v.  State,  6  Florida,  306. 
20  ;  Boyington  v.  The  State,  2  Port. 
100 ;  Com.  v.  Smith,  9  Mass.  107. 

[a)  As  to  the  constitutional  privilege  of  having  a  jury  from  the  county, 
see  Shaffer  v.  State,  1  How.  Miss.  238. 

(6)  In  Illinois,  the  disqualification  applies  only  in  capital  cases. 
Greenup  v.  Stoker,  3  Gilm.  202. 

(c)  A  defendant,  having  been  convicted  of  conspiracy,  moved  for  a 
new  trial,  upon  an  afBdavit  that  a  special  juror  who  served  on  the  trial 
was  an  ahen,  and  that  the  fact  was  not  known  to  him  till  after  the  trial; 
but  the  court  refused  to  set  aside  the  verdict.  Lord  Tenterden,  0.  J., 
remarked,  that  he  was  not  aware  that  a  new  trial  had  ever  been  granted, 
on  the  ground  that  the  juror  was  liable  to  be  challenged,  if  the  party 
had  an  opportunity  of  making  his  challenge.  The  King  v.  Sutton,  8  B. 
&  0.  417. 
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was  summoned  by  an  interested  person  or  by  a  wrong  officer.' 
But,  on  the  other  hand,  applications  for  new  trial,  founded 
on  this  class  of  objections,  have  been  often  refused.  The 
question  usually  turns  upon  minute  points  of  form,  or  the 
construction  of  local  statutes.''(a)  Thus,  that  the  jury  was 
drawn  by  an  officer  without  authority,  or  by  an  interested 
person,  has  been  held  no  ground  of  new  trial.^    Nor  impro- 

>  Hngg  V.   Kille,  2  Halst.    435  ;  ^  See  State  v.  Gilliok,  7  Clarte, 

State  V.  Monk,  3  Ala.  415  ;  Baylis  v.  287  ;  State  v.  Pierce,  lb.  231. 

LucaSjCowp.  112  ;  Boon  D.  The  State,  '  Wakeman    v.  Sprague,  7    Cow. 

1  Kelly,  361 ;  Woods   u.  Rowan,  5  720  ;  Hart  v.  Tallmadge,  2  Day,  381 ; 

John.  133  ;   Munshower   v.  Patton,  Prince  v.  State,  3  St.  &  P.  253. 
10  S.  &  E.  334 ;  Vanankeu  v.  Bee- 
mer,  1  South.  364. 


(a)  The  selection  of  jurors  was  held  no  ground  of  new  trial,  in  a  late 
capital  case  in  England.  Mansell  v.  Queen,  8  BU.  &,  B.  54.  In  some  of 
the  States,  informalities  of  this  kind  are  expressly  cured  by  statute. 
Statutes  of  this  nature  exist  in  Massachusetts,  Wisconsin,  and  Arkansas. 
See  Wis.  Rev.  Sts.  c.  27,  ?  29  ;  Ark.  L.,  c.  126,  |  118.  In  Mississippi,  if 
the  name  of  any  person  already  returned  be  omitted  in  the  annual  list, 
or  the  name  of  an  improper  person  be  returned  in  the  annual  list,  or 
if  the  assessor  should  wholly  fail  to  return  an  annual  list,  as  required  by 
law,  it  will  not  vitiate  the  list  of  jurors,  provided  they  are  regularly 
drawn  from  the  box  number  one.  Sumrall  v.  State,  29  Miss.  202.  The 
time  provided  by  the  statute,  in  California,  in  which  a  jury  shall  be  re- 
turned by  the  sheriff,  is  directory,  and  not  mandatory.  Mowry  v.  Star- 
buck,  4  Oal.  274.  In  California,  no  regular  panel  having  been  drawn  and 
summoned,  the  court  ordered  thirty-six  jurors  to  be  summoned,  which 
was  done,  and,  twenty-seven  of  them  appearing,  the  court  caused  their 
names  to  be  placed  in  a  box,  of  which  twelve  were  drawn  to  constitute 
a  trial  jury.  The  defendant  challenged  the  whole  panel,  but  the  court 
overruled  the  challenge,  and  the  defendant  excepted.  Held,  that  the 
exception  was  not  well  taken,  for  by  I  16,  p.  355,  Compiled  Laws,  full 
power  is  conferred  upon  the  court  to  enter  such  an  order  as  was  entered 
in  this  case.  People  v.  Stuart,  4  Cal.  218.  In  Georgia,  a  person  belong- 
ing to  the  grand  jury  list  of  a  county,  who  has  not  been  sworn  on  the 
grand  jury  of  the  term  of  the  court  at  which  a  trial  takes  place,  is  not 
disqualified  from  serving  on  the  jury  to  try  offenders.  Eafe  v.  State,  20 
Geo.  60.  Sec.  34  of  the  14th  division  of  the  penal  code  has  no  reference 
to  the  mode  of  selecting,  drawing,  and  summoning  jurors,  but  refers  to 
the  act  charged  as  an  offence.    lb. 
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per  interference  in  the  selection  of  jurors.^     Or  that  the 
names  of  jurors  were  drawn  from  a  hat." 

§  25.  Any  irregularity  on  the  part  of  officers  is  held  in- 
sufficient ground  of  new  trial,  unless  productive  of  some 
injury;  and  more  especially  unless  the  objection  be  taken 
seasonably.' 

§  26.  It  has  been  sometimes  held,  that  a  new  trial  might 
be  ordered  on  the  ground  of  some  mistake  as  to  the  nameoi 
a  member  of  the  jury  by  whom  the  cause  was  tried.  As,  in 
the  English  practice,  in  case  of  variance  between  the  name 
of  a  juror  in  the  venire  facias  and  distringas,  and  in  the  return 
of  the  latter.  Thus  where  Turnor  was  substituted  for 
Taverner*  So  where  the  name  returned  was  Gregory,  and 
that  in  the  distringas  George  W.  And  also  where  the  surname 
in  the  venire  was  Mizael,  and  that  in  the  distringas  MichaeU 
(These  decisions  seem  to  have  been  predicated  in  part  upon 
the  ground  that  the  remedy  by  attaint  is  not  applicable  where 
such  defect  exists  in  the  jury.^(a))  So  one  Richard  Geater, 
summoned  and  returned  as  a  juror,  did  not  attend,  but  one 
Richard  Sheppard,  verbally  summoned  on  the  crown  side, 
did  attend.  When  Geater  was  called,  Sheppard,  thinking 
himself  called,  answered  and  was  sworn,  neither  party  being 
aware  of  the  mistake  till  after  the  trial.  A  verdict  for  the 
plaintiff  was  set  aside,  for  the  reason  that  by  St.  3  Geo.  2  all 
the  jurors  should  be  drawn  from  the  box,  but  the  name  of 

'  Quinebaug,  &o.   v.   Tarbox,  20  Seld.  531 ;  State  «.  Lytle,5  Ired.  58  ; 

Conn.  510.  v.  Benton,  2  Dev.  &  B.  196. 

2  Birohard  v.  Booth,  4.  Wis.  67.  But  see  State  v.  Powell,  2  Halst.  244. 

^  Com.  0.  Roby,  12  Pick.  496  ;  U.  ^  Fermor  v.  Dorrington,  Cro.  Eliz. 

S.  V.  Gibert,  2  Sumn.  19  ;  People  v.  222. 

Ransom,  7  Wend.  417 ;  State  v.  Has-  "  Cases  cited  in  Cro.  Eliz.  222. 

cell,  4  N.  H.  352  ;  Com.  v.  Norfolk,  "  Hassett  v.  Payne,  Cro.  Eliz.  256. 
5  Mass.  435 ;  Euos  v.  Dayharsli,  1 

(a)  In  reference  to  the  attendance  of  one  person  as  a  juror  instead  of 
another  -who  was  summoned,  see  Eussell  v.  Ball,  Barnes,  455  ;  King  v. 
Tremearne,  5  B.  &  0.  452.  See,  as  to  the  construction  of  an  act  requir- 
ing an  addition  to  be  given  to  jurors,  that  it  is  merely  directory  ;  Clark 
V.  Commonwealth,  29  Penn.  129. 
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Sheppard  was  never  put  in.'  So  a  new  trial  was  ordered, 
where  one  summoned  on  the  jury  failed  to  appear,  but  his 
son,  of  the  same  name,  not  qualified,  attended,  and  an- 
swered for  the  father,  and  was  sworn  on  the  jury.^  So  where 
the  tales  panel  annexed  to  the  record  contained  the  name  of 
John  Williams,  which  being  called,  a  person  answered  to  it, 
and,  being  sworn,  joined  in  the  verdict.  After  the  trial  it 
was  discovered  that  the  name  of  this  person  was  Richard 
Henry  Williams,  the  son  of  John,  that  he  was  but  twenty 
years  and  six  months  old,  that  he  had  not  been  summoned, 
and  was  not  qualified  in  regard  to  property,  having  no  free- 
hold or  copyhold  estate.  It  appeared  from  his  affidavit  that 
his  father  had  been  summoned,  but,  being  ill,  had  requested 
his  son  to  appear  for  him,  which  he  did,  and,  upon  hearing 
the  father's  name  called,  answered,  went  into  the  box  and 
took  the  oath,  not  knowing  that  there  was  any  harm  in  so 
doing.  There  was  no  collusion  between  the  son  and  the  pre- 
vailing party.  Held,  there  should  be  a  new  trial.^  So  where, 
in  the  panel  of  the  venire,  a  juryman  was  wrongly  named 
Palus  Cheal  and  in  the  distringas  and  postea  Paulus  Cheale, 
judgment  was  arrested,  an  error  in  the  venire  being  fatal.* 
So,  just  before  the  verdict  was  delivered  in  a  special  jury 
cause,  it  was  discovered  that  one  of  the  special  jurors  impan- 
elled had  been  summoned  in  another  cause,  and  had  by  mis- 
take answered  to  a  wrong  name.  The  defendant  then  ob- 
jected to  the  verdict's  being  received,  and  thereupon  the 
judge  offered  to  discharge  the  jury  and  try  the  cause 
over  again.  This,  however,  was  not  assented  to,  and,  the 
plaintiff"  claiming  to  have  the  verdict  taken,  the  jury  ulti- 
mately returned  their  verdict  in  favor  of  the  plaintiff".  Held, 
a  mistrial;  and,  as  the  defect  had  been  discovered  and  ob- 
jected to  before  the  verdict  was  given,  the  court  was  bound 
to  award  a  venire  de  novo.' 

'  Norman  v.  Beaumont.  1  Willes,  '  Codwell's  Case,  5  Co.  42.     See 

434;  Barnes,  453.  Cotton's  case,  Cro.  Eliz.  258. 

^  Eassell  v.  Ball,  Barnes,  455.  ^  Ashburnham  v.  Michael,  4  Eng. 

'  King  V.  Tremaine,  7  Dow.  &  R.  Law  and  Eq.  244. 
684. 
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§  27.  A  distinction  has  been  sometimes  made  between  an 
error  in  the  surname  and  one  in  the  Christian  name;  it  being 
held  that  a  man  can  have  but  one  name  of  baptism,  but  may 
have  two  surnames.* 

§  28.  In  the  return  of  the  venire  and  the  distringas  a  jury- 
man was  named  Samuel^  but  in  the  panel  annexed  and  the 
administration  of  the  oath  Daniel.  But  it  appeared  that  he 
was  the  person  returned,  that  his  name  was  Samuel,  that  he 
was  the  only  one  in  the  parish  of  that  name,  that  the  error 
was  committed  by  the  sheriff's  clerk  in  copying  the  name 
from  the  distringas  to  the  panel,  and  that  there  was  much 
noise  in  the  court-room  when  the  juror  was  sworn,  and  he 
supposed  himself  to  be  called  Samuel.  Held,  the  record 
should  be  amended.'  So  where,  at  the  summer  assizes  for 
Newcastle,  one  Robert  Curry,  who  served  upon  the  jury,  an- 
swered to  the  name  of  Joseph  Curry  in  the  sheriff's  panel, 
and  had  been  sworn  by  that  name;  and  it  appeared  that  there 
was  a  person  of  the  latter  name  belonging  to  Newcastle  but 
not  then  resident  in  the  town  or  county ;  but  that  Robert 
was  qualified  to  serve  on  juries,  and  had  been  summoned  by 
the  sheriff:  held,  this  was  a  mere  misnomer  and  cause  of 
challenge,  which  might  have  been  immediately  cured  by 
changing  the  panel,  but  after  judgment  it  could  not  be  as- 
signed as  error,  nor  a  fortiori  be  made  ground  for  summary 
application  for  new  trial.'  So  when  the  person  actually 
serving  is  the  party  whose  name  was  taken  from  the  free- 
holder's book,  and  he  stood  as  a  juryman,  and  was  returned 
in  the  panel  annexed  to  the  venire,  and  was  summoned  and 
attended  both  on  a  view  and  at  the  trial ;  the  verdict  will 
not  be  set  aside  for  a  mistake  in  the  Christian  name,  more 
especially  if  it  be  slight,  as  Henry  for  Harry."  So,  in  Missis- 
sippi, a  mistake,  in  the  copy  of  the  special  venire  furnished 
the  prisoner,  in  the  Christian  name  of  a  juror,  made  through 
inadvertence,  and  occasioning  no  injury,  is  no  ground  for  a 

'  Displyn  v.  Sprat,  Cro.  Ellz.  57.  '  Wrey  v.  Thorn,  Barnes,  454.  See 

*  Roe  V.  Devys,  Cro.  Car.  563.  also  Roe  v.  Devys,  Cro.  Car.  6ti3. 

'  Case  of  a  Juryman,  12  E.  231. 
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new  trial.'  And  where  the  mistake  was  in  the  surname,  as 
where  the  person  really  intended  for  a  juror  actually  served, 
but  was  returned  and  named  in  the  distress  as  Robert  Moore, 
but  in  the  panel  and  postea  Robert  Mawre;  held,  no  ground 
for  arrest  of  judgment.^(a) 

§29.  If  one  successfully  challenged  upon  the  principal 
panel  is  afterwards  sworn  as  a  talesman  under  another  name ; 
this  is  ground  of  new  trial,  even  though  the  verdict  be  sat- 
isfactory to  the  judge.^  So  where  a  special  jury  was  ordered, 
all  of  whom  failed  to  attend,  and  the  case  was  tried  by  tales- 
men ;  held,  there  should  be  a  new  trial.^(6) 

§  30.  But  where  two  jurymen  fZe  talibus  circumstanlibus  were 

'  Browning  v.  State,  33  Miss.  47.  Brooke,  412.     See,  as   to  talesmen, 

2  Countess  of  Rutland's  Case,  5  M'Guffie  v.  The  State,  17  Geo.  497 ; 
Cro.  42.  State    v.    Lamon,   3   Hawks,   175  ; 

3  Parker  v.  Thornton,  2  Ld.  Ray.  Crawford  v.  Creagh,  1  Ala.  592 ; 
1410.  State  v.  Bennett,  14  La.   An.  651 ; 

*  Drumgoold  v.  Home,  1  Hud.  &     Suttle  v.  Batle,  1  Clarke,  141. 

(a)  By  St.  21  Jac.  1,  "No judgment  shall  be  stayed  or  arrested  after 
verdict,  because  any  of  the  jury  is  misnamed,  either  in  the  surname  or 
addition  in  any  of  the  jury  process,  or  in  any  return  thereupon,  so  as  upon 
examination  it  appears  to  be  the  same  person  who  was  meant  to  be  re- 
turned." As  to  amendment  in  cases  of  this  nature,  see  Cotton's  case, 
Cro.  Eliz.  258  ;  Hugo  v.  Payne,  Danv.  Abr.  330;  Floyd  v.  Bethell,  lb. 
331.  Where,  in  the  trial  of  a  capital  case,  the  scrolls  had  not  the 
Christian  name  written  ia  full,  but  only  the  initials,  no  objection  being 
made  when  the  scrolls  were  put  in  the  hat ;  held,  no  ground  of  chal- 
lenge. State  V.  Simmons,  6  Jones,  309.  See  State  v.  Stedman,  7  Port. 
49.5. 

(6)  In  Missouri,  when  the  regular  panel  of  jurors  is  exhausted,  there 
is  no  law  requiring  any  particular  number  of  talesmen  to  be  summoned, 
or  requiring  a  list  of  them  to  be  given  to  the  defendant.  State  v.  Buckner, 
25  Mis.  167.  In  Indiana,  where  a  cause  was  tried  by  a  jury  summoned 
from  among  the  bystanders,  the  regular  panel  having  been  discharged  ; 
held,  such  proceeding  was  authorized  by  the  statute  of  1852,  and  not- 
withstanding the  supplementary  statute  of  1853.  Shaw  v.  Wood,  8  Ind. 
518.  In  Georgia,  the  law  does  not  require  that  the  names  of  tales  jurors 
should  be  in  the  jury-box,  or  that  they  should  have  been  qualified  for 
jurors  at  any  time  previous  to  the  trial.  M'G-uffie  v.  The  State,  17  Geo. 
497. 
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returned  to  complete  the  panel  for  a  case  on  trial,  and  sworn 
to  give  a  true  verdict  in  all  causes  which  should  be  com- 
mitted to  them,  and  afterwards  sat  in  another  cause  without 
being  returned  and  sworn  anew  ;  but  no  objection  was  made 
on  this  ground  before  verdict :  held,  no  cause  for  a  new  trial.^ 
So  where  a  talesman  was  sworn  on  the  jury  after  being  struck 
off  the  list  of  special  jurors;  held,  if  the  defendant,  against 
whom  a  verdict  was  rendered,  had  been  guilty  of  inattention 
in  failing  to  object  before  the  juror  was  sworn,  he  had 
"  slipped  his  time,"  the  objection  came  too  late,  and  a  new 
trial  should  not  be  granted.^  So  it  is  no  ground  for  new 
trial,  that  two  of  the  jurymen  named  in  the  panel  of  a  special 
jury  were  not  summoned  and  failed  to  appear,  and  talesmen 
were  sworn  in  their  place ;  no  fraud  or  collusion  being  sug- 
gested.^ So  in  a  capital  case,  although  the  original  venire 
ought  to  be  first  drawn  and  tendered;  yet,  if  the  judge 
should,  where  there  are  only  eleven  of  the  original  panel, 
direct  tahs  jurors  to  be  drawn  with  them ;  the  prisoner  has 
no  right  to  a  venire  de  novo  on  this  account,  if  he  has  had  an 
opportunity  of  accepting  or  rejecting  all  of  the  original 
venire.* 

§  31.  Before  a  jury  is  made  up,  incompetent  jarors  may 
be  discharged  on  motion,  ahd  others  sworn  in  their  places.'(a) 

'  Howland  v.  Gifford,  1  Pick.  43.      Hemp.  1.     See  Stewart  v.  State,  1 

*  Jordan  II.  Meredith,  3  Yea.  318.      M'Cook,    66;     Hines    v.    State,    8 
'  The  King  v.  Hunt,  4  B.   &  Aid.     Humph.   597 ;    Isaac   v.   State,   lb. 

430.  458  ;  Cora.  v.  Hayden,  4  Gray,  18  ; 

*  The  State  v.  Lytle,  5  Ired.  58.        Nolen  v.  State,  2  Head,  520  ;  V7at- 
^  United   States  o.  Dickinson,  1     son  v.  Walker,  33  N.  H.  131. 

(a)  Where  one  of  the  grand  jury,  which  found  the  indictment,  is  a 
member  of  the  jury  which  is  to  try  the  prisoner,  the  prisoner,  if  he  is 
guilty  of  no  laches  in  making  the  discovery,  may  object  to  the  juror  at 
any  time  before  the  evidence. is  introduced,  and  it  seems,  also,  the  court 
may  discharge  him.  at  any  time  before  the  verdict  is  rendered.  And  the 
propriety  of  examining  the  juror,  or  taking  his  statements,  on  his  voir 
dire,  is,  to  say  the  least,  doubtful.  Dilworth  v.  Commonwealth,  12  GrS,tt. 
689.  In  Virginia,  after  the  panel  of  twenty-four  had  been  selected,  the 
prisoner  struck  out  eight,  and  the  court  held  it  immaterial  whether  four 
more  were  struck  off  by  lot,  or  twelve  were  selected  by  lot  to  serve. 
Bristow's  case,  15  Gratt.  634. 
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§  32.  It  is  ground  for  a  new  trial,  if  one  of  the  jurors, 
before  the  trial,  malies  declarations  which  clearly  indicate 
that  he  is  not  above  all  exception,  and  that  his  opinion  is 
not  a  hypothetical  one,  dependent  upon  the  whole  proof,  but 
formed  exclusively  in  reference  to  the  evidence  which  shall 
be  adduced  on  the  part  of  the  prosecution.^  So,  in  a  criminal 
case,  it  is  good  cause  of  challenge  to  a  petit  juror,  by  the 
State  or  the  prisoner,  that  he  had  formed  an  unqualified 
opinion,  whether  for  or  against  the  prisoner ;  and  there  is  no 
error  in  refusing  to  allow  the  juror  to  state,  in  reply  to  a 
question,  whether  such  opinion  was  for  or  against  the 
prisoner.'*  So  it  is  immaterial  whence  the  opinion  is  derived.' 
An  opinion  formed  even  from  rumor,  so  fixed  as  to  require 
evidence  to  remove  it,  disqualifies  a  juror.''  So,  in  California, 
it  is  held  to  be  the  intention  of  the  legislature,  to  exclude 
from  the  jury  box  every  one  who  has  formed  an  unqualified 
opinion,  or,  having  formed  an  opinion,  has  expressed  it  with 
out  qualification.'  As  where  a  juror,  in  a  trial  for  murder, 
stated  on  his  voir  dire,  that  he  had  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  prisoner,  and  that  such 
opinion,  when  expressed,  was  without  qualification.'  So 
when  the  testimony  of  a  juror  was,  that  he  had  formed  and 
expressed  an  opinion,  but  that  he  had  no  fixed  opinion, 
none  which  could  not  be  removed  by  the  evidence.'  So 
a  new  trial  must  be  granted,  where  the  foreman  had  said 
that  the  plaintiff  should  never  have  a  verdict,  whatever 
witnesses  he  produced.*  Or  where  a  juror  declared,  after 
he  was  summoned  and  before  the  trial,  that,  if  he  should 
be  of  the  jury,  he  did  not  think  he  could  clear  the  accused, 
but  would  be  bound  to  find  him  guilty.'  Qr  where  a  juror 
is  shown  to  have  held,  before  the  last  trial,  a-  long  conversa- 


1  Bishop  V.  The  State,  9  Geo.  121 
Com.  V.  Flanagan,  7  W.  &  S.  415 
Fonts  V.  The  State,  7  Ohio,  N.  S.  471 


=  People  t).  Cottle,  6  Cal.  227. 
*  People  V.  Williams,  6  Cal.  206 ; 
People  V.  Cottle,  6  Cal.  227. 


Goodwjn  V.  Blachley,  4  Ind.  438.  '  Cancemi  v.  People,  16  N.  Y.  (2 

'  State  V.  Shelledy,  8  Clarke, 477  ;  Smith)  501. 

People  V.  Williams,  6  Cal.  206.  »  Dent  v.  Hertford,  2  Salk.  645. 

3  State  V.  Gillick,  7  Clarke,  287.  '  Cody  v.  The  State,  3  How.  Miss. 

*  Alfred  v.  State,  37  Miss.  296.  27. 
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tion  about  the  case,  and  to  have  repeatedly  expressed  decided 
opinions  adverse  to  the  losing  party,  unknown  to  him.'  Or 
where  a  juror  had  formed  and  expressed  a  decided  opinion 
adverse  to  the  defendant,  and  the  fact  was  not  known  to  the 
party  or  his  counsel,  after  the  exercise  of  proper  diligence,  by 
questioning  the  juror  before  he  was  sworn.^(a)  So  where  a 
juror,  at  different  times  before  the  trial  of  a  prisoner  for 
murder,  said  he  believed  the  prisoner  "  would  be  hung,"  that 
he  ought  to  be  hung,  that  nothing  could  save  him,  that  salt 
could  not  save  him,  and  that  there  was  no  law  to  clear  him  ; 
and  subsequently  went  to  the  jail  and  told  him  that  he  ought 
not  to  be  hung,  and,  if  he  were  on  the  jury,  he  should  not  be 
hung;  but  afterwards,  when  sworn  on  the  trial,  touching  his 
competency,  stated  that  he  had  formed  no  opinion,  and,  no 
objection  being  made,  he  was  sworn  on  the  jury  and  the 
prisoner  convicted:  a  new  trial  was  granted.^  So  where  a 
juror  had  entertained  personal  hostility  towards  the  losing 
party,  and  had  previously,  on  hearing  but  a  part  of  the  evi- 
dence on  a  former  trial,  expressed  an  opinion  in  favor  of  the 
other  party,  and,  on  being  interrogated  at  the  commencement 
of  the  present  trial,  had  declared  himself  to  be  impartial,  and 
during  the  trial  had  been  drinking  with  the  party  in  whose 
favor  the  verdict  was  returned,  on  his  invitation,  and  at  his 
expense;  the  verdict  was  set  aside,  and  a  new  trial  granted.* 
So  where,  on  a  trial  for  murder,  A.,  one  of  the  jurors,  on  his 
examination,  stated  that  he  had  not  formed  or  expressed  an 
opinion,  and,  after  a  verdict  of  guilty,  a  motion  was  made 
for  a  new  trial,  and  the  affidavits  of  two  persons  were  pre- 

'  Wiggin  V.  Pluraer,  11  Post.  251.         '  Sellers  v.  The  People,  3  Seam. 
^  Vennumi).  Harwood,lGilm.'659.     412. 

<  Studley  v.  Hall,  9.  Shep.  198. 

(o)  On  the  trial  of  an  indictment,  one  of  the  venire  stated  on  the  voir 
dire,  that  "he  had  formed  an  opinion  from  having  conversed  with  the 
defendant,  but  that  he  felt  himself  then  in  a  state  of  mind  to  do  justice 
between  the  parties."  Held,  no  ground  for  a  new  trial,  that  the  court 
ordered  him  to  stand  aside.     Stover  v.  The  State,  4  Mis.  368. 
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sented,  one  stating  that,  some  months  before  the  trial,  A. 
said,  that  from  the  best  information  he  could  get  the  defend- 
ants ought  to  be  hung,  and  the  other,  that,  some  three  or  four 
months  before  the  trial,  A.  said  that,  according  to  his  infor- 
mation, the  defendants  ought  to  be  punished,  or  would  be 
punished.'     So  where  a  juror  swore,  that  he  believed  himself 
to  be  unbiassed,  but  admitted  that  he  told  the  jury  that  the 
defendant  (in  a  murder  case)  was  a  bad  man,  and  had  beat  a 
man  nearly  to  death,  and  then  narrated  the  beating,  of  which 
the  defendant  had  been  acquitted,  and  admitted  that  the  jury 
were  influenced  by  his  statements.^     So  the  defendant  was 
indicted  and  committed  at  the  May  term ;  at  the  August 
term  that  indictment  was  quashed,  and  a  new  one  found  by 
a  new  jury;  that  was  also  quashed,  because  the  defendant 
had  not  been  given  the  opportunity  secured  to  him  by  law 
to  challenge  the  grand  jury;  thereupon  they  were  brought 
in  to  be  challenged,  preparatory  to  finding  a  new  indictment. 
Held,  that  any  juror  who  had  previously  formed  an  opinion, 
though  it  was  in  the  grand  jury-room,  on  the  finding  of  the 
previous  indictment,  was  thereby  disqualified.'     So  a  juror, 
on  his  examination,  stated,  that  "  shortly  after  the  killing,  and 
while  he  was  looking  at  the  body  of  the  deceased,  he  inquired 
of  the  bystanders  how  the  killing  occurred;  being  told  that 
it  was  done  without  provocation,  he  said  that  the  prisoner 
ought  to  be  hung;"  but  that  he  had  no  opinion  now.     Held, 
without  some  explanation  of  his  change  of  mind,  the  juror 
was  incompetent,  and  a  new  trial  was  ordered.''     So  where  a 
juror  said  on  the  morning  of  the  trial,  "  I  have  formed  my 
opinion  as  to  that  case;  I  believe  he  ought  to  be  hung." 
Again  :  "Damn  him,  he  ought  to  be  hung."     And  this,  not- 
withstanding affidavits  of  other  jurors  that  he  favored  the 
prisoner  at  the  trial.' 

1  Troxdale  v.  The  State,  9  Humph.        '  State  v.  Gilliek,  7  Clarke  (Iowa), 
411.   Aoo.  People  v.  Plummer,  i)  Gal.     287. 

298.  '  Norfleet  v.  The   State,  4  Sneed, 

2  Martin  v.  State,  25  Geo.  494.  340. 

=  Brakefield  v.  State,  1  Sueed,  215. 
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§  33.  Iq  a  civil  case,  a  juror  who  has  formed  an  opinion, 
adverse  to  the  general  land  grant  under  which  the  plaintiff 
claims,  is  competent.^ 

§  34.  A  person  who  holds  an  opinion,  that  milldams  gen- 
erally in  that  part  of  the  country  are  nuisances,  and  that  all 
he  is  acquainted  with  are  such,  is  not  a  competent  juror  for 
the  trial  of  an  indictment  for  nuisance  in  keeping  up  a  mill- 
dam,  though  he  states  that  he  is  not  much  acquainted  with 
the  dam  in  question,  and  has  not  formed  or  expressed  any 
opinion  regarding  it.^ 

.§  35.  But  it  is  sometimes  held,  that  the  expression  of  an 
opinion  by  a  juror,  before  the  trial,  with  regard  to  the  guilt 
or  innocence  of  the  accused,  although  good  ground  of  chal- 
lenge, is  not  cause  for  granting  a  new  trial  after  conviction.' 
Unless  even  in  a  capital  case,  it  be  such  as  to  imply  malice 
or  ill-will  against  the  prisoner.''  And  be  settled  and  abiding.* 
Especially  so  with  the  formation  and  expression  of  an 
opinion,  but  not  an  unqualified  one.°  So  loose  impressions, 
and  conversations  of  a  juror,  or  the  formation  and  expres- 
sion of  an  opinion,  as  to  the  prisoner's  guilt  or  innocence, 
founded  upon  rumor,  and  where  there  is  really  no  bias  or 
prejudice.'  As  where  a  juror  said,  "If  that  is  so,  the  pris- 
oner deserves  to  be  hung,"  in  reply  to  a  statement  of  a 
third  person,'  or  "if  the  evidence  was  as  he  had  heard  it, 
the  prisoner  was  guilty  and  would  be  hung.'"  Or  the 
affidavit  of  an  officer  that  a  juryman,  after  the  trial  of  an 
action  against  another  officer,  said  to  him — "One  of  your 
brother  officers  lately  was  served  out  in  an  action  of  Hindle's 

'  White  V.  Moses,  11  Cal.  68.  597 ;  Howerton  v.  The  State,  1  Meigs 

'  Crippen  v.  People,  S  Mich.  117.  262 ;  Jim  v.  The  State,  15  Geo.  535 

s  Com.  V.  Flanagan,  7  W.  &   S.  State  v.  Bunger,  14  La.  An.   535 

415  ;  Simpson   v.  Pitman,  13  Ohio,  Thompson   v.   The    State,  24    Geo 

365;  Romaine  v.  State,  7  Ind.  63;  297;  State  v.  Davis,  29  Mis.  391 

Collier  v.  State,  20  Ark.  36.  State  v.  Ward,  14  La.  An.  673.     See 

•  State  V.  Fox,  1  Dutch.  566.  Alfred  v.  The  State,  2  Swan,  581. 

5  Wright  V.  State,  18  Geo.  383.  «  Mercer  v.  State,  17  Geo.  146. 

«  State  V.  Hinkle,  6  Clarke,  380.  '  Mitchum  v.  The  State,  11  Geo. 

'  Mayor  &c.  v.  Goetchins,  7  Geo.  615. 
139;  Mayor  v.  The  State,  4  Sneed, 
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(referring  to  this  case);  he  played  me  a  dirty  trick  once,  and 
I  was  determined  to  give  him  a  lift  whenever  I  could."'  So 
a  verdict  in  an  action  for  libel  being  given  for  one  farthing 
damages,  another  verdict  was  rendered  for  £400.  The 
defendant  moved  for  a  new  trial,  upon  an  affidavit  that  a 
juryman  in  the  latter  ferial  remarked,  after  the  former  one, 
upon  the  smallness  of  the  damages,  and  further,  "I  shall  be 
on  the  jury  to-morrow,  and  I  will  take  care  that  the  verdict 
does  not  go  that  way."  An  affidavit  of  the  juror  denied  the 
latter  part  of  this  statement;  and  a  new  trial  was  refused.^ 
So  where  a  juror  said,  three  years  before,  that  he  thought 
the  party  was  to  blame.'  So  where  a  juror,  on  a  trial  for 
murder,  on  his  voir  dire  stated,  that  he  had  heard  part  of  the 
evidence  before  the  examining  committee,  and  had  formed 
a  partial  opinion  which  might  influence  his  verdict  to  some 
extent,  but  that  he  had  no  fixed  opinion  to  influence  his 
verdict.  Or  jocularly  remarked,  before  the  trial,  to  the  effect 
that  "the  defendant  ought  to  have  been  hung  twenty  years 
ago,"  without  reference  to  the  particular  case."  Or  answers  to 
the  question,  "Is  your  mind  perfectly  impartial  between  the 
State  and  the  accused?"  "  I  think  that  I  am,  as  I  understand 
it;"  and  the  court  then  asks  if  he  understands  the  question, 
to  which  he  replies,  "Yes."*  Or  answered,  "That  he  had  not 
formed  nor  expressed  an  opinion  in  the  case,  nor  had  he 
formed  or  expressed  any  opinion  as  to  which  of  the  parties 
should  succeed;  that  his  mind  was  free  to  decide  the  case 
according  to  the  evidence,  though  he  had  formed  an  opinion 
as  to  some  of  the  matters  in  controversy ."°  Or  where  jurors, 
on  a  trial  for  murder,  stated  that  they  had  heard  consider- 
able talk  about  the  case,  and  had  i-ead  the  newspaper  accounts 
of  it;  that  they  were  rather  inclined  to  think,  if  what  they 
had  read  was  correct,  the  prisoner  was  guilty ;  that  they  had 
never  talked  with  any  of  the  witnesses,  nor  formed,  nor  ex- 
pressed an  opinion ;  had  no  ill-will  against  the  prisoner  and 

'  Hindle  v.  Birch,  8  Taun.  26.  *  Monroe  v.  State,  23  Tex.  210. 

2  Ramadge  v.  Ryan,  9  Bing.  333.        '  Thomas  v.  State,  27  Geo.  287. 
'  Dole  V.  Erskine,  37  N.  H.  316.  «  Morgan  v.  Stevenson,  6  Ind.  169. 

10 
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could  give  him  a  fair  trial,  according  to  the  law  and  evi- 
dence.' So  a  juror,  in  a  capital  case,  on  his  examination  on 
voir  dire  by  the  defendant,  stated  that  he  had  formed  and 
expressed  an  unqualified  opinion,  &c.  The  defendant  passed 
him  to  the  prosecution  for  examination,  on  which  the  juror 
stated  that  his  opinion  was  formed  by  reading  the  news- 
papers. The  prosecution  accepted  the  juror,  but  the  defend- 
ant requested  leave  to  question  him  further  for  cause,  which 
was  denied,  but  a  peremptory  challenge  allowed.  Held,  not 
to  be  error.^  So  a  juror,  on  a  challenge  for  favor,  swore 
that  he  had  read  part  of  the  newspaper  accounts  at  the  time, 
and  had  formed  an  idea  with  regard  to  the  prisoner's  guilt  or 
innocence ;  that  he  had  no  bias  either  way  ;  that  his  verdict 
would  not  be  influenced  by  his  preconceived  idea,  but  would 
be  governed  entirely  by  the  evidence  produced.  He  was 
adjudged  competent.^  So  where  a  juror  stated,  that  he  had 
not  formed  an  unqualified  opinion;  that,  if  what  he  had 
heard  should  be  proved  upon  the  trial,  he  had  an  opinion 
made  up;  but  that  he  thought  he  had  no  prejudice  or  bias 
to  prevent  him  from  hearing  the  evidence,  and  giving  a 
verdict  in  accordance  with  the  law  and  the  testimony." 

§  36.  The  distinction  is  made,  that,  to  sustain  a  challenge 
for  principal  cause,  on  the  ground  that  the  juror  has  expressed 
an  opinion,  it  must  appear  that  the  opinion  was  absolute  and 
settled ;  it  is  not  enough  that  it  was  hypothetical  and  uncer- 
tain. If  the  opinion  belong  to  the  latter  class,  it  is  a  proper 
subject  for  a  challenge  to  the  favor.  Thus,  on  a  trial  for 
murder,  a  juror  was  challenged  by  the  prisoner  for  princi- 
pal cause,  on  the  ground  that  he  had  expressed  an  opinion; 
such  challenge  was  traversed;  and  it  appeared  by  the  tes- 
timony of  the  juror  that  he  thought  he  had  an  impression 
as  to  the  prisoner's  guilt  or  innocence ;  that  he  rather  thought 
he  had  formed  an  opinion ;  that  he  presumed  he  had  ex- 

'  Rice  V.  state,  7  Ind.  332.  '  Sanchez    v.   People,  4   Parker, 

»  People  V.  Stonecifer,  6  Cal.  405.     535  ;  Wright  v.  State,  18  Geo.  383. 

*  State  V.  Sater,  8  Clarke,  420. 
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pressed  it,  and  thought  he  retained  it ;  that  he  had  formed 
an  opinion,  if  the  newspaper  accounts  of  the  transaction,  of 
which  he  had  read  only  a  part,  were  true,  and  that  so  far  as 
he  read  he  gave  them  credence ;  that  it  might  or  might  not 
require  evidence  to  remove  his  impression  of  the  prisoner's 
guilt,  and  that  he  had  not  arrived  at  any  definite  opinion. 
The  court  overruled  the  challenge.  Held,  on  review,  the 
decision  was  correct.^  So  a  juror,  on  his  examination,  stated, 
that  he  had  an  opinion  on  the  question  of  the  defendant's 
guilt  or  innocence,  if  what  he  had  heard  was  true;  that  he 
had  heard  the  story  talked  about,  but  had  not  read  the  re- 
port of  the  examination  before  the  coroner,  or  heard  the 
story  from  witnesses  or  those  who  had  heard  the  testimony ; 
and  that  his  opinion  would  not  prevent  his  hearing  testi- 
mony impartially.  Held,  that  this  was  cause  for  a  challenge 
to  the  favor,  but  not  for  principal  cause.' 

§  37.  In  a  capital  case,  a  juror,  after  taking  his  seat  in  the 
box,  stated  to  the  court,  that  he  remembered  having  formed 
and  expressed  an  opinion  as  to  the  prisoner's  guilt.  The 
court  asked  the  counsel  for  the  prisoner  what  they  proposed 
to  do  with  reference  to  the  juror.  They  replied,  that  "they 
had  nothing  to  say."  The  court  discharged  the  juror,  allow- 
ing the  prisoner  the  same  number  of  challenges  as  if  the 
juror  had  been  challenged  for  cause.  Held,  that  the  court 
erred  in  discharging  the  juror,  on  the  ground  that  his  incom- 
petency did  not  sufficiently  appear.  But  that  the  error 
would  not,  after  verdict,  avail  the  prisoner.' 

§  38.  A  juror  is  not  disqualified  by  having  expressed  an 
opinion  on  a  question  involved  in  the  litigation.* 

§  39.  A  juror  having  answered  "Yes,"  to  the  question 
"Have  you  formed  and  expressed  an  opinion?"  it  is  not  error 

'  People  V.  Stout,  4  Parker,  71 ;        =  Norfleet  v.  State,  4  Sneed,  340. 
Stout  V.  J'eople,  lb.  132.  *  Royaton  v.  Royston,  21  Geo.  161. 

2  SchsBffler  v.  State,  3  Wis.  823. 
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for  the  court  to  refuse  to  ask  further  what  is  the  ground 
of  that  opinion;  as  the  first  answer  clearly  disqualifies  him, 
whatever  the  second  might  be.^ 

§  40.  Where  it  was  charged  that  a  juror  in  a  capital  trial 
had  been  improperly  sworn,  his  answers  indicating  that  he 
had  formed  an  opinion;  but  it  appeared  that  the  juror  had 
not  sat  at  the  trial,  having  been  peremptorily  challenged  by 
the  prisoner,  and  that  the  peremptory  challenges  of  the 
prisoner  had  not  been  exhausted:  held,  there  was  no  cause 
for  reversal  of  judgment.^ 

§  41.  So  where  a  juror,  in  answer  to  the  question,  whether 
he  had  formed  or  expressed  an  opinion  as  to  the  guilt  or 
innocence  of  the  accused,  stated  that  he  had  not,  but  that  he 
had  an  impression  as  to  the  killing,  from  rumor,  which  it 
might  require  evidence  to  remove,  and  was  pronounced 
competent;  upon  motion  for  a  new  trial,  it  was  held,  the 
juror  having  been  set  aside  under  the  peremptory  challenge 
of  the  prisoner,  that  a  new  trial  would  not  be  granted,  unless  it 
were  shown,  not  only  that  the  decision  of  the  court  was  wrong, 
but  that  the  prisoner  exhausted  his  peremptory  challenges, 
and  was  liable  to  have  other  jurors  equally  or  more  objec- 
tionable forced  upon  him.' 

I  42.  A  person  indicted  is  not  entitled  to  have  the  jury 
asked,  before,  they  are  impanelled,  whether  they  have  formed 
or  expressed  an  opinion  as  to  the  credibility  of  a  witness, 
whose  testimony  is  to  be  relied  on  in  support  of  this  indict- 
ment, and  who  testified,  and  whose  credibility  was  in  ques- 
tion, in  another  case  before  them.  Nor  can  the  defendant  be 
allowed  to  prove,  on  the  trial  of  this  indictment,  that  the  jury 
have  declared  that  they  would  believe  this  witness." 

§  43.  The  question  was  asked  a  juror,  "Have  you  or  not 

'  Martin  v.  Mitchell,  28  Geo.  382.        '  Ogle  v.  State,  33  Miss.  383. 
"  Burrell  v.  State,  18  Tex.  713.  "  Commonwealth  v.  Porter,  4  Gray, 

423. 
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formed  or  expressed  the  opinion,  from  what  you  have  heard 
of  the  case,  that  the  defendant  is  guilty?"  Held,  that  the 
question  was  not  in  legal  form,  and  that  the  judge  below,  in 
refusing  to  allow  it  to  be  answered,  did  not  abuse  the  dis- 
cretionary power  to  overrule  interrogatories  not  in  legal 
form.^ 

§  44.  A  juror,  being  asked  if  he  had  formed  an  opinion  as 
to  the  guilt  or  innocence  of  the  prisoner,  answered  that  he 
had,  and,  after  being  challenged  for  cause  by  the  prisoner, 
said,  in  answer  to  questions  by  the  court,  that  his  opinion 
was  formed  from  rumor,  and  that  his  mind  was  as  free  to  act 
upon  the  testimony  as  if  he  had  heard  nothing  about  the  case. 
Held,  it  was  error  for  the  court  to  require  the  prisoner  either 
to  accept  the  juror  or  to  challenge  peremptorily.^ 

§  45.  The  question  was  held  to  be  properly  overruled, 
whether,  if  the  juror  went  into  the  jury-box  in  his  present 
state  of  mind,  he  went  there  with  the  belief  that  the  defend- 
ant was  guilty  of  murder  as  charged  in  the  indictment.' 

§  46.  In  most  of  the  cases  referred  to  on  this. subject,  the 
proof  as  to  a  juror's  preconceived  opinion  has  been  derived 
from  an  examination  of  the  juror  himself,  upon  challenge. 

§  47.  It  has  been  more  especially  held  not  sufficient  ground 
for  a  new  trial,  that  a  juror  had  used  certain  improper  expres- 
sions relative  to  the  cause,  where  the  juror  had  made  an 
affidavit  to  the  contrary,  which  affidavit  was  before  the  court.'' 
And  where  a  defendant,  in  a  criminal  case,  seeks  to  set  aside 
a  verdict  against  him,  on  this  ground,  he  must  show  by  the 
record,  not  merely  by  his  own  aflSdavit,  that  the  juror  was 
examined  upon  oath  as  to  whether  he  had  formed  such  an 
opinion.' 

■  State  V.   Bennett,  13    La.   An.  '  Conwell  v.   Anderson,  2  Cart. 

651.  122.    Aoo.  State  !).  Ayer,  3  Fost.  301 ; 

2  Cotton  V.  State,  31  Miss.  504.  State  v.  Pike,  20  N.  H.  344. 

»  State  V.  Ward,  14  La.  An.  673.  '  State  v.  Slielledy,  8  Clarke,  477. 
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§  48.  It  is  held,  that  the  question  of  the  impartiality  of  a 
juror  will  not  be  passed  upon  by  the  court  above,  but  is  one 
of  discretion  with  the  court  below.'  Thus  a  juror,  in  a 
murder  trial,  subpoenaed  by  the  government  as  a  witness, 
was  alleged  to  have  said,  that  he  saw  the  crime  committed, 
and,  if  he  were  on  the  jury,  did  not  know  how  he  could  get 
round  finding  the  prisoner  guilty  of  murder ;  but  afterwards 
on  affidavit  denied  that  he  saw  the  crime  committed,  or  heard 
any  part  of  the  evidence  till  the  trial.  Held,  his  being  one 
of  the  jury  was  no  ground  of  motion  for  a  new  trial,  espe- 
cially as  the  judge  at  the  trial,  who  by  statute  took  the  place 
of  triors^  passed  upon  the  objection  and  overruled  it.^  So, 
after  a  conviction  for  murder,  the  prisoner  offered  testimony 
that  two  of  the  jurors,  who  on  their  voir  dire  declared  that 
they  had  not  formed  or  expressed  an  opinion,  had  in  fact 
expressed  decided  opinions  that  the  prisoner  was  guilty  and 
ought  to  be  hung ;  of  which  the  prisoner  alleged  that  he  had 
no  knowledge  until  since  the  verdict;  and  on  this  ground 
he  moved  for  a  new  trial.  Held,  in  the  general  court  of 
Virginia,  that  the  inquiry  was  open,  and  the  evidence  admis- 
sible, for  the  purpose  of  showing  perjury  and  corruption  in 
the  jurors,  but  that  it  belonged  exclusively  to  the  judge  who 
presided  at  the  trial,  to  weigh  the  conflicting  credibility  of 
the  witnesses  adduced  by  the  prisoner  and  of  the  jurors,  and 
to  decide  whether,  in  justice  to  the  prisoner,  and  upon  all 
the  circumstances  of  the  case,  a  new  trial  ought  or  ought  not 
to  be  granted.^ 

§  48  a.  On  motion  for  a  new  trial,  an  act  which  provides, 
that  "no  exception  to  a  juror  on  account  of  his  citizenship, 
non-residence,  state,  or  age,  or  other  disability,  shall  be  allowed 
after  the  jury  are  sworn,"  does  not  apply  to  the  objection  that 
the  juror  had  formed  or  delivered  an  opinion  on  the  issue  or 
any  material  fact  to  be  tried.'* 

'  Costly  V.  The  State,  19  Geo.  614.        ^  Heath's  Case,  1  Robinson,  735. 
»  Buchanan  v.  State,  24  Geo.  282.        *  State  v.  Ross,  29  Mis.  32. 
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§  49.  A  verdict  will  not  be  set  aside,  because  one  of  the 
jurors  "  knew  and  was  aware  of  the  circumstances  connected 
with  tlie  subject-matter  of  the  suit.'" 

§  50.  On  a  conviction  for  murder,  it  was  held  not  good 
ground  for  a  new  trial,  that  there  was  a  great  excitement  in  the 
public  mind  at  the  time  of  the  trial  against  the  accused.^  But, 
in  a  late  case,  the  court  above,  reversing  the  decision  below, 
ordered  a  new  trial,  because  the  verdict  was  given  under  a 
state  of  great  excitement.' 

§  50  a.  A  new  trial  will  not  be  granted  upon  an  affidavit 
that  the  foreman  used  undue  influence.''  Or,  as  has  been 
sometimes  held,  that  the  jury  were  prejudiced  and  tampered 
with.  (Although,  as  will  be  seen  hereafter  (Chap.  X.),  tam- 
pering with  the  jury,  that  is,  communications  made  to  them 
during  the  trial,  is  constantly  recognized  as  a  ground  of  new 
trial ;  and  in  this  case  the  verdict  was  set  aside  as  against  law}) 

§  51.  That  a  juror  in  a  trial  on  appeal  was  surety  on  the 
appeal  bond,  although  good  ground  of  challenge,  is  not  alone 
sufScient  ground  of  new  trial.  But  if  the  ground  of  challenge 
was  unknown  before  the  trial,  a  new  trial  may  be  granted, 
unless  the  ignorance  was  through  neglect." 

§  52.  At  common  law,  consanguinity  or  affinity  within  the 
ninth  degree  is  said  to  be  ground  of  challenge  to  a  juror.' 

•  §  53.  Where  the  relationship  of  a  juror  is  found,  his  admis- 
sion or  exclusion  is  purely  a  question  of  law.' 

§  54.  A  juror  has  been  set  aside  on  the  ground  of  being 

'  Lawrence  v.  Collier,  1  Cal.  37.  '  2  BI.  Comm.  363 ;  21  Vin.  Abr. 

»  Com.  V.  Flanagan,  7  W.  &  S.  216. 

415.  '  Sehoru   v.   Williams,   6   Jones, 

'  People  V.  Aoosta,  10  Cal.  195.  575.   See  Pierce  v.  Sheldon,  13  John. 

*  Hartwright !).  Badham,  11  Price,  191;  Hardy  v.  Sprowle,  32  Maine, 

383.  310;    Carwan  v.   Newall,  1  Denio 

'  Cooke  V.  Green,  11  Price,  736.  25 ;  Higbe  v.  Leonard,  1   lb.   181 

^  Glover  v.  Woolsey,  Dudley,  Geo.  Trullinger  v.   Webb,  3    Ind.   198 

85.  Deaimond  v.  Dearmond,  10  Ind.  191. 
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the  husband  of  a  party's  niece.^  So  where  a  juror  had  been 
the  husband  of  the  deceased  sister  of  a  party  in  another  case, 
depending  upon  the  same  principles.^  Or  where  a  juror  was 
cousin  to  the  prosecutor.^  So  where  a  juror  was  cousin  of 
the  wife  of  the  defendant,  under  a  statute  disqualifying  for 
relationship  under  the  sixth  degree,  inclusive,  a  new  trial 
was  granted,  on  the  ground  of  his  being  allowed  to  serve. 
The  court  remark,  "The  juror  testified  that  he  had  long 
known  the  defendant's  wife,  his  cousin,  but  that  he  never 
knew  the  defendant ;  that  the  relationship  did  not  bias  his 
mind  in  deciding  the  case ;  that  he  had  no  conversation  with 
the  defendant;  and  the  relationship  did  not  occur  to  him 
during  the  trial  and  subsequent  deliberation."* 

§  55.  It  is  good  cause  of  challenge  to  a  juror  in  a  civil 
case,  that  he  is  the  son-in-law  of  the  surety  for  the  prosecu- 
tion of  the  suit."  Or  a  near  relative  to  the  owner  of  the  slave 
indicted.^ 

§  56.  It  has  been  held  no  good  ground  of  exclusion,  that 
the  wife  of  a  juror  was  cousin  to  a  party's  father.  This  de- 
cision proceeded  upon  the  ground  of  a  statute  which  dis- 
qualified judges  and  justices  of  the  peace  within  the  fourth 
degree.'  Or  that  the  sister  of  a  juror  was  wife  of  a  party's 
nephew."  Or  that  the  juror  was  half-uncle  of  the  plaintiff's 
wife.'  Or  that  the  juror's  wife  was  cousin  to  the  priso- 
ner's deceased  wife,  who  had  left  no  children."  Or  that  a 
juror's  father  was  the  defendant's  first  cousin ;  though  it 
might  be  a  proper  matter  to  be  addressed  to  the  discretion 
of  the  court,  if  brought  to  its  notice  in  season."    Or  that  the 

'  Hinohman  v.  Clark,  Coxe,  446.  '  Rank  v.  Shewey,  4  Watts,  218. 

2  Banks  v.  Hart,  3  Day,  491.  '  Egglestou   v.   Smiley,  17  John. 

8  Brown  v.  State,  28  Geo.  439.  133. 

*  Hardy  v.  Sprowle,  32  Maine,  31 0.  ">  State  v.  Shaw,  3  Ired.  532. 

'  Sehornu.  Williams,  6  Jones,  575.  "  State  v.  Andrews,  29  Conn.  100, 

"  State  V.  Anthony,  7  Ired.  234.  106. 
'  Churcliill  V.  Churchill,  12  Verm. 
661. 
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juror's  father  had  married  the  widow  of  the  defendant's 
brother ;  the  father  having  died  before  the  trial.^ 

§  57.  There  will  be  no  exclusion  where  the  juror  is  equally 
related  to  both  parties.'  And  it  is  sometimes  said,  that  "the 
relationship  must  be  so  near,  as  to  amount,  of  itself,  to  evi- 
dence of  impartiality  and  fraud."^ 

§  58.  If  counsel  know,  but  forget  until  after  verdict,  that 
a  juror  was  a  relative  of  one  of  the  parties,  a  new  trial  will 
not  be  granted," 

§  59.  The  time-honored  maxim  in  regard  to  jurors  is: 
"Omni  exceptions  majores."  The  law  contemplates,  that 
each  juror  should  have  a  mind  entirely  free  from  all  bias 
or  prejudice;  and  if  the  juror  is  prejudiced  in  any  manner, 
*  he  is  not  a  fit  or  proper  person  to  sit  in  the  box.'  Prejudice 
is  a  state  of  mind  which,  in  the  eye  of  the  law,  has  no  de- 
grees.°  Hence  where  a  juror  declared  in  court,  that  he  had 
such  a  prejudice  resting  on  his  mind  against  one  of  the  par- 
ties as  would,  he  feared,  prevent  his  doing  him  justice ;  held, 
it  was  error,  without  further  examination,  to  pronounce  him 
competent.'  So  the  strong  feeling,  naturally  to  be  expected 
of  a  juror  as  assignee  of  the  plaintiff^  a  bankrupt,  though  the 
sum  recovered  by  a  verdict  would  belong  to  the  plaintiff 
only,  has  been  held  a  sufficient  objection.'  And  a  valid 
ground  of  objection  may  consist  in  "kindred,  prejudice,  in- 
terest in  the  question,  though  not  in  the  event  of  the  suit.'" 

'  Cain  V.  Ingham,  1  Cow.  478.  See  "  Cannon  v.  Bullock,  26  Geo.  431. 

Moses  M.   State,  11   Humph.   232 ;  ^  March  v.   Portsmouth,  &o.,  19 

Onions  v.  Naish,  1  Price,  203  ;  Chase  N.  H.  372. 

V.  Jennings,  38  Maine,  44 ;  Seary  v.  '  People  v.  Reyes,  .'5  Cal.  347. 

Dearborn,  19  N.  H.  351.  '  McLaren  v.   Birdsong,  24  Geo. 

2  Armstrong  v.  Timmons,  3  Har-  265. 

ring.  342.  "  2  Waterm.  Graham,  240. 

'  Eggleston  v.  Smiley,  17  John.  '  Per  Shaw,  C.  J.,  Davis  v.  Allen, 

133.  11  Pick.  466. 
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§  60.  As  we  have  seen,  interest  is  sufficient  to  exclude  a 
juror."     Except  wbere  it  is  very  renaote.^ 

§  61.  The  point  of  interest  has  often  arisen  in  reference 
to  the  inhabitants  of  quasi  corporations,  summoned  as  jurors 
in  cases  iu  which  those  corporations  were  interested. 

§  62.  It  is  held  that  the  citizens  of  a  county  are  competent 
to  try  an  indictment  for  burning  the  county  jail.^ 

§  68.  Inhabitants  of  a  town,  entitled  to  a  moiety  of  the  sum 
to  be  recovered,  are  not  competent  jurors.*  But  the  objection 
was  not  sustained,  that  the  foreman  of  the  grand  jury,  which 
returned  an  indictment,  was  an  inhabitant  of  the  town  which 
would  be  entitled  to  the  fine.  Parsons,  C.  J.,  remarked,  "Every 
fine  to  the  use  of  the  commonwealth  may  affect  the  interest 
of  every  citizen,  as  it  may  lessen  the  public  taxes.  But  if 
citizens  cannot  be  jurors,  no  olfences  can  be  punished  by 
fine.  Where  penalties  are  given  to  counties,  the  inhabitants 
may  have  an  interest  somewhat  greater ;  and  where  penalties 
accrue  to  towns,  the  interest  of  the  inhabitants  may  be  a 
little  more  affected.  The  law  must  be  considered  as  repelling 
the  objection  of  interest;  otherwise  the  ofience  must  remain 
without  prosecution."* 

§  64.  It  is  no  ground  for  setting  aside  a  verdict,  that  one 
of  the  jurors  had  been  summoned  as  a  witness  for  the  pre- 
vailing party,  and  was  paid  witness  fees  while  sitting  as 
juror;  if  neither  the  prevailing  party  nor  the  juror  knew  it 
to  be  irregular,  nor  had  any  corrupt  intention.^ 

'  See  Lynch  t>.  Horry,  1  Bay,  229  ;        =  Com.   v.   Carter,  2  Virg.    Gas. 

Eussell  V.  Hamilton,  2  Scam.   56  ;  319  ;  Gratz  v.  Benner,  13  S.  &  R.  110. 
Josey  V.  Wilmington,  &o.,  12  Rich.        »  Phillips  v.  State,  29  Geo.  105. 

Law,   134;    Boland   v.    Greenville,  See  Reck  «.  Essex,  1  Zabr.  656. 
,&c.,  lb.  368 ;  Ferriday  v.  Selser,  4        *  Wood  v.  Stoddard,  2  John.  194. 
How,  Miss.  506 ;    Reok  v.  Essex,  1        ^  Com.  v.  Ryan,  5  Mass.  90.     See 

Zabr.  656.  Middletown  v.  Ames,  7  Verm.  169. 

6  Haudley  v.  Call,  30  Maine,  9. 
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§  65.  A  juror  indicted  for  the  same  offence  (selling  liquor) 
is  partial  and  incompetent.'  So  it  seems,  that  the  members 
of  any  association  of  men,  combining  for  the  purpose  of  en- 
forcing or  withstanding  the  execution  of  a  particular  law, 
and  binding  themselves  to  contribute  money  for  that  pur- 
pose, are  incompetent  to  sit  as  jurors  on  the  trial  of  an  in- 
dictment for  violating  that  law.' 


'  2 


§  66.  But  the  fact  that  a  person  called  as  a  petit  juror, 
on  the  trial  of  an  indictment  in  which  the  defendant  is 
charged  with  stealing  a  horse,  was  a  member  of  "an  asso- 
ciation or  organized  company,  for  the  prosecution  of  persons 
generally,  arrested  for  horse-stealing,  will  not  disqualify  the 
j  uror.'"  So  members  of  an  association  to  prosecute  offences 
against  certain  laws,  who  have  each,  by  subscribing  a  certain 
sum  to  the  funds  of  the  association,  rendered  themselves 
liable  to  pay,  to  the  extent  of  their  subscriptions,  their  pro- 
portion of  expenses  incurred  in  such  prosecutions,  are  not 
incompetent  to  sit  as  jurors  on  the  trial  of  such  a  prosecution, 
commenced  by  the  agent  of  the  association,  and  carried  on  at 
its  expense,  if  it  does  not  appear  but  that  they  have  paid 
subscriptions  before  this  prosecution  was  commenced.'* 

§  67.  It  is  held  no  ground  of  new  trial,  that  a  juror  and  a 
party  were  both  free-masons.' 

§  68.  Where  a  public  company  is  party  to  an  action, 
whether  the  fact  that  a  jurymaii  was  a  shareholder  is  ground 
for  granting  a  new  trial  seems  a  doubtful  point.  It  has  been 
held  not  to  be  in  England  and  in  North  Carolina,  while  the 
contrary  has  been  held  as  to  a  stockholder  in  a  railroad  in 
New  Hampshire." 

'  MoGuire  v.  State,  37  Miss.  369.  ^  Purple  v.  Harton,  13  Wend.  9. 

*  Commonwealth,  w.  Eagan,4Gray,        '  Williams  v.  Great  Western,  &c., 

18.  3  H.  &  N.  868 ;  Page  v.  Contocook, 

3  State  V.  Wilson,  8  Clarke,  407.  &o.,  1  Fost.  438  ;  Brittaiu  v.  Allen, 

'  Commonwealth     v.     O'Neil,    6  2  Dev.  120. 
Gray,  343. 
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§  69.  The  relation  of  landlord  and  tenant,  between  a  juror 
and  the  bondsman  for  prosecution  of  the  suit,  was  held  no 
disqualification.^  Otherwise,  where  a  juror  is  tenant  to  a 
party.'' 

§  70.  One,  who  as  a  grand  juror  has  found  an  indictment, 
is  incompetent  to  try  the  case;  but  it  is  held  that,  if  the  objec- 
tion is  not  taken  until  after  verdict  (though  as  soon  as  dis- 
covered), a  new  trial  will  not  be  ordered,  if  it  appear  as  matter 
of  fact  that  he  was  not  really  biassed  against  the  prisoner.^ 

§  71.  In  a  case  of  necessity,  as  when  the  coroner  of  the 
district  is  a  member  of  the  jury,  and  is  unexpectedly  required 
to  hold  an  inquest,  the  presiding  judge  may  authorize  him 
to  withdraw  during  the  trial  of  a  cause,  and  direct  another 
juror,  who  had  heard  the  testimony,  to  be  substituted  in  his 
place;  and  such  act  of  the  presiding  judge  is  no  ground  for 
a  new  trial,  especially  where  no  objection  was  interposed  at 
the  time.* 

§  72.  In  criminal  cases,  disqualification  of  jurors  often 
consists  in  their  entertaining  conscientious  scruples  against 
convicting.' 

§  73.  Thus  a  person,  who  states  upon  his  voir  dire  that  he 
has  conscientious  scruples  upon  the  subject  of  capital  punish- 
ment, and  that  they  would  bias  his  judgment,  is  incompetent 
to  act  as  a  juror,  in  a  case  where  the  verdict  might  subject 
the  accused  to  capital  punishment.*    So,  by  the  laws  of  Cali- 

'  Brown  v.  Wheeler,  18  Conn.  199.  Clore's  Case,  8  Gratt.  606  ;  Gross  v. 

'  Pipher  v.  Lodge,  16  S.  &  R.  214  ;  State,  2  Cart.  329  ;  Com.  v.  Lesher, 

Harrisburg,  &c.  o.  Forster,  8  Watts,  17  S.  &  R.  155  ;  Chouteau  v.  Pierre, 

304.  9  Mis.  3  ;  Fletcher  v.  State,  6  Humph. 

'  Bristow's  Case,  15  Gratt,  634.  249  ;  U.  S.  v.  Cornell,  2  Mas.  91 ;  Lewis 

<  Boland   .;.   Greenville,   &o.,  12  v.  State,  9  Sm.  &  M.  116;  Com.  v. 

Rich.  368.  Webster,  5  Cush.  295  ;  Com.  v.  Buz- 

'  See  Pierce  v.    State,  13  N.  H.  zell,  16  Pick.  153;  Mercer  r.  State, 

536  ;  Martin  v.  State,  16  Ohio,  364  ;  17  Geo.  146. 

Williams  v.   State,   3    Kelly,  453  ;        «  Williams  v.  State,  32  Miss.  389  ; 

People  V.   Damon,  13  Wend.  351 ;  Burrell  v.  State,  18  Tex.  713. 
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fornia,  the  crime  of  grand  larceny  is  punishable  by  imprison- 
ment in  the  State  prison  or  death,  in  the  discretion  of  the 
jury;  and  by  the  same  laws  a  man  is  declared  incompetent 
to  sit  as  a  juror  on  the  trial  of  an  indictment  for  a  crime, 
"  punishable  with  death,"  who  entertains  such  conscientious 
opinions  as  would  preclude  his  finding  the  defendant  guilty. 
On  the  trial  of  an  indictment  for  grand  larceny,  one  sum- 
moned as  a  juror  was  asked,  by  the  counsel  for  the  State, 
whether  he  had  any  conscientious  scruples  against  the  inflic- 
tion of  capital  punishment?  He  replied  that  he  would  hang 
a  man  for  murder  but  not  for  stealing.  The  court  below 
decided  that  he  was  incompetent.  And  the  court  above  con- 
firmed the  decision.^  So  a  juror,  in  a  trial  for  murder,  being 
examined,  said  he  was  opposed  to  punishing  a  man  with 
death,  and  could  not  find  a  verdict  that  a  man  should  suffer 
death,  but  that,  when  the  law  and  evidence  warranted  a 
verdict  of  guilty,  he  could  find  that  the  accused  be  im- 
prisoned for  life.  Held  incompetent.^  So  the  judge  may 
exclude  jurors,  who  state,  in  answer  to  his  questions,  that 
they  have  formed  and  hold  such  an  opinion  of  the  unconsti- 
tutionality of  the  statute  on  which  the  prosecution  is  founded, 
that,  if  persisted  in,  they  cannot  convict  the  defendant,  what- 
ever the  evidence  may  be.' 

§  74.  It  is  a  good  cause  for  challenging  a  juror  who  has 
been  already  chosen,  but  not  sworn,  that  he  grossly  misbe- 
haved himself  as  a  juror  on  a  former  occasion,  declaring  that 
he  had  tried  to  acquit  every  one  whom  the  judge  desired  to 
convict,  and  would  as  lief  swear  on  a  spelling-book  as  on  a 
Bible,  because  he  was  a  Tom  Paine  man.' 

§  75.  In  a  capita!  case,  it  is  competent  for  the  State  to 
show  the  disqualification  of  a  juror,  by  interrogating  the 

'  People  V.  Tanner,  2  Cal.  257.  '  Commonwealtli    v.    Austin,    7 

2  Driskill  u.  State,  7  Ind.  338.  Gray,  51. 

*  M'Fadden  v.  Com.,  23  Penn.  12. 
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juror  himself  as  to  any  conscientious  scruples  he  may  have 
against  inflicting  the  punishment  of  death.^ 

§  76.  But  conscientious  scruples  in  regard  to  capital  pun- 
ishment, which  would  not  prevent  a  juror  from  finding  a 
true  verdict  according  to  the  evidence,  are  no  disqualification ; 
and  since  no  better  means  exist  for  learning  what  influence 
such  scruples  will  have,  than  the  declarations  of  the  juror;  if 
he  declare  upon  his  examination  that  he  has  conscientious 
scruples  upon  the  subject  of  capital  punishment,  and  that  it 
would  be  against  his  conscience  to  render  a  verdict  by  which 
a  party  would  be  subjected  to  the  punishment  of  death,  but 
that  he  thinks  he  could  do  justice  as  between  the  State  and  the 
accused ;  he  will  be  competent.^  So,  that  a  juror  is  "opposed 
to  capital  punishment  on  principle,"  does  not  imply  that  he 
has  a  conscientious  opinion,  which  would  preclude  him  from 
finding  a  prisoner  guilty  in  a  capital  case.^a) 

§  76  a.  On  the  examination  of  a  juror  on  his  voir  dire^  the 
question  was  asked  him,  "  In  case  the  defendant  is  found  guilty 
of  murder,  have  you  made  up  your  mind  as  to  what  degree  of 
punishment  ought  to  be  inflicted  upon  him  ?"  Held  the  ques- 
tion was  not  properly  put,  and  the  district  judge  did  not  err, 
in  refusing  to  allow  it  to  be  answered.*  So,  in  a  capital  case, 
two  jurors,  being  Quakers,  expressed  conscientious  scruples 
against  sitting  on  the  jury,  and  were  excused  without  being 
sworn  or  affirmed  as  to  their  competency.' 

§  77.  On  the  trial  of  an  indictment  for  murder,  a  juror 
was  challenged  by  the  government,  on  the  ground  that  he 
was  opposed  to  capital  punishment.    The  juror,  being  sworn, 

'  State  V.  Mullen,  14  La.  An.  570.         '  State  v.  Ward,  14  La.  An.  673. 
«  Williams  v.  State,  32  Miss.  389.        '  U.  S.  v.  Cornell,  2  Mas.  91. 
'  People  V.  Stewart,  7  Cal.  140. 

(a)  In  Arkansas,  jurors  may  not  be  rejected  because  they  are  opposed 
to  capital  punishment,  unless  they  go  further  and  bring  themselves 
under  the  disqualifications  prescribed  by  the  statute,  Dig.  §  158,  c.  52. 
Atkins  V.  State.  16  Ark.  568. 
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said  he  was  opposed  to  capital  punishment,  but  if,  acting  as 
a  juror,  the  evidence  of  guilt  was  clear,  he  should  find  the 
accused  guilty.  The  court  ordered  him  to  take  his  seat  as  a 
competent  juror.  After  other  jurors  had  been  called,  but 
before  any  evidence  had  been  submitted,  the  same  juror 
stated  that  he  had  misunderstood  the  question,  and  given  a 
wrong  answer,  and  that  he  could  not  under  any  circum- 
stances find  a  person  guilty  of  murder.  The  challenge  was 
repeated,  and  the  juror  set  aside.' 

§  78.  That  a  juror  has  a  fixed  opinion  against  capital  or 
penitentiary  punishments  is  good  challenge  for  cause  by  the 
State.  If  he  is  accepted  by  the  State  and  afterwards  by  the 
prisoner,  the  State's  right  of  challenge  for  this  cause  is  lost, 
and  cannot  be  revived;  and  if  afterwards  the  juror  declares 
that  he  has  a  fixed  opinion  against  penitentiary  punishment, 
and  the  court  orders  him  to  stand  aside,  the  judgment  must 
be  reversed.'(a) 

'  People  V.  Wilson,  3  Parker,  199.        "  Stalls  v.  State,  28  Ala.  25. 

(a)  It  seems,  in  Georgia,  that  the  act,  authorizing  jurors  to  be  ques- 
tioned on  the  subject  of  entertaining  scruples  as  to  capital  punishment, 
was  intended  to  apply  to  all  trials  taking  place  after  its  passage,  without 
regard  to  the  time  of  the  commission  of  the  offence.  Mercer  v.  State, 
17  Geo.  146. 
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CHAPTER    X. 


JURY— MISCONDUCT. 


1.  General. 

2.  Eating  and  drinking ;  use  of 
intoxicating  liquor. 

5.  Sleep. 

6.  Conversation  concerning  the 
case;  statements  of  one  j  uror  to  the 
rest. 

18.  Custody  of  the  jury. 


19.  Introduction  of  papers  to  the 
jury-room  ;  minutes,  books,  deposl- 
dons,  records,  &c. 

37.  Further  instructions    to   the 

jury- 

40.  Arguments  to  the  jury. 

51.  Separation  of  the  jury. 

63.  Affidavits  of  jurors. 


§  1.  Misconduct,  as  well  as  disqualification,  of  a  jury  or 
jurors,  is  ground  of  motion  for  a  new  trial.'  Though  the 
action  of  the  court,  in  refusing  a  new  trial  on  that  ground, 
is  sometimes  held  not  reversable  in  error.^ 


§  2.  It  was  the  ancient  rule,  that  a  verdict  was  rendered 
void  by  the  jury's  eating  and  drinking  between  the  charge 
and  the  verdict.'  They  were  required  to  be  kept  "  without 
meat  or  drink,  fire  or  candle."*  And  even  now,  the  general 
rule  is  laid  down,  though  in  a  capital  case,  that,  "after  the  jury 
are  charged  and  have  left  the  court  to  consider  of  their  verdict, 
they  are  to  be  kept  by  themselves,  without  refreshment  and 
without  communication  with  others,  until  they  have  agreed. 
Any  departure  from  this  rule  is  irregularity.  But  it  is  not 
every  irregularity  which  will  render  the  verdict  void.'"  But 
it  is  now  the  prevailing  rule,  that  a  verdict  cannot  be  im- 
peached on  account  of  the  jury's  eating  or  drinking  after  they 
are  sent  out  and  before  verdict,  unless  it  appear  that  the  re- 


>  Brister  v.  State,  26  Ala.  107. 

=  Brister  v.  State,  26  Ala.  107.  See 
Mathis  V.  State,  18  Geo.  343. 

'  Bro.  Abr.  Verdict,  pi.  17  ;  Doct. 
&  Stud.  158. 


*  Co.  Litt.  227.    , 
6  Per  Shaw,C.  J.,  Com.  v.  Roby,12 
Pick.  496. 
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freshments  were  furnished  at  the  expense  of  the  prevailing 
party.^  (The  subject  will  be  further  considered  in  connec- 
tion with  the  points  of  conversation  with,  or  separation  of, 
the  jury.) 

§  2  a.  The  use  of  intoxicating  liquor  by  jurors  has  often 
been  alleged  as  ground  of  new  trial.  Thus  a  verdict  was  set 
aside  for  the  introduction  of  intoxicating  liquor  into  the 
room.*  And  if  any  of  the  jury,  more  especially  in  a  capital 
case,  drink  ardent  spirits  during  their  deliberations,  it  is  held 
cause  for  a  new  trial.'  So  if  a  portion  of  the  jurors  were 
intoxicated  during  a  part  of  the  trial  with  spirits  furnished 
by  the  successful  party,  the  verdict  should  be  set  aside  with- 
out considering  the  evidence.^  So  the  circulation  of  spirituous 
liquors  among  a  jury,  while  sitting  as  such,  even  with  the 
consent  of  the  parties,  is  cause  for  reversing  the  judgment.' 
So  the  use  of  brandy,  as  a  beverage,  by  jurors  while  in  the 
jury-room,  after  retiring,  is  cause  for  a  new  trial,  although 
the  quantity  drunk  be  small,  and  no  indications  are  shown, 
and  no  suspicions  are  entertained  by  the  other  jurors,  that 
the  jurors  who  partake  of  it  are  under  any  influence  from 
spirituous  liquors,  and  the  liquor  is  furnished  by  the  attend- 
ing ofiBcer,  at  the  request  of  a  juror  complaining  of  illness.' 

'  Munson's    Case,   1    And.   183;  People  v.  Douglass,  4  Cow.  26;(a) 

Duke,  &c.    V.  Wise,   1  Vent.    124;  Brant  u.  Fowler,  7  Cow.  562.   (These 

Harrison  v.  Rowan,  4  Wash.   C.   C.  cases  in  New  York  are  criticized  and 

32 ;     Purinton    v.   Humphreys,     6  virtually  overruled    in  Wilson  ( . 

Greenl.  379  ;  Everett  v.  Yonells,  4  B.  Abrahams,  1  Hill,  207.) 

&  Ad.  681.  *  Pelham  v.  Page,  1  Eng.  535. 

'  Gregg  V.  -  MoDaniel,  4  Barring.  ^  lb. 

367.  ^  Leighton   v.  Sargent,  11  Post. 

»  .Tones  o.   State,   13  Tex.    138  ;  119. 

(a)  The  court  in  this  case  remarked :  "  Drinking  spirituous  liquor  dur- 
ing the  trial  should  not  be  tolerated  in  any  shape ;  and  we  have  uniformly 
held  that  it  vitiated  the  verdict  in  a  civil  cause,  even  where  the  liquor 
was  given  to  the  jury  by  consent.  It  will  not  do  to  weigh  and  examine 
the  quantity  nor  the  effect.  It  is  not  at  all  probable  that  either  of 
these  jurors  was  in  the  least  under  the  influence  of  strong  drink ;  but, 
being  doubtful  whether  they  may  not  have  drank  something,  we  ought 
not,  especially  in  a  case  of  life  and  death,  to  sustain  the  verdict." 
11 
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§  3.  The  following  somewhat  remarkable  case,  narrated  at 
length  in  the  opinion  of  the  court,  occurred  in  Tennessee : 
"  During  the  investigation  of  the  cause  in  court,  the  man- 
ner of  the  juror  indicated  him  to  be  in  a  state  of  dull  and 
stupid  abstraction.  At  night,  the  jury  were  taken  in  care  of 
an  officer  to  a  room  in  the  town  to  consider  of  their  verdict 
and  to  be  kept  together.  About  eleven  o'clock  at  night  the 
juror  became  much  indisposed,  and  was  threatened  with 
spasm,  and  on  the  verge  of  an  attack  of  delirium  tremens^ 
The  physician  who  usually  attended  him  on  such  occasions, 
was  sent  for,  and  he  testifies,  that  from  the  condition  in  which 
he  found  his  patient,  and  from  the  knowledge  he  had  of  his 
case  in  general,  and  from  attendance  on  him  during  former 
attacks,  he  could  not  have  been  during  the  investigation  of 
the  cause  in  court  in  a  condition  to  have  possessed  himself 
intelligently  of  the  facts  and  circumstances  of  the  case.  In 
the  morning  the  juror  continued  dull  and  stupid,  but,  on 
taking  a  draught  of  ardent  spirits  and  breakfasting,  he 
seemed  pretty  well."     New  trial  granted.' 

§  4.  But  on  the  other  hand  it  has  been  held  no  ground  of 
new  trial,  that  spirituous  liquors  were  furnished  by  the 
officer  to  the  jury  during  the  trial,  of  which  they  drank,  but 
not  to  excess,  or  so  as  to  disqualify  them  for  an  intelligent 
performance  of  their  duty.''  Nor  that  the  jury  drank 
ardent  spirits  at  their  meals,  during  the  progress  of  the 
trial,  without  proof  that  they  were  thereby  disqualified 
from  duly  considering  the  case.^  Nor  that  jurors  drink 
spirituous  liquors  in  moderation,  between  the  adjournment 
of  the  court  in  the  evening,  and  its  meeting  next  morning, 
though  upon  the  invitation  of  a  witness  of  the  common- 
wealth, if  it  is  done  in  the  presence  of  the  sheriff,  and  where 
the  invitation  is  merely  intended  as  an  act  of  courtesy."  Nor 
that  the  officer  having  charge  of  the  jury  has  permitted  any 

'  Hogshead!). The  State,  6  Humph.  '  Stone  v.  The  State,  4  Humph. 

59.  27. 

2  Rowe  V.  The  State,  11  Hnmph.  '  Thompson's  Case,  8  Gratt.  637. 
491. 
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one  of  them  to  drink  spirituous  liquor.'  Nor,  that  the  jury 
took  refreshments  after  they  retired,  unless  furnished  by  the 
party  prevailing.'  Nor,  in  a  criminal  case,  that  a  juror  com- 
plained of  illness,  and  the  officer  brought  him  a  bottle  of 
liquor,  at  the  suggestion  of  another  juror,  a  physician;  it 
rather  appearing  that  no  one  else  drank,  and  he  a  proper 
quantity  only.'  Nor  that  a  juror  has  privately  taken,  in  an 
ante-room,  apart  from  and  without  the  knowledge  of  his 
fellows,  as  a  medicine,  for  the  relief  of  a  disease  under  which 
he  was  manifestly  laboring,  a  small  quantity  of  spirituous 
liquor,  during  the  deliberations  of  the  jury.''  Nor  that  a 
juryman  drinks  spirituous  liquors  during  the  trial,  at  his 
own  expense,  and  in  moderate  quantity.*  So  the  introduc- 
tion of  cider  into  the  jury  room,  even  in  a  capital  case,  was 
held  no  ground  of  new  trial.° 

§  5.  It  has  been  held  that  a  new  trial  should  not  be 
granted  upon  an  affidavit,  "that  during  the  trial,  or  at  least 

'  Davis  V.  People,  19  111.  74.  *  Gilmanton  v.  Ham,  38  N.  H.  108. 

'  The  State  v.  Sparrow,  3  Murph.  *  Wilson  v.  Abrahams,(o)  1  HIU, 
487.  207;  (overruling  Braut  w.  Fowler,  7 

«  Pope  V.  State,  36  Miss.  121.  Cow.  562.) 

6  Com.  V.  Roby,  12  Pick.  496. 

(a)  In  this  case  Bronson,  J.,  remarked:  "If  one  of  the  jurors  drink 
a  glass  of  spirituous  liquor  while  absent  from  court,  I  cannot  think  it  a 
sufficient  ground  for  setting  aside  the  verdict,  unless  there  is  some  reason 
to  suppose  that  the  juror  drank  to  excess,  or  at  the  expense,  or  on  the 
invitation,  of  one  of  the  parties.  I  agree  that  it  would  be  well  that  all 
men  should  abstain  from  the  use  of  intoxicating  drinks ;  but  until  that 
sentiment  becomes  nearly  or  quite  universal,  I  think  it  should  not  be 
imposed  as  a  law  upon  a,  juror,  in  thqse  cases  where  he  is  permitted, 
for  a  night,  or  an  hour,  to  go  wheresoever  he  pleases,  without  being 
attended  by  an  officer.  There  is  no  authority,  ancient  or  modern — which 
goes  far  enough  to  uphold  such  a  doctrine.  When  there  is  reason  to 
suspect  that  he  has  drank  so  much,  at  his  own  expense,  as  to  unfit  him 
for  the  proper  discharge  of  his  duty — the  verdict  ought  not  to  stand. 
But  every  irregularity  which  would  subject  the  juror  to  censure,  whether 
in  drinking,  &c.,  should  not  overturn  the  verdict,  unless  there  be  some 
reason  to  suspect  that  the  irregularity  may  have  had  an  influence  on 
the  final  result." 
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a  portion  of  it,  one  of  the  jurors  was  to  all  appearance 
asleep.'"     Or  because  a  juror  had  a  chill  and  drowse} 

§  6.  "  The  utmost  precaution  should  at  all  times  be  observed 
to  prevent  any  attempt  to  forestall  the  judgment  or  to  bias 
the  mind  of  a  juror  in  reference  to  the  merits  of  any  issue 
or  question  which,  in  the  discharge  of  his  duties,  he  may  be 
called  upon  to  decide.  All  trials  by  jury  ought  to  be  effec- 
tually guarded  against  the  exertion  of  every  species  of  im- 
proper influence;  and  the  law  will  never  allow  a  party  to 
derive  any  possible  advantage  from  it.  It  is  therefore  an 
established  and  salutary  rule  of  law,  that  the  least  intermed- 
dling with  the  jurors  is  a  sufficient  cause  for  setting  aside 
the  verdict."*(a)  More  especially  the  least  attempt  on  the 
part  of  a  prevailing  party  to  influence  a  juror  is  held  ground 
for  a  new  trial.^  And  it  is  not  necessary  that  the  attempt 
should  be  made  by  a  party,  nor  by  his  agent,  if  done  in  his 
behalf;  nor  is  it  necessary  that  the  jurors  should,  in  fact, 
have  been  thereby  controlled  or  determined  in  the  verdict.' 
Thus  any  communication  made  to  the  jury  by  the  prevail- 
ing party,  while  deliberating,  avoids  the  verdict;  though  it 
is  otherwise  where  the  communication  is  made  by  a  person 
not  interested.*  So  where  a  party,  while  his  case  is  on  trial, 
declares  in  the  presence  and  hearing  of  some  of  the  jurors, 
that  the  testimony  of  a  material  witness  for  his  opponent  is 
utterly  false,  such  statements  will  be  presumed  to  have  some 
effect  upon  the  jury,  and,  although  the  party  swear  that  he 
did  not  know  that  any  of  the  jury  were  present,  a  verdict 

'  Pelham  v.  Page,  1  Eng.  535.  See  Hare  v.  The  State,  4  How.  187  ; 

"  Baxter  v.  The  People,  3  Giltn.  Boles   v.  The  State,  13   Sm.   &  M. 

368.  398  ;  M'Cann  v.  The  State,  9  Sm.  & 

3  Per  Merrick,  J.,  Shea  v.   Law-  M.  465  ;   Timlin  v.  Den,  4  Har.  76; 

reuce,  1  Allen,  168-9.  Ritchie  v.  Holbrook,  7  S.  &  R.  458  ; 

<  Hilton  V.   Southwick,   5   Shep.  State  v.  Hascall,  6  N.  H.  352. 

303 ;  Tucker  v.  South,  &c.,  5  R.  I.  «  The  People  v.  Carnal,  1  Parker, 

658.  256. 

<•  Cohen  v.  Robert,  2  Strobh.  410. 

(a)  It  is  ground  of  new  trial  in  Massachusetts,  if  either  party  during 
the  term  give  to  a  juror  any  treat  or  gratuity.  Eev.  Sts.,  ch.  9.i,  s.  31. 
See  Gen.  Bts. 
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in  his  favor  will  be  set  aside.'  So  the  entertaiament  of  a 
juror  by  the  counsel  for  the  successful  party,  while  the  cause 
is  pending,  is  held  sufficient  ground  for  a  new  trial.''  Or  by 
the  prevailing  party  at  his  expense.* 

§  7.  A  new  trial  was  granted,  where  jurors,  during  the 
trial,  went  with  the  plaintiff's  witnesses  to  the  locus,  without 
the  knowledge  of  the  defendant,  for  a  view  and  explanation 
of  the  testimony.* 

§  8.  But  on  the  other  hand  it  is  held  that  a  communication 
made  to  a  juror,  without  apparently  being  intended,  and  in 
its  nature  not  calculated,  to  bias  him,  is  not  ground  for  a  new 
trial.  As  where  a  party,  during  a  temporary  adjournment 
of  the  court,  told  one  of  the  jury,  that  he  had  been  home  to 
get  two  deeds,  which  were  afterwards  used  on  the  trial.'  So 
evidence,  that  the  party's  agent  conversed  relating  to  the 
case  in  the  hearing  of  some  of  the  jurors,  is  not  sufficient 
to  set  aside  the  verdict,  if,  from  the  uncontradicted  affidavits 
of  all  the  jurors,  it  appears  that  they  heard  no  remarks,  or 
none  which  could  have  a  bearing  upon  the  case.°  So  where 
a  person  in  the  employ  of  the  successful  party  met  two  of 
the  jurors,  during  the  trial,  at  an  oyster  saloon,  ate  his  oys- 
ters in  the  same  box  with  them  and  a  fourth  person,  and, 
on  coming  out  first,  paid  for  the  party  without  their  know- 
ledge; but  no  conversation  was  had  concerning  the  case: 
there  being  no  cause  to  believe  that  the  two  jurors  were 
influenced  by  the  occurrence,  held  no  ground  for  a  new 
trial.'  Nor  that,  pending  the  trial,  and  after  the  court  had 
adjourned  for  the  night,  the  prevailing  party,  with  his  brother- 
in-law,  met  some  of  the  jurors  at  a  drinking  shop,  and 
treated  them  to  some  liquor,  and  was  there  seen  in  conversa- 

>  Cilley  V.  Bartlett,  19  N.  H.  312.  Nap.  398.  See  Chadbouru  v.  Frank- 

"  Walker  v.  Hunter,  17  Geo.  364.  liu,  5  Gray,  312. 
»  Walker  v.  Walker,  11  Geo.  203.        *  White  v.  Wood,  8  Cush.  413. 
■•  Deacon  v.  Shreve,  2  Zabr.  176.        «  Smith  v.  Powers,  15  N.  H.  546. 
Aco.  Tyrrell  v.   Bristow,  1   Alo.  &        '  Eakinw.  Morris,  &o.,  4  Zabr.  538. 
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tion  apart  with  one  of  the  jurors.*  Nor  that  the  defendant, 
during  the  recess  of  the  court,  invited  one  of  the  jurors  at 
his  expense  to  take  a  glass  of  soda  with  him,  and  also  to 
dine  with  him  at  a  hotel.  It  appeared  that  nothing  was  said 
to  the  juror  about  the  suit,  and  that  he  and  the  defendant 
were  neighbors,  and  in  the  habit  of  doing  mutual  favors, 
and  moreover  that  he  was  in  favor  of  rendering  a  verdict  for 
the  plaintiff,  but  by  consent  of  the  parties  the  opinion  of  a 
majority  of  the  jurors  was  taken  as  the  verdict,  they  being 
unable  otherwise  to  agree,  and  thus  a  verdict  was  rendered 
for  the  defendant.*  Nor  that,  pending  the  trial,  the  prevail- 
ing party  conveyed  a  juror  living  on  the  same  road  home 
in  his  wagon  several  miles,  but  no  conversation  relative  to 
the  cause  took  place ;  although  the  conduct  was  indiscreet 
and  incorrect,  and,  if  persisted  in  after  a  knowledge  of  its 
impropriety,  would  afford  sufficient  cause  for  a  new  trial.^ 
Nor  because,  after  the  jury  in  a  criminal  case  had  retired  in 
the  care  of  an  officer,  a  person,  in  the  absence  of  the  officer, 
entered  the  room,  and  was  seated  by  invitation  of  the  jury, 
but  no  other  communication  was  held  or  attempted  with  or 
by  him,  and  the  officer  upon  his  return  removed  him;  it 
not  appearing  that  there  was  any  improper  motive  for  the 
act."  Nor  because,  in  a  capital  trial,  one  of  the  jurors,  in 
presence  of  the  court  and  jury,  asked  a  person  to  give  him 
a  vest.'  Nor  that  the  jury  passed  through  crowds  of  people 
in  going  to  the  hotel  where  they  dined,  or  dined  at  the  public 
table  under  the  charge  of  their  officer;  no  one  speaking  to 
or  tampering  with  them.''  In  this  case  Green,  J.,  remarked:' 
"Where  crowds  of  persons  attend  the  court  and  fill  the 
hotels  (in  many  places  not  very  spacious  or  well  arranged) 
it  is  not  easy  to  keep  the  jury  always  entirely  apart  from 
others.     The  best  that  can  be  done  is  to  have  the  jury  kept 

>  MoCarty  v.   MoCarty,  4    Rich.  *  Luster  v.  The  State,  11  Humph. 

594.    Aco.  Johnson  v.  Porter,  2  Har-  169. 

ring.  325.  '  Rowe  v.  The  State,  11  Humph. 

•*  Vaughn  v.  Dotson,  2  Swan,  348.  491. 

'  Hilton   .,.   Southwick,   5    Shep.  «  lb. 

303.  '  lb. 
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together ;  to  see  that  none  speak  to  them,  and  to  secure  them 
against  any  attempt  of  others  to  tamper  with  them.  If  this 
is  done,  the  purity  of  the  trial  is  preserved,  and  the  verdict 
is  not  vitiated  by  any  slight  irregularities.  But  for  these 
irregularities,  the  officer  permitting  them,  and  the  jurors 
guilty  of  them,  should  be  held  to  account." 

§  9.  It  is  often  held,  particularly  in  the  earlier  cases,  to  be 
ground  of  new  trial,  that  a  juror  himself  talked,  or  heard 
others  talk,  about  the  case. '(a)  As  where  the  jury,  while  in 
their  room,  conversed  with  persons  on  the  street,  in  regard 
to  the  case.'  Or  where  the  son-in-law  of  the  prevailing 
party  spoke  to  a  juror  about  the  case.  In  this  case  the  court 
remarked:  "It  is  not  necessary  to  show  that  the  mind  of  the 
juror  was  influenced.  Perhaps  it  is  not  in  his  power  to  say. 
If  he  was,  there  is  sufficient  cause  to  set  aside  the  verdict, 
and  if  he  was  not,  and  the  party  who  has  gained  the  verdict 
has  a  good  cause,  he  will  still  be  entitled  to  a  verdict  upon 
another  trial."'  So  a  conversation,  held  by  one  or  more  of 
the  jurors,  in  a  trial  for  felony,  with  a  person  not  a  member 
of  the  jury,  nor  having  charge  of  them,  when  unexplained, 
is  good  ground  for  a  new  trial ;  unless  it  appears  that  no 
influence  unfavorable  to  the  prisoner  was  exerted.''  So 
where  a  juryman,  after  being  charged  with  the  case,  spoke 
to  persons  not  members  of  the  jury  about  the  evidence,  and 
expressed  his  opinion  to  them  as  to  the  rights  of  one  of  the 
parties;  it  was  held  that  this  was  a  serious  indiscretion, 
worthy  of  judicial  censure,  and  that,  if  others  had  addressed 
such  juror  in  relation  to  the  case,  it  would  have  been  suffi- 
cient ground  for  a  new  trial.' 

§  10.  Indictment  for  an  assault  with  intent  to  murder. 

'  Dana  v.  Roberts,  1  Root,  134;  '  Knight  v.  Freeport,  13  Mass.  218. 

Lord  Delamer's  Case,  4  Harg.  St.  Tr.  *  Riley  v.  The  State,  9  Humph. 

232.  646. 

^  Farrar  v.  Ohio,  2  Ohio  (N.  S.),  '  poster  v.  Brooks,  6  Geo.  287. 
54. 

(a)  Where  a  juror  talked  about  the  case,  and  gave  his  opinion,  judg. 
ment  was  arrested.    Bennett  v.  Howard,  3  Day,  223. 
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Defence,  insanity.  During  the  trial,  a  juror  for  the  terra, 
but  not  trying  the  case,  who  occupied  the  same  room  with  a 
sitting  juror,  said  to  him,  without  any  corrupt  purpose,  after 
they  had  retired  for  the  night,  "  that  he  guessed  the  prisoner 
was  a  hard  case,  and  that  he  had  heard  that  when  he  was  in 
the  book  business  at  the  South,  on  a  person  refusing  to  take 
a  book  that  he  had  subscribed  for,  the  prisoner  drew  two 
pistols,  and  threatened  to  blow  his  brains  out  if  he  did  not 
take  it."  The  juror  testified  that  he  gave  but  little  attention 
to  the  remark,  and  was  not  affected  by  it.  Held,  the  verdict 
should  be  set  aside.'(a) 

§  11.  It  will  be  seen,  however,  that  in  some  of  the  cases 
cited  upon  this  point  there  have  been  other  elements  of  ob- 
jection to  the  verdict,  than  the  simple  fact  of  a  juror's  talk- 
ing about  the  case.  It  is  remarked  (in  substance), "  Scattered 
throughout  the  reports,  there  are  far  more  cases  than  there 
should  be,  of  applications  for  new  trials,  founded  upon  evi- 
dence tending  to  show,  sometimes,  attempts  by  a  party  to 
prejudice  a  jury  in  his  favor;  and,  sometimes,  conduct  in 
jurymen  indicative  of  a  forgetfulness  of  the  important  re- 
sponsibilities resting  upon  them.'"  And  the  weight  of  au- 
thority would  seem  now  to  be,  that  conversation  with  jurymen, 
more  especially  unless  held  when  they  were  together,  is  not 

'  State  u.  Andrews, 29  Conn.  100.        '  Per  Gilchrist,  J.,  M'llvalne  v. 

Wilkins,  12  N.  H.  474. 

(a)  But  it  was  held  that  the  same  statement,  made,  during  the  trial, 
in  a  stage-coach,  in  which  two  of  the  jury  were,  with  others,  passengers, 
was  not  sufficient  ground  of  new  trial.  The  court  made  the  following 
distinction.  "These  remarks  maybe  regarded  as  accidental,  the  hearing 
of  which  the  jurors  could  -not  have  avoided,  situated  as  they  were,  and 
which  in  fact,  as  they  say,  they  did  not  notice  or  regard.  But  it  is  other- 
wise with  the  conversation  in  the  bed-room.  That  was  neither  accidental, 
unavoidable  or  unheeded.  It  was  a  part  of  a  conversation,  private,  free 
and  confidential,  and  which  took  place  after  the  two  jurors  had  retired 
to  rest,  occupying  the  same  room,  if  not  the  same  bed."  Per  Ellsworth, 
J.,  State  V.  Andrews,  29  Oonn.  104. 
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ground  for  a  new  trial.'(6)  That,  though  the  jury  be  guilty 
of  misconduct  by  conversation  and  intercourse  with  others 
during  the  progress  of  the  trial,  sufficient  to  merit  reprimand 
or  punishment,  a  new  trial  will  not  be  granted,  if  it  appears 
that  no  abuse  or  injury  resulted  to  the  defendant.*  Thus 
the  mere  fact  that  a  juror,  even  in  a  capital  case,  has  made 
a  remark  to  a  bystander,  or  a  bystander  to  him,  will  not 
entitle  the  prisoner  to  a  new  trial.^  So  a  juror,  while  the 
cause  was  on  trial,  said  to  one  of  the  plaintiff's  witnesses 
that  the  trial  had  been  a  protracted  one;  that  a  witness 
seldom  had  so  rigid  a  cross-examination  as  A.  (another 
witness  for  the  plaintiff),  and  that  he  bore  it  well.  Held 
no  ground  for  setting  aside  the  verdict  for  the  defendant.^ 
In  this  case  the  court  remarked,  in  reference  to  the  distinc- 
tion, which  we  have  often  had  occasion  to  notice,  between 
the  effect  of  irregularity  on  the  part  of  a  juror  upon  the 
juror  himself,  as  ground  of  reprimand  or  punishment,  and 
upon  the  case,  as  a  reason  for  setting  aside  the  verdict:  ''  It  is 
undoubtedly  the  duty  of  courts,  as  far  as  practicable,  to  pre- 
serve the  purity  of  trials  by  jury;  and  it  is  said  that  this 
can  best  be  effected  by  setting  aside  every  verdict,  where  a 
juror  has  spoken  of  the  cause  contrary  to  his  oath.  But  it 
is  difficult  to  see  how  such  a  result  would  be  produced.  The 
juror  does  not  suffer  by  setting  aside  the  verdict;  it  is  the 
successful  party  alone  that  is  injured. — The  person  to  whom 
the  conversation  was  addressed  does  not  appear  in  any 
manner  to  have  acted  in  behalf  of  the  defendants,  or  to  have 
attempted  to  influence  the  mind  of  the  juror  in  their  favor." 
So,  during  the  trial,  a  juryman  said  to  a  witness  for  the 

'  Davis  V.  Taylor,  2  Chit.  R.  268  ;        «  Collier  v.  Btate,  20  Ark.  36. 
Parker's  Case,  2  RoUe,  R.  85  ;  Hall's        »  Epps  v.  State,  19  Geo.  102. 
Case,  6  Leigh,  615 ;  Luster  v.  The        *  Pettiboue   u.  Phelps,  13   Conn. 

State,  11  Humph.  169  ;  Rome  v.  The  445. 
State,  11  Humph.  491. 

(6)  In  one  case  a  new  trial  was  refused,  even  where  a  number  of  per- 
sons went  into  the  jury-room  and  conversed  with  the  jurors  about  the 
case.    Barbour  V.  Archer,  3  Bibb,  8. 
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plaintiff,  that  "they  would  throw  the  cost  of  the  action  upon 
the  defendant,  of  course;"  to  which  the  witness  replied,  that 
"they  could,  of  course."  Held,  although  such  conduct  was 
a  violation  of  duty,  yet,  as  it  did  not  show  any  bias  or  pre- 
judice, it  was  no  cause  for  granting  a  new  trial  to  the 
defendant.  Otherwise,  if  the  plaintiff  had  been  privy 
to  such  conversation.*  So  that  a  juror,  after  the  ver- 
dict was  agreed  on,  but  before  it  was  returned  into  court, 
told  a  persoQ  not  a  juror,  that  it  was  for  the  plaintiff,  is  not 
a  sufficient  cause  for  setting  the  verdict  aside.'  Nor  that 
some  of  the  jurors,  after  being  sworn,  entered  a  grocery, 
and  had  conversation  with  various  persons,  not  in  relation 
to  the  case,  and  in  presence  of  the  bailiif  and  of  the  accused.^ 
Nor  that  a  witness  for  the  prosecution  made  statements  in 
the  presence  of  a  juror,  not  knowing  him  to  be  present, 
prejudicial  to  the  character  of  the  prisoner.''  Nor  on  account 
of  idle  words  spoken  to  a  juror  by  a  bystander,  about  one  of 
the  parties,  it  not  appearing  that  there  was  any  fault  on  the 
part  of  the  juror,  or  the  prevailing  party.' 

§  12.  After  the  jury  in  a  capital  case  had  been  charged  and 
committed  to  the  care  of  an  officer,  they  were  out,  locked 
up  in  the  usual  jury  room,  from  Thursday  at  5  P.M.  till 
Saturday  at  10  A.  M.  During  that  time  they  frequently  sepa- 
rated to  obey  the  calls  of  nature,  one  going  out  at  a  time 
under  the  charge  of  the  oflBcer;  and  one  juror  did  this  six 
times:  during  the  absence  of  the  officer,  the  other  jurors 
remained  locked  up  in  their  room.  One  juror  went  to  a 
drug  store,  one  hundred  and  fifty  yards  off,  for  some  medi- 
cine— being  sick — under  the  charge  of  an  officer,  aftd,  in 
reply  to  a  question  if  they  had  agreed,  he  answered  that  they 
had  not.  The  jurors  ate  and  drank  with  the  permission  of 
the  court,  and  sometimes  in  violation  of  the  orders  of  the 

'  M'llvaine  v.  Wilkins,  12  N.  H.         '  Bartine  v.  State,  18  Geo.  534. 

474.  *  The  State  v.  Ayer,  3  Fost.  301. 

*  Fowler  v.  Tuttle,  4  Fosl.  9.  =  Stewart  v.  Small,  5  Miss.  525. 
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court.  They  dropped  notes  from  the  windows  of  the  room 
in  which  they  were  confined,  and  one  juror  stood  on  the  out- 
side of  the  closed  door  and  conversed  privately  with  a 
stranger  for  more  than  ten  minutes.  Several  jurors  received 
letters,  and  also  conversed  with  persons  from  the  windows 
of  their  room.  The  negro  servants  and  children  of  some  of 
them  visited  them,  but  what  was  the  subject  of  the  notes  and 
the  various  conversations  did  not  appear.  Held,  that  there 
was  a  difference  between  a  cause  for  a  new  trial  and  a  cause 
for  amis-trial:  that  when  there  were  any  circumstances  which 
cast  suspicion  upon  the  verdict  by  showing  that  there  might 
have  been  undue  and  improper  influences  exerted  on  the 
jury,  it  was  in  the  discretion  of  the  presiding  judge  to 
grant  a  new  trial ;  but  if  it  appear  that  undue  influences 
were  exerted  on  the  jury,  there  has  been  no  trial,  and  the 
court  on  appeal  will  grant  a  trial  as  a  matter  of  law.  In 
this  case,  as  it  did  not  appear  that  undue  influences  had 
been  exerted  on  the  jury,  the  court  could  not  declare  the 
verdict  to  be  the  event  of  no  trial,  but  were  of  the  opinion 
that  the  presiding  judge  would  have  had  good  ground  for 
granting  a  new  trial.' 

§  12  a.  Where  one  of  the  jury,  during  a  trial,  called  to  a 
person  in  the  street,  from  a  window  of  the  court-house,  and 
asked  him  to  tell  his  (the  juror's)  wife  to  send  him  his  supper ; 
to  which  the  person  addressed  replied  "  well,"  and  afterwards 
delivered  the  message,  and  the  supper  was  sent,  and  the  officer 
in  charge  of  the  jury  received  it  from  the  hands  of  the  per- 
sons who  brought  it,  and  sent  them  to  the  opposite  side  of 
the  room  from  the  jury,  at  a  distance  of  about  sixty  feet;  and 
it  was  proved  that  there  was  no  communication  with  the 
jury,  except  as  above  stated:  held,  there  was  no  improper 
tampering  with,  or  sinister  influence  brought  to  bear  upoa 
the  jury.* 

'  The  State  v.  Tilgliman,  11  Ired,        ^  Ned  v.  State,  33  Miss.  364. 
513. 
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§  13.  It  is  held  that  little  weight  is  to  be  attached  to  the 
affidavit  of  a  juror,  that  he  was  not  influenced  by  declarations 
made  in  bis  presence.  "He  may  think  it  is  so,  and  after  all 
his  mind  be  insensibly  affected."  In  New  Hampshire,  the 
affidavit  will  not  be  received.' 

§  14.  It  is  ground  for  a  new  trial,  that  the  jury  were  left 
by  the  sheriff'.'  So  where  the  officer  having  them  in  charge 
spoke  to  the  jury.^  So  where  two  officers  in  charge  of  the 
jury  said,  in  their  hearing,  that  it  was  a  worse  case  than 
A.'s,  and  that  public  opinion  was  against  the  prisoner.  And 
the  affidavits  of  jurors  were  held  admissible  to  prove  this  con- 
versation." But  a  verdict  will  not  be  set  aside,  on  the  ground 
that  the  constable,  who  had  charge  of  the  jury,  after  they 
had  retired,  urged  them  to  give  a  verdict  for  the  plaintiff"  who 
prevailed.*  So  where,  after  the  jury  had  been  out  eighteen 
hours,  the  bailiff"  told  them  that  they  should  have  nothing 
more  to  eat  and  no  water  to  drink,  unless  they  decided  one 
way  or  the  other ;  but  he  intended  it  as  a  jest,  and  some  of 
the  jurors  so  understood  it,  though  others  were  under  the 
impression  that  it  was  by  order  of  the  court :  held,  it  was 
not  the  natural  effect  of  such  a  communication  to  produce 
an  impression  improperly  influencing  the  verdict,  and  there- 
fore the  conviction  should  stand,  though  the  officer  had  acted 
improper  ly.° 

§  15.  "Where  a  jury,  after  having  retired,  had  privately 

examined  a  witness,  a  new  trial  was  granted.'  So  where  the 

jury  after  a  charge  conversed  with  a  witness.'  So  where  the 
justice  deliberated  with  the  jury." 

'  state  V.  Andrews,  29  Conn.  105.  rine  v.  Van  Note,  1  South.  146 ;  The 

2  Com.  V.  Wormley,  8  Gratt.  712.  State  v.   Brazil,  Oeo.   Decis.  pt.   2, 

8  Helms  V.  The  State,  13  S.  &  M.  107 ;  Smith  v.  Graves,  1   Brev.  16. 

500.  See    Herrlck   v.   Blair,   1  John.  Ch. 

"  lb.  101 ;  Bedingtou  v.  Southall,  4  Price, 

"  Baker  v.  Simmons,  29  Barb.  198.  232. 

*  Pope  V.  State,  36  Miss.  121.  "  The  State  v.  Brazil,  Geo.  Decis. 

'  Smith   V.   Graves,   1    Brev.  16  ;  pt.  2,  107. 

Metoalf's  Case,  Cro.  Eliz.  189  ;  Per-  '  Taylor  v.  Betsford,  13  John.  487. 
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§  16.  Upon  the  ground  that  such  testimony  is  not  given 
on  oath,  and  is  given  without  the  knowledge  of  those  to  be 
affected  by  it,  and  who  have  therefore  no  opportunity  of 
meeting  and  repelling  it;'  it  has  been  held  sufficient  reason 
for  a  new  trial,  that  a  juror  obtained  information  about  the 
subject  of  trial  and  informed  the  others,^  or  testified  to  his 
fellows,'  or  stated  facts,  and  also  spoke  against  the  losing 
party.''  More  especially  in  a  criminal  prosecution,  and  where 
the  evidence  as  to  a  material  point  is  conflicting,  and  the 
statements  influence  the  jury  to  decide  against  the  prisoner. 
And  the  burden  is  not  on  the  prisoner  to  show  affirmatively 
that  he  was  thereby  prejudiced.'  As  where  a  juror  stated 
to  his  fellows,  that  he  had  heard  a  witness,  whose  credibility 
was  attacked  on  the  trial,  sworn  before  the  grand  jury,  and 
that  his  statements  were  the  same  as  he  had  made  on  the 
trial;  and  it  appeared  that  this  statement  had  much  influence 
in  producing  the  verdict." 

§  17.  But  on  the  other  hand  it  is  held  no  ground  of  new 
trial,  that  two  jurors  said  in  the  jury-room,  that  the  party 
who  was  alleged  to  have  paid  a  certain  bond  was  so  accurate 
a  man,  that  he  would  not  have  paid  it  without  taking  a  re- 
ceipt; and  that  the  two  jurors  admitted  that  they  joined  in 
the  verdict  for  this  reason  alone.'  Nor  that  one  juror  made 
declarations  which  discredited  a  witness,  and  by  which  the 
others  were  influenced.*  Nor  that  the  jury  heard  the  state- 
ment of  one  of  their  fellows,  in  relation  to  the  case,  in  their 
box ;  unless  a  brief  of  the  evidence  be  filed  in  pursuance  of 
the  rule  of  court ;  or  if  it  is  manifest  that  there  was  evidence 
sufficient  to  sustain  the  findings,  wholly  independent  of  such 
statement.'    Nor,  in  a  criminal  case,  upon  the  unsupported 

'  Per  Turley,  J.,  Douston  v.  The  '  Talmadge  v.  Northrop,  1  Root, 
State,  6  Humph.  275.  522(amotio^  in  arrest  of  judgment). 

"  Brunson  u.  Gorham,  2  Yea.  166 

'  Bradley  v.  Bradley,  4  Ball.  112 
Booby  V.  The  State,  4  Yerg.  Ill 
Donston   v.   The   State,  6  Humph, 
275  ;  Sam  v.  The  State,  1  Swan,  61 


Sam  V.  The  State,  1  Swan,  61. 
*  Donston  v.  State,  6  Humph.  275. 
'  Price  o.  Warren,  1  Hen.  &  M. 
385. 

Purinton     v.     Humphreys,     6 


Price  V.  Warren,  1  Hen.  &  M.  385.       Greenl.  379. 

"  Davis  V.  Lowman,  9  Geo.  604. 
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affidavit  of  the  prisoner,  that  after  the  jury  retired  one  of 
them  made  a  statement  as  of  his  own  knowledge,  that  the 
prisoner  was  a  violent,  dangerous  man.'  Nor  that,  in  a  crimi- 
nal case,  the  judge  instructed  the  jury,  that  they  might  refer 
to  their  own  personal  knowledge  of  certain  public  outrages; 
the  indictment  being  brought  for  a  publication  alleged  to 
encourage  such  outrages.  Lord  Ellenborough  took  the  dis- 
tinction, that  the  judge  "  made  the  observation  with  reference 
to  what  they  knew  as  a  matter  of  illustration,  that  it  formed 
a  part  of  the  history  of  the  county,  that  such  outrages  had 
been  committed ;  but  he  did  not  advise  them  to  rely  on  that 
as  a  source  of  information  on  which  they  were  to  found  their 
verdict,  or  as  forming  a  branch  of  evidence  of  itself."^ 

§  18.  Where  a  person,  who  was  not  a  sworn  ofiScer,  was 
permitted  to  go  to  the  jury-room  after  the  jury  had  retired, 
in  a  capital  case,  and  to  have  charge  of  them  in  the  absence 
of  the  bailiff;  it  was  held  sufBcient  ground  for  a  new  trial.' 
Otherwise,  where,  after  a  jury  had  retired  under  the  attendance 
of  an  officer,  and  before  the  court  adjourned,  another  officer 
was  sworn  to  attend  upon  them,  and  after  the  adjournment  a 
third  was  sworn  by  the  clerk,  to  supply  the  place  of  the 
second  for  a  few  minutes;  this  being  according  to  usage.'' 

§  19.  A  frequent  ground  of  application  for  a  new  trial  is 
the  alleged  introduction  of  improper  papers  to  the  jury-room. 
Upon  this  subject  it  is  said,  "The  decisions — are  contradic- 
tory. Some  of  the  ancient  cases  are  very  strict,  but  of  late 
years  courts  have  been  less  inclined  to  be  rigid."* 

§  20.  A  rule  seems  to  have  formerly  prevailed,  that  even 
papers  put  in  evidence  would  not  go  to  the  jury,  unless  they 
were  papers  under  seal.  The  rule  seems  to  have  grown  out 
of  the   peculiar  and   somewhat  whimsical  sacredness  once 

'  Nolen  V.  State,  2  Head,  620.  *  The  Commonwealth  v.  Jenkins, 

'  King  V.  Luttoij,  4  M.  &  S.  632.  Thacher's  Grim.  Cas.  118. 

'  Hare  v.  The  State,  4  How.  '  Haukley  v.  Hastie,  3  John.  252. 
Miss.  187. 
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attached  to  seals,  as  appertaining  exclusively  to  men  of  rank 
and  property.  It  is  now  no  longer  in  force,  although  Mr. 
Graham  states  the  practice  in  New  York  in  his  day  to  have 
been,  not  to  allow  papers  to  go  to  the  jury  without  consent.^ 

§  21.  The  distinction  is  made,  that,  "if  a  paper  not  in  evi- 
dence is  delivered  to  the  jury  by  design,  by  the  party  in 
whose  favor  the  verdict  is  returned,  the  verdict  shall  be  set 
aside,  even  if  the  paper  is  immaterial. — So  where  a  paper, 
which  is  capable  of  influencing  the  jury  on  the  side  of  the 
prevailing  party,  goes  to  the  jury  by  accident,  and  is  read  by 
them — although  the  jury  may  think  that  they  were  not  influ- 
enced by  such  paper,  for  it  is  impossible  for  them  to  say 
what  effect  it  may  have  had  on  their  minds.  But  where  a 
paper  which  might  influence  the  jury  is  not  read,  it  is  the 
same  thing  as  if  it  had  not  been  delivered  to  them."^ 

I  22.  It  has  been  often  held  that  the  delivery  to  the  jury 
of  an  unauthorized  book  or  paper  is  ground  of  new  trial.' 
Thus  although  the  paper  is  said  to  be  a  mere  estimate,  shown 
to  the  jury  by  way  of  calculation." {a)  The  court  remark, 
"  We  know  not  what  effect  this  paper  may  have  produced."^ 
And  where  a  material  paper  was  given  to  the  jury  by  mis- 
take, the  court  would  not  hear  a  juror  to  show  either  that  it 
did  influence  them  or  did  not.^  So  where  a  paper,  calcu- 
lated to  mislead  the  jury  and  influenge  their  finding,  was 
found  in  their  room  on  retiring,  and  read  by  them  ;  held 
sufficient  ground  for  a  new  trial.' 

'  Graham  on  N.  T.  80 ;  Bull.  N.  P.  283  ;    Shande's  Case,  2  Morg.  20  ; 

308  ;  Alexander  v.  Jamieson,  5  Binn.  Bensen  v.  Pish,  6  Greenl.  141. 

238.  '  Sheaff  v.  Gray,  2  Yea.  273. 

2  Hix  B.  Drury,  5  Pick.  296  ;  Killen  <■  lb. 

V.  Sistrunk,  7  Geo.  283.  ^  Whitney  ».  Whitman,  5    Mass. 

'  Co.  Lit.   227 ;    Vin.  Abr.   Trial,  405. 

pi.  18  ;  Killen  v.  Listrunk,   7  Geo.  '  Walker  v.  Hunter,  17  Geo.  364. 

(a)  The  court  refused  to  instruct  the  jury,  after  their  discharge,  to 
deliver  to  counsel  the  calculations  on  which  their  verdict  was  based, 
stating  that  it  was  discretionary  for  them  to  do  so  or  not.  Held  no 
error.     Snelling  v.  Darrell,  17  Geo.  141. 
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§  23.  But  tlie  prevailing  doctrine  seems  to  be,  that  it  is 
discretionary  whetiier  the  jary  shall  take  papers.'  And  it  is 
remarked  in  a  late  case,  "  It  is  not  enough  to  say  that  a 
paper  was  improperly  sent  to  the  jury  by  the  adverse  party, 
without  his  (the  counsel's)  knowledge.  It  is  his  duty  to  as- 
certain what  papers  are  sent  to  the  jury,  before  they  leave 
the  court;  and  no  motion  for  a  new  trial  should  be  allowed, 
merely  because  this  duty  has  been  neglected.  It  should  ap- 
pear— that  the  paper  in  question  was  sent  to  the  jury  by  some 
mistake,  or  through  some  trick  or  artifice  of  the  opposite 
counsel."^  So  that  the  jury,  without  permission  of  the  court, 
took  to  their  room  papers  which  were  given  in  evidence,  if, 
so  far  as  appears,  the  papers  were  taken  inadvertently,  with- 
out improper  intervention  by  any  person,  and  it  is  not  shown 
that  the  jury  made  any  use  of  them ;  is  not  cause  for  a  new 
trial  in  a  criminal  case.'  Nor,  although  irregular,  the  send- 
ing out  with  the  jury  of  a  paper,  which  contained,  amongst 
other  matters,  the  testimony  of  a  deceased  witness  on  a  former 
trial,  proved  to  be  correctly  stated  therein ;  under  instruc- 
tions that  no  other  part  of  the  paper  was  in  evidence,  and 
two  of  the  jury  testifying  that  the  paper  was  not  regarded  as 
evidence  by  the  jury,  and  was  not  read  at  all  in  the  box.^ 
Nor  that  a  paper  containing  a  computation  of  interest  on 
certain  sums  claimed  by  the  plaintiff  went  to  the  jury  with 
the  papers  in  the  case,  when  it  does  not  appear  by  whom  it 
was  given  to  them,  and  no  fraudulent  intent  or  effort  to 
practise  on  them  is  shown  ;  although  no  leave  was  given  to 
put  the  paper  into  the  hands  of  the  jury,  and  the  court  re- 
fused to  admit  testimony  to  prove  the  correctness  of  the  cal- 
culation.* Nor,  that  the  jury  read  a  former  verdict  in  the 
case,  but  without  fraud.*  Nor  that  a  paper,  not  read  upon 
the  trial,  but  the  contents  of  which  had  been  testified  to, 
went  to  the  jury,  among  other  papers  in  the  case ;  unless  the 

'  Whitheadw.  Keyes,  3  Allen,  498;        *  Eiggina  v.  Brown,  12  Geo.  271. 
Burghardt  v.  Van  Deiisen,  4,  378.  »  Tracy  v.  Card,  2  Ohio  (N.  S.), 

2  Per  Bell,  C.  J.,  Maynard  v.  Fel-  431. 
lows,  43  N.  H.  259.  «  Harriman   u.  Wilkins,  2  Appl. 

'  Bersch  v.  State,  13  Ind.  434.  93. 


CH.  S.]  JURY.      MISCONDUCT.  177 

paper  conveyed  some  information  to  the  jury,  which  might, 
by  some  reasonable  intendment,  have  had  an  influence  upon 
the  verdict.'  Nor  that  a  paper  put  in  evidence  was  deliv- 
ered to  the  jury  after  retiring.'  Nor  where  the  facts  proved 
by  the  paper  were  put  in  evidence,  though  the  paper  was 
not.'  Nor  where  the  paper  is  wholly  irrelevant  and  imma- 
terial.^ So,  on  the  trial  of  an  indictment  for  passing  a  coun- 
terfeit bank  note,  the  jury  on  retiring  found  a  placard  stuck 
against  the  wall  of  their  room,  charging  one  of  the  jurors 
with  being  himself  a  counterfeiter,  and  insinuating  that  he 
had  attended  the  court  for  the  purpose  of  getting  on  the  jury. 
The  paper  was  read  by  the  whole  jury,  and  their  verdict 
was,  guilty.  Held,  that  this  fact  was  no  ground  for  setting 
aside  the  verdict,  unless  it  appeared  that  the  juror  was  pre- 
vented from  a  deliberate  exercise  of  judgment,  or  that  the 
placard  had  the  effect  of  a  menace  upon  him,  or  influenced 
the  deliberations  and  verdict  of  the  jury.'  So  where  the 
jury,  without  the  knowledge  of  the  court  or  the  defendant's 
counsel,  sent  for  certain  books  and  papers  which  had  been 
referred  to  by  a  witness,  but  nothing  appeared  indicating 
any  design  of  unfairness  ;  held,  not  sufficient  ground  for  set- 
ting aside  the  verdict,  although  an  improper  proceeding.' 

§  24.  As  in  other  cases,  a  party  may  waive  his  right  of 
excepting  on  this  ground.  Thus  it  is  no  ground  of  new 
trial,  that  a  book  of  records,  containing  matters  not  offered 
in  evidence,  was,  at  the  suggestion  of  the  losing  party,  a  copy 
being  proposed  by  the  other  party,  and  not  by  accident  or 
mistake,  given  to  the  jury  and  examined  by  them.' 

■  Peacham  v.  Carter,  21  Vt.  515  ;  '  Rex  v.  Burdett,  1  Ld.  Ray.  148  ; 

1  Ld.  Ray.  148.  21  Verm.  515. 

2  Vioary  v.  Farthing,  Cro.EIiz. 411.  *  Lonsdale  k.  Brown,  4  Wash.  C. 

And  see  Lott  v.   Maoon,  2  Strobh.  C.  148. 

178  ;  Hall  v.  Rupley,  10  Barr,  231 ;  ^  Hall's  Case,  6  Leigh,  615. 

Peaoham  v.  Carter,  21  Verm.  515  ;  *  Lott  v.  Macon,  2  Strobh.  178. 

Alexander  o.  Jameson,  5  Binn.  238;  '  Alcott  c.  Boston,  &c.,  11  Gush. 

Graves    v.    Short,    Cro.    Eliz.   61ti  ;  91. 
Oakley  v.  Steddiford,  3  John.  252. 
12 
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§  25.  The  fact  that  two  jurors,  whilst  impanelled,  read  a 
newspaper  report  of  the  evidence,  which  had  no  influence  on 
their  verdict,  is  not  sufficient  ground  for  a  new  trial.'  But 
where  a  jury,  without  the  knowledge  or  aid  of  any  one, 
procure  a  part  of  a  newspaper,  purporting  to  contain  the 
whole  or  a  part  of  the  charge,  and  use  it  to  guide  their  delibe- 
rations, although  the  charge  be  accurate,  the  verdict  will  be 
set  aside.' 

§  26.  Delivery  to  the  jury  of  a  map  was  held  ground  for 
a  new  trial.^ 

§  27.  The  plaintiff's  specification  and  the  defendant's  offset, 
■when  properly  filed  in  an  action,  become  parts  of  the  record, 
and  may  be  used  and  referred  to  on  the  trial,  and  may  go  to 
the  jury  in  the  same  manner  as  the  writ  and  pleadings." 

§  28.  Eejection  of  a  record,  which  has  been  exhibited  to 
the  court,  but  not  handed  to  the  jury,  is  ground  of  new 
trial.' 

§  29.  It  is  sometimes  held — though  the  prevailing  rule 
and  practice  are  undoubtedly  the  other  way — that  depositions 
shall  not  go  to  the  jury.'  More  especially  if  partly  excluded 
by  the  court.'  So,  if  the  jury  took  out  a  deposition  not  read 
on  the  trial,  it  is  ground  of  new  trial.'  Or  if  a  bundle  of 
depositions  was  delivered  by  counsel  to  the  jury,  some  of 
which  had  fiot  been  used;  though  the  jury  swore  that  they 
did  not  open  the  bundle.' 

§  30.  But  it  is  not  ground  of  new  trial,  that  a  deposition 

'  United  States  v.  Eeid,  12  How.  "  Rich  v.  Flanders,  39  N.  H.  304. 

TJ.  S.  361.  6  Binder  v.  State,  5  Clarke,  457. 

^  Farrar  v.  Ohio,  2  Ohio  (N.  S.),  ^  Rawson  v.  Curtis,  19  III.  416. 

54.  '  Kent  v.  Tyson,  20  N.  H.  121. 

'  Jennings-  v.    Warne,   Lee's    E.  *  Taylor  v.  Sorsby,  Walker,  97. 

116.  9  2  Hale's  P.  C.  308. 
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went  to  the  jury,  a  paper  attached  to  which  had  been  put  in 
evidence.'  Nor  that  depositions  went  to  them  by  accident,  if 
the  jury  state  that  they  were  not  read.*  So  where  the  judge 
gave  permission  to  the  jury  to  take  out  with  them  a  deposi- 
tion that  had  been  read,  objection  being  made;  held,  the  pro- 
ceeding, if  irregular,  was  not  a  proper  subject  of  exception, 
but  the  remedy  should  have  been  sought  by  motion.' 

§  80  a.  Where  a  jury,  without  the  fraud  or  agency  of  the 
prevailing  party,  send  for  interrogatories  read  to  them  at  the 
trial,  merely  to  refresh  their  memories,  it  is  no  ground  for 
a  new  trial.'' 

§  31.  Where  a  justice  of  the  peace,  while  the  jury  are 
deliberating  upon  their  verdict,  enters  the  jury  room  at  their 
request,  with  the  knowledge  and  consent  of  one  of  the  parties; 
a  consent  by  such  party,  that  the  justice  may  read  to  the  jury 
the  testimony  of  a  witness,  will  be  implied.' 

§  32.  It  is  the  duty  of  the  counsel  on  each  side  to  see  that 
none  of  their  own  papers,  respectively,  are  given  to  the  jury 
when  they  retire,  containing  incompetent  evidence.  It  is 
ground  for  setting  aside  the  verdict,  if  papers  are  improperly 
given  to  the  jury,  unless  it  should  be  done  by  assent,  or  unless 
there  should  be  something  which  should  estop  the  opposing 
counsel  from  objecting.'  Thus  where  the  jury  had  the  minutes 
of  the  testimony  taken  by  the  counsel  for  the  successful  party. 
Certainly,  unless  it  affirmatively  appear  that  the  losing  party 
could  not  have  been  prejudiced  by  such  proceeding.'  So  if 
papers  written  on  and  underscored,  for  the  purpose  of  attract- 
ing any  special  attention,  are  passed  to  the  jury  without  the 
knowledge  of  the  opposing  counsel  or  the  court.' 

'  Hackley  v.  Hastie,  3  John.  252.  '  Hancock  k.  Salmon,  8  Bart.  564. 

*  Hix  V.  Drury,  5  Pick.  296.  «  Flanders  v.  Davis,  19  N.  H.  139. 

'  Howland  v.  Sheriff,  &c.,  5  Sand.  '  Durfee  v.  Eveland,-8  Barb.  i^l. 

219.  »  Watson  v.  Walker,  3  Fost.  471. 
«  Andrews  v.  Tinsley,  19  Geo.  303. 
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§  33.  But  where  a  paper,  containing  an  estimate  of  counsel 
as  to  what  was  due  to  the  plaintiff,  by  permission  of  the  court 
was  taken  by  the  jury,  the  court  informing  them  that  the 
paper  was  not  evidence;  held,  this  was  not  error,  though  a 
practice  not  to  be  commended.'  So,  after  a  jury  had  agreed, 
they  requested  the  officer  to  hand  them  some  paper  on  which 
to  reduce  it  to  writing ;  and,  on  receiving  it,  this  was  done. 
The  ofiBcer,  however,  accidentally  gave  them  some  sheets, 
with  others,  on  which  a  portion  of  the  plaintiff's  testimony 
had  been  taken.  Held,  the  verdict  could  not  be  set  aside  on 
that  account.^ 

§  84.  If  one  of  the  jury,  before  retiring,  publicly  inquires 
as  to  a  particular  fact  on  the  records  of  the  court,  and,  no  ob- 
jection being  then  interposed  by  counsel  on  either  side,  it  is 
publicly  answered  by  the  clerk ;  this  is  not  ground  for  a  new 
trial.^  So  a  declaration  which  has  been  withdrawn,  and  a  bill 
of  particulars  delivered  under  it,  ought  not  to  be  taken  out  by 
the  jury;  but  the  judgment  will  not  be  reversed,  if  the  de- 
claration is  in  substance  the  same  as  the  one  on  which  the 
cause  was  tried ;  and  the  bill  is  but  the  substance  of  a  claim, 
of  which  evidence  was  given  on  the  trial.'  So  it  is  not  ground 
of  new  trial  in  an  indictment  for  murder,  that  testimony  taken 
at  the  inquest,  being  in  the  record,  was  accidentally  in  the 
jury-room;  it  not  appearing  that  the  jury  read  it,  and  the 
court  thinking  that,  if  read,  it  added  nothing  to  the  strength 
of  the  evidence.''  But  where  the  jury,  in  a  trial  for  murder, 
were  permitted  to  take  with  them  a  transcript  of  the  record 
containing  the  evidence  before  the  magistrate,  though  in- 
structed that  they  must  not  read  such  record ;  it  was  held  to 
be  error.^ 

§  35.  The  jury,  after  retiring,  sent  a  message  to  the  judge, 
desiring  to   have  Selwyri's  Nisi  Prius  sent  to  them.     But, 

'  Alexander  v.  Dunn,  5  Ind.  122.  "  Hall  v.  Rupley,  10  Barr,  231. 
2  Glidden  v.  Towle,  H  Fost.  147.  "  State  v.  Tindall,  10  Rich.  212. 
»  Allen  V.  Blunt,  2  W.  &  M.  121.         "  Atkins  v.  State,  16  Ark.  568. 
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though  the  counsel  consented,  Lord  Tenterden  refused  to  do 
it.' 


§  36.  In  the  trial  of  a  case  in  which  the  jury  were  to  de- 
cide upon  both  law  and  fact,  the  officer  delivered  to  them, 
at  their  request,  without  application  to  the  court,  after  they 
had  retired,  a  volume  of  the  laws  of  the  State,  concerning 
the  act  upon  which  the  indictment  was  founded,  which  act 
had  been  commented  on  by  the  counsel  and  by  the  court, 
and  which  volume  the  court  would  have  given  them  liberty 
to  take  with  them,  if  requested.  Held,  not  ground  for  a  new 
trial.^  But  in  a  late  case  in  Rhode  Island  a  verdict  was  set 
aside,  because  the  jury  consulted  the  Revised  Statutes  in  their 
room. 

§  37.  If  after  the  jury  have  retired  they  desire  more  in- 
structions, they  must  be  called  back ;  and  it  is  a  fatal  error 
for  the  judge  to  go  alone  into  the  jury-room  and  there  give 
them.*  So  it  is  ground  of  new  trial,  that,  after  the  jury  had 
been  out  six  hours,  the  foreman  wrote  to  the  judge  at  the 
chambers,  that  they  could  not  agree,  and  waited  for  his  direc- 
tions. The  judge  wrote  an  answer,  expressing  his  unwilling- 
ness that  they  should  separate,  and  giving  further  directions; 
and  ordering  that  the  letter  should  be  brought  into  court, 
for  the  purpose  of  filing  it.*  So  it  is  ground  of  new  trial, 
that  the  judge  gave  the  jury  his  minutes;"  or,  while  the  jury 
were  deliberating,  replied  to  their  inquiry  that  certain  evi- 
dence had  been  given.' 

§  38.  But  on  the  other  hand  it  has  been  held,  that  the  judge 
may  go  into  the  jury-room  ;°  or  answer  a  question  of  the 
foreman,  who  came  in  after  the  jury  had  retired,  and  in- 

I  Burrows  v.  Unwin,  3  C.  &  P.  310.  ^  Sergeant  v.  Roberts,  1  Pick.  337. 

■^  Com.  ».  Jenkins,  Thaoher's  Grim.  ^  Neil  v.  Abel,  24  "Wend.  185. 

Cas.  118.  '  Bunn  v.  Croul,  10  John.  238. 

»  State  V.  Smith,  6  R.  I.  33.  ^  Thayer?;.  VanVleet,5  John.  110; 

<  Fish  V.  Smith,  12  Ind.  563  ;  Tay-  Hancock  v.  Loomis,  8  Barb.  564. 
lor  V.  Betsford,  13  John.  487 ;  Yel- 
dell  V.  Shinholster,  15  Geo.  189. 
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quired  privately  as  to  the  form  of  their  verdict ;'  or  answer 
a  question  of  the  jury.^  So,  after  a  jury  have  retired, 
they  may  be  called  in,  and  a  paper  read  in  evidence  but 
accidentally  withheld  may  then  be  delivered  to  them.'  It  is 
said :  "  The  intercourse  between  the  jury  and  the  bench  is,  in 
many  respects,  very  confidential.  Often,  the  communica- 
tions from  the  jury  are  of  that  kind  which  ought  not  to  be 
communicated  to  the  bar.  There  can  be  but  one  proper  rule 
on  the  subject ;  that  is,  to  trust  all  these  matters  to  the  dis- 
cretion of  the  judge."^ 

§  39.  In  a  case  of  murder,  it  was  held  that  a  new  trial 
should  not  be  granted,  on  account  of  an  article  in  a  news- 
paper, written  by  the  presiding  judge,  respecting  another 
crime  imputed  to  the  prisoner,  and  calling  him  "  an  unfeel- 
ing savage ;"  there  being  no  evidence  that  any  of  the  jurors 
had  read  the  newspaper.* 

§  40.  Questions  often  arise,  in  reference  to  the  proper 
mode  in  which  a  cause  is  to  be  argued  by  counsel.  Upon 
this  subject  it  is  held,  that,  whilst  the  right  of  argument  on 
the  trial  of  a  cause  is  not  to  be  denied  to  counsel,  the  regu- 
lation of  the  length  of  time  to  be  occupied  in  discussion, 
and  the  determination  of  the  legitimate  questions  for  argu- 
ment, must  necessarily  be  left  to  the  sound  legal  discretion 
of  the  presiding  judge.'  Counsel  on  either  side  should  not 
be  allowed  to  lose  sight  of  the  evidence  and  of  the  issues, 
and  indulge  in  denunciations  of  a  party,  based  on  the  assump- 
tion of  facts  not  attempted  to  be  proved ;  and  which  should 
not  be  permitted  to  disturb  that  calm  deliberation  which  it 
is  the  duty  of  jurors  to  bestow.^  The  court  should  arrest 
an  argument  not  based /on  the  evidence.'     And  if  counsel 

'  Goldsmitli  y.  Solomons,  2  Stroth.  ^  Vance  v.  Com.,  2  Va.  Cas.  162. 

296.  =  Dobbins  v.  Oswalt,  20  Ark.  619. 

2  Dent  V.  King,  1  Kelly,  200.  '  Fry  v.  Bennett,  3  Bosw.  200. 

3  Flanders  v.  Colby,  8  Fost.  34.  «  Diokerson  v.  Burke,  25  Geo.225. 
••  Per  O'Neall,   J.,    Goldsmith  v. 

Solomons,  2  StrobU.  296. 
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mistake  evidence  in  his  argument,  tbe  court  may,  in  tbeir 
discretion,  set  aside  the  verdict,  and  grant  a  new  trial. 
Though  their  refusal  to  do  so  is  not  error ;'  nor  is  it  error 
in  the  court  to  refuse  to  prevent  counsel  from  stating  that 
to  the  jury  as  proved,  about  which  there  is  a  conflict  of  testi- 
mony.^ (See  §  45.)  So  it  is  good  ground  for  a  new  trial,  if, 
in  the  absence  of  the  defendant  and  his  counsel,  the  court 
permit  the  plaintiflf's  counsel  to  misstate  the  law  to  the 
jury.' 

§  41.  In  New  York,  each  party  must  merely  open  his  own 
case.  The  defendant  cannot,  as  in  England,  comment  upon 
the  plaintiff's  evidence,  except  so  far  as  is  necessary  for  a 
proper  understanding  of  his  own.* 

§  42.  In  an  action  for  damages  resulting  from  a  defective 
highway,  in  the  course  of  his  argument,  the  defendant's 
counsel,  without  objection  or  interruption,  referred  to  the 
large  sums  often  claimed  and  recovered  of  railroads  and 
towns  in  similar  cases,  and  the  often  fictitious  and  exagger- 
ated character  of  the  alleged  injuries.  In  reply,  the  counsel 
for  the  plaintiff  referred  to  a  case  by  name,  which  had  been 
tried  before  referees,  and  stated  the  amount  awarded.  The 
counsel  for  the  defendants  objected,  and  the  court  suggested 
that  the  remarks  should  be  confined  to  the  law  and  evi- 
dence of  the  case,  but  afterwards  permitted  the  counsel  to 
proceed.    Held,  the  verdict  should  be  set  aside.' 

§  43.  In  an  action  for  injury  alleged  to  be  caused  by  a 
defective  highway,  the  only  testimony  for  the  plaintiff  was 
that  given  by  himself.    The  defendants  then  offered  evidence, 

>  Thompson  v.  Barkley,  27  Penn.  Smith,  253  ;  Rex  v.  Courvoisier,  9  C. 

263.  &  P-  3S2. 

2  Hoteher  v.  State,  18  Geo.  460;  *  Ayraulti).  Chamberlain,  33  Barb. 
McNabb  v.  Lookhart,  18  Geo.  495.  229. 

3  Ormsby  v.  Johnson,  1  B.  Mon.  '  Tucker  v.  Henniker,  41  N.  H. 
80.    See  Cook  v.  Eitter,  4  E.   D.  317. 
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that  the  accident  occurred  at  a  place  and  under  circumstances 
materially  different  from  those  definitively  testified  to  by 
the  plaintiff.  The  counsel  for  the  plaintiff  was  proceeding 
to  argue  to  the  jury,  that  the  defendants  were  liable,  even  if 
the  case  was  rightly  presented  by  their  own  testimony,  but 
was  interrupted  by  the  judge  with  the  remark  that  he  could 
not  take  that  position,  because  he  thus  discredited  his  only 
witness.     Held,  no  ground  for  new  trial.' 

§  44.  Where  both  parties  have  waived  their  right  to  argue 
by  declining  so  to  do,  allowing  one  party  to  re-read  a  record 
to  the  jury,  on  their  coming  in  for  instructions,  does  not  re- 
vive the  right  of  the  other  to  argue  the  case.^ 

§  45.  Bat  the  court  above  will  not  control  the  presiding 
judge  in  the  court  below,  who  heard  the  evidence  and  tried 
the  cause,  in  deciding  how  far  the  remarks  of  counsel  are 
warranted  by  the  evidence  before  the  jury,  when  it  is  not 
clear  that  they  were  unwarranted.^     (See  §  40.) 

§  46.  Where  the  court  direct  counsel  to  go  on  and  state 
his  points  to  the  jury,  and  he  thereupon  states  his  points  but 
does  not  argue  them ;  if  the  direction  forbade  him  to  argue 
the  points,  it  is  error ;  otherwise,  if  he  did  not  argue  them 
because  he  chose  not  to  do  so." 

§47.  Counsel  may  illustrate  their  arguments  to  the  jury 
by  referring  to  calculations  J  So  counsel  may  discuss  to  the 
court  what  the  form  of  the  verdict  shall  be,  in  the  presence 
of  the  jury,  they  having  come  in  for  instructions  thereupon.^ 
So,  on  a  trial  of  title  to  personal  property,  the  counsel  for 
the  plaintiff  may  argue  to  the  jury,  that  it  is  a  significant 
fact  against  the  defendant,  that  he  had  failed  to  put  his  ven- 
dor on  the  stand.'    So  declarations  by  counsel,  on  a  trial  for 

>  Clark  V.  Lowell,  1  Allen,  ISO.  =  Royston  v.  Royston,  29  Geo.  82. 

'  Gotten  V.  Rutledge,  33  Ala.  110.  »  Ruffing  v.  Tilton,  12  Ind.  259. 

^  Cobb  V.  State,  27  Geo.  648.  '  Gray  v.  Bark,  19  Tex.  228. 
'  Cartright  v.  Clopton,  25  Geo.  85. 
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slander,  that  the  suit  was  brought  merely  to  vindicate  char- 
acter, and  that  the  damages  would  be  released,  constitute 
no  ground  for  a  new  trial.^  Nor  that  counsel  were  per- 
mitted to  comment  on  the  cross-interrogatories  of  the  adverse 
party  to  a  deponent,  for  the  purpose  of  discrediting  the  tes- 
timony. Such  interrogatories  are  in  the  nature  of  declara- 
tions or  admissions.  A  question  may  be  so  framed  as  to 
involve  a  strong  implication  of  the  existence  of  certain  facts, 
or  a  negative  pregnant  indicating  a  denial  of  them.  A  party 
often  says  or  does  something  in  the  presence  of  the  jury 
which  may  properly  influence  them.  If  a  witness  should  be 
examined  on  the  stand,  the  mode  in  which  questions  were 
framed  and  put  would  certainly  be  open  to  observation.^ 
So  it  is  improper  to  allow  the  plaintiff's  counsel,  while  sum- 
ming up  to  the  jury,  to  indulge  in  denunciation  of  the  de- 
fendant on  an  assumption  of  facts  not  proved.  But  although 
the  defendant  objects,  on  that  ground,  to  the  making  of  such 
remarks,  and  the  court  responds,  "I  will  say  to  the  jury 
whatever  is  proper  to  be  said  at  the  end  of  the  matter,"  and 
thereupon  the  defendant  excepts ;  a  new  trial  will  not  be 
granted,  especially  when  it  is  not  shown  by  the  bill  of  excep- 
tions that  the  plaintiff's  counsel,  subsequent  to  such  excep- 
tion, made  any  unjustifiable  statements  to  the  jury.^ 

§  48.  In  a  suit  for  flowage,  the  plaintiff's  counsel  was  per- 
mitted by  the  court  to  read  to  the  jury,  in  his  closing  argu- 
ment, extracts  from  Evans's  Millwright  Guide;  the  court 
instructing  the  jury  that  such  extracts,  from  scientific  works, 
were  not  authority,  even  prima  facie,  but,  like  the  argument 
of  counsel,  or  any  other  thing  adduced  to  illustrate,  may  or 
may  not  be  satisfactory  to  the  jury.    Held,  there  was  no  error.^ 

§  48  a.  Upon  this  subject  it  is  remarked,  "While  the  right 
of  a  party  to  be  heard  by  his  counsel  is  not  to  be  questioned, 
inasmuch  as  this  privilege  may  be  liable  to  abuse,  the  extent 

'  Larkins  v.  Tarter,  3  Sneed,  681.        '  Fry  v.  Bennett,  3  Bosw.  200. 
J  Smiley  v.  Burpee,  5  Allen,  5ti8         *  Cory  v.  Silcox,  6  Ind.  39. 
—per  Bigelow,  C.  J. 
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and  manner  of  its  exercise  must,  in  some  measure,  rest  in  the 
sound  discretion  of  the  court.  Although  unlimited  license 
is  not  allowed,  yet  no  pertinent  and  legitimate  process  of 
argumentation,  within  the  appropriate  time  allowed,  should 
be  restricted  or  prohibited. — A  pertinent  quotation,  or  ex- 
tract from  a  work  on  science  or  art,  as  well  as  from  a  classi- 
cal, historical,  or  other  publication,  may,  by  way  of  argu- 
ment or  illustration,  be  not  only  admissible,  but  sometimes 
highly  proper.  And  it  would  seem  to  maiie  no  difference 
whether  it  was  repeated  by  counsel  from  recollection,  or  read 
from  a  book.  It  would  be  an  abuse  of  this  privilege,  how- 
ever, to  make  it  the  pretence  of  getting  improper  matter  be- 
fore the  jury.'" 

§  49.  It  seems  to  have  formerly  been  the  rule,  more  espe- 
cially in  criminal  cases,  that  a  jury  are  not  to  separate 
before  rendering  their  verdict;  that  their  separation  is  ground 
of  new  trial,  unless  clearly  explained  and  justified;  and  that 
such  explanation  is  not  allowed  from  the  juror  hiraself.^(a) 
As  where  a  part  of  a  jury,  in  a  capital  case,  the  trial  of  which 
lasted  several  days,  frequently  separated  themselves  at  night 
from  their  fellow-jurors  for  fifteen  or  twenty  minutes  at  a  time, 
without  being  under  the  charge  of  an  officer.'  And  in  such 
case  it  is  unnecessary  for  the  prisoner  to  show  that  they 
were  tampered  with.  It  is  sufficient,  if  they  might  have  been.^ 

'  PerBartley,J.C.  (in  substance),  '  M'Lain  v.  The  State,  10   Yerg. 

Legg  V.  Drake,  1  M'Cooke,  286.  241. 

2  3  Day  287,  310-1   and  notes  ;  *  The  State  a.   Fox,  Geo.   Deois. 

Overbee's   Case,  1   Robinson,  756  ;  Part  I.  35  ;  The  State  v.  Porter,  Geo. 

State  V.  Garrigues,  1   Hayw.  241 ;  Deois.  Part  I.  46. 
Organ  v.  The  State,  26  Miss.  78. 


(a)  "  In  some  of  the  States  a  distinction  has  been  taken  between  a 
separation  before  the  jury  are  sworn  and  charged  with  the  case,  and  one 
which  may  occur  after  evidence  has  been  submitted  to  them.  But  in 
this  State  (Tennessee)  no  such  distinction  has  been  made,  and  we  think 
none  exists  in  reason.  The  mischief  which  may  result  from  a  separa- 
tion, is  the  same  in  one  case  as  in  the  other.''  "Wesley  v.  The  State,  1 1 
Humph.  502. 
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So,  in  a  criminal  case,  where  tlie  court  ordered  tliat  the  jury- 
should  be  kept  in  a  roona  by  themselves,  and  one  juror,  on  their 
way  to  the  room,  separated  from  the  rest  for  about  twenty 
minutes,  to  attend  to  some  necessary  business,  and  another, 
in  company  with  an  officer,  for  five  minutes,  to  see  a  side 
child.'  Or  where  the  sheriff  walks  with  them  to  a  neighbor- 
ing house,  and  whilst  there  withdraws  from  the  room  where 
they  are,  leaving  them  in  the  company  of  three  other  per- 
sons, although  these  persons  swear  that  there  was  no  allu- 
sion by  them  to  the  trial  during  such  absence  of  the  sheriff.^ 
So,  where  the  jury  found  the  prisoner  guilty,  but  fixed  no 
terms  of  imprisonment;  and,  being  discharged,  were  instantly 
called  back,  before  any  of  them  had  left  the  court-house,  but 
one,  who  had  gone  a  short  distance  accompanied  by  the 
deputy-sheriff.'  So,  in  a  capital  case,  notwithstanding  the 
consent  of  the  defendant  and  State's  attorney  and  the  court. 
"If  the  law  requires  the  jury,  in  a  capital  case,  to  be 
kept  together,  the  court  cannot  dispense  with  the  requi- 
sition, nor  ought  the  consent  of  the  prisoner  to  be  taken."* 
So  where,  in  a  criminal  case,  one  of  the  jurors  separated 
from  his  fellows  for  a  short  time,  after  the  jurors  were 
selected,  but  before  they  were  sworn  ;  unless  it  were  proved 
that  he  ha.d  no  communication  with  other  persons,  of  which 
his  own  alSdavit  is  not  suflBcient  evidence.'  So  where  the 
defendant  shows,  that,  after  the  cause  was  submitted  to  the 
jury,  part  of  the  jury  separated  without  consent  of  the  par- 
ties or  order  of  the  court,  and  were  exposed  to  undue  influ- 
ences; unless  the  State  shows  affirmatively  that  no  improper 
influences  were  exerted  upon  them;"  or,  in  a  capital  case, 
that  the  prisoner  could  not  by  any  possibility  have  been 
prejudiced  by  the  separation.'     The  presumption  is  against 

'  Com.  V.  M'Caul,  Virg.  Cas.  271.  ^  Hines  v.  State,  8  Humph.  597. 

2  Wormley's  Caise,  8  Gratt.  712.  «  Cornelius  u.  The  State,  7  Eng. 

'  Mills'3  Case,  7  Leigh,  751.  782. 

'  Wesley  f.  The  State,  11  Hnmph.  '  .Tumpertz  v.  People,  21  III.  375; 

502.    Aoo.'The  King  v.  Wolf,  1  Chit.  Wiley  v.  The  State,  1  Swan,  258. 
401. 
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the  verdict,  and  the  government  must  show,  beyond  a  rea- 
sonable doubt,  that  the  prisoner  has  suffered  no  injury.^ 

§  50.  And  the  rule  is  more  especially  applicable,  where  it 
is  affirmatively  shown,  that  the  breach  of  secrecy  involved  in 
separation  itself  was  attended  by  other  violations  of  a  juror's 
duty;  as  where  one  of  the  jury  separated  from  his  fellows, 
without  permission  of  the  court,  under  the  charge  of  a  con- 
stable, after  they  had  retired,  and  received  a  paper  or  docu- 
ment from  the  prevailing  party,  which  the  jury  wanted,  and 
which  went  into  their  possession.^  Or  where  the  jury  sepa- 
rated before  verdict,  and  had  free  intercourse  with  other 
people.^ 

§  51.  There  are,  however,  many  decisions  upon  this  sub- 
ject, of  a  very  different  character.  It  is  quite  impossible  to 
reconcile  the  numerous  cases,  and  very  difficult  to  derive 
from  them  what  may  be  regarded  as  a  fixed  and  definite 
rule  of  law.  In  this  country,  the  matter  is  regulated  to  some 
extent,  in  the  several  States,  by  express  statute  or  local  usage. 
In  criminal  and  more  particularly  capital  cases,  separation 
of  the  jury  is  for  the  most  part  more  carefully  guarded 
against,  than  in  civil  actions.  In  capital  cases,  thejury  are 
placed  in  charge  of  an  officer  during  the  progress  as  well  as 
at  the  close  of  the  trial,  and  according  to  the  terms  of  his 
oath  kept  by  him  apart  from  all  other  persons.  But  in  most 
if  not  all  other  cases,  it  is  only  when  the  jury  retire  to  de- 
liberate that  they  are  placed  in  charge  of  an  officer,  who  is 
sworn  to  keep  them  together  till  they  are  agreed  or  dis- 
charged by  the  court.  Some  of  the  earlier  and  stricter  cases 
apply  the  same  term  and  principle,  of  separation,  to  the  com- 
mon occurrence  of  a  single  juror's  temporarily  leaving  the 
panel  while  the  trial  is  going  on.     The  universal  practice  is, 

'  Coker  v.  State,  20  Ark.  53  ;  State  '  The  States.  Slierbourne,  Dudley, 
V.  Prescott,  7  N.  H.  287.  Geo.  28. 

2  Offt  V.  Vick,  Walker,  99. 
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to  ask  permission  of  the  court,  but,  without  such  permission, 
there  seems  little  reason  to  contend,  in  the  present  state  of 
the  law,  that  the  act,  although  it  might  be  a  ground  for  seri- 
ous reprimand,  would  of  itself  furnish  sufficient  reason  for 
a  new  trial. 

§  52.  In  an  early  American  case  it  is  said,  "  The  old  rule 
was,  that  the  jury  on  no  occasion  should  separate.  But  it 
has  been  relaxed,  in  cases  of  imperious,  or  perhaps  of  un- 
avoidable necessity." '(a)  And  it  is  held  that  such  separation, 
without  permission  of  the  court,  before  rendering  their  ver- 
dict, in  trials  of  minor  oft'ences,(6)  and  in  civil  causes,  though 
a  misdemeanor,  for  which  the  juries  may  be  punished,  will 
not  of  itself  vitiate  the  verdict ;  and  that  application  for  a  new 
trial,  on  such  grounds,  is  invariably  denied,  where  no  injury 
is  done.^  Or  where  there  is  no  ground  to  suspect  that 
they  have  been  tampered  with.'(c)  Thus  it  is  no  ground  of 
new  trial,  that  the  jury  separated  over  night,  after  agree- 
ment." Or,  in  a  civil  case,  dispersed  over  night,  without  per- 
mission.' Or,  even  in  a  criminal  case,  for  stabbing,  seal  up  and 
deliver  their  verdict  to  the  marshal  to  be  kept,  and  then  dis- 
perse, and  afterwards  meet  in  court  and  render  their  verdict." 

1  Com.  V.  M'Caul,  Virg.  Cas.  271  ;  ton,  19  Mis.  227  ;  30  Verm.  667  ;  19 
Douglass  V.  Tousey,  2  Wend.  352  ;  N.  Y.  549  ;  State  v.  Harlow,  21  Mis. 
Brown  v.   M'Connel,  1   Bibb,   2(j5  ;  446  ;  State  v.  Igo,  21  Mis.  459. 
Winslow  V.  Draper,  8  Pick.  170.  '  Douglas  v.  Touoey, 2  Wend.  352  ; 

2  Cannon  v.  The  State,  3  Tex.  31 ;  Bunn  v.  Hoyt,  3  John.  253  ;  Edelin 
Welch  V.  Welch,  9  Rich.  33.  v.  Thompson,  2  Har.  &  G.  31 ;  8  Pick. 

3  Parsons  v.  Huff,  38  Maine,  137 ;  170. 

State  V.  Hester,  2  Jones,  83  ;  Edring-         '  Burns  v.  Paine,  8  Tex.  159. 
ton  V.  Riger,  4  Tex.  89  ;  State  v.  Bar-         '  State  v.  Weber,  22  'Mis.  321. 

(a)  A  leading  case  upon  this  subject  is  the  King  v.  Woolf,  1  Ohit. 
R.  401.  In  an  elaborate  opinion,  'Abbott,  0.  J.,  said,  that,  if  illegal, 
consent  of  counsel  or  permission  of  the  court  would  not  make  it  lawful, 
though  the  latter  might  protect  the  jury  from  censure. 

(b)  As  to  the  eifect  of  separation,  even  in  a  capital  case,  see  M'Car- 
ter's  case,  11  Leigh,  633  ;  Tooel's  case,  lb.  714. 

(c)  Upon  which  point,  the  decision  of  the  court  below  is  held  conclu- 
sive.   Bonner  v.  Baxter,  30  Verm.  467. 
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Or  dispersed,  after  agreement,  while  the  court  were  at  dinner.' 
Or  separate,  before  agreement,  even  in  a  capital  case,  by  con- 
sent.* And  where  a  jury  have  returned  a  sealed  verdict  and 
separated,  they  niay,  on  the  opening  of  the  verdict,  be  sent 
out  again,  to  make  a  computation  which  the  verdict  finds 
should  be  made.^  So  it  was  held  no  ground  of  new  trial, 
that  the  jury  separated  immediately  upon  receiving  the  case, 
and  assembled  in  the  jury -room  the  next  morning;  not- 
withstanding the  provision  of  a  statute,  that  "when  the 
court  have  committed  any  cause  to  the  consideration  of  the 
jury,  the  jury  shall  be  confined  under  the  custody  of  an 
officer — until  they  are  agreed."*  Such  statute  is  held  to  be 
purely  directory.^  Or,  in  a  civil  case,  that  the  jury  were,  in 
the  presence  of  counsel,  allowed  to  separate,  after  having  been 
charged,  there  being  no  evidence  of  improper  conduct,  or 
of  any  attempt  to  influeuce  their  verdict.'  So  a  case  was 
committed  to  the  jury  at  about  1  P.  M.,  on  Saturday,  with 
authority  to  separate  when  they  should  agree.  At  4,  they 
agreed  and  separated,  and  on  Monday  morning  returned  a 
verdict  defective  in  form,  were  sent  out  again,  and  brought 
in  a  verdict  conformable  to  the  issue.  Held  a  new  trial 
should  not  be  granted.'  So  a  new  trial  was  refused,  for  the 
separation  of  the  jury  for  supper  immediately  after  the 
charge,  at  their  request,  by  leave  of  the  court,  under  a  direc- 
tion to  neither  talk  nor  listen  to  any  discussion  about  the 
suit,  counsel  being  present  and  not  objecting;  unless  it , ap- 
pear that  during  the  separation  something  happened  to  throw 
suspicion  on  the  verdict.'  So,  where  the  jury,  after  they 
had  agreed,  dispersed  without  permission  of  the  judge,  it 
was  held  that  the  judge  might  in  his  discretion  receive  and 
record  the  verdict.'  So  where,'while  the  court  was  in  session, 
a  juror  left  the  box,  passed  through  the  group  of  spectators, 

'  Horton  v.  Horton,  2  Cow.  689.  '  Downer  «.  Baxter,  30  Verm.  474.. 

2  Stephens    v.    People,  19   N.    Y.  ^  Riggins  v.  Brown,  12  Geo.  271. 
(5  Smith)  549;  The  State  v.  Engle,  '  Winslow  v.  Draper,  8  Pick.  170. 
13  Ohio,  490.  «  Adkins    «.   Williams,  23    Geo. 

3  SutlifF  V.  Gilbert,  8  Ham.  405.  222. 

■*  Brandini'.  Grannis,!  Conn.  401.        '  Sartor  v.  McJunkin,  8  Rich.  451. 
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Standing  about,  and  after  a  moment's  stay  returned  to  the  box 
again  ;  held  no  ground  for  a  new  trial.'  So  where  the  jury- 
retired  to  the  street,  and  there  came  such  a  tempest,  that 
some  of  them  departed  without  leave,  and  one  juror  tallied 
with  a  third  person  about  the  case,  and  accepted  an  invita- 
tion to  drink;  a  majority  of  the  judges  sustained  the  ver- 
dict.' Or  where,  in  a  criminal  case,  the  jurors  retire  from 
court  without  permission,  and  without  an  officer,  but 
immediately  return,  not  speaking  to  any  one.^  So  it  is 
not  ground  of  new  trial,  that,  after  the  jury  had  retired,  some 
of  them  made  their  appearance  in  the  court-room,  and,  being 
asked  by  the  judge  what  they  did  there,  answered  that  they 
could  not  agree,  and  were  sent  back.''  Nor  that  jurors  eluded 
the  constable,  left  the  jury-room,  and  one  remained  through 
the  night  at  a  tavern,  the  other  at  his  own  house;  but 
they  both  returned.*  Nor  that  a  juror  left  the  box  without 
permission,  and  went  out  of  doors;  but  spoke  to  no  one 
except  the  constable,  who  brought  him  bade,  and  no  testi- 
mony was  given  in  his  absence.^  So  under  the  provision  of 
a  statute,  that  the  jury  shall  not  be  sent  out  after  they  have 
come  in  for  the  second  time,  and  are  unable  to  agree,  with- 
out their  consent;  it  is  not  erroneous  for  the  judge  to  ask 
them  whether  their  difficulty  is  upon  the  question  of  law  or 
fact,  and  to  send  them  out  again,  the  jury  not  objecting.^ 
Nor  that  the  jury,  after  they  were  impanelled,  went  in  a 
body,  under  the  care  of  the  sheriff,  a  mile  and  a  half  iuto 
the  country,  for  recreation  ;  were  kept  together,  no  one  being 
permitted  to  speak  to  them,  nor  they  permitted  to  speak  to 
any  one;  and  on  returning  immediately  retired  to  their 
room.°  Nor  that,  in  walleing  out  for  exercise,  the  jury  with 
the  sheriff  pass  beyond  the  limits  of  the  county.'  Nor  that 
a  jury  retired  to  a  room  of  the  building  wherein  the  court 

'  Porter  v.   The   State,  2  Carter,  '  gmith  v.  Thompson,  1  Cow.  221. 

435.  ^  Hill,  3  Cow.  355. 

"  Bro.  Abr.  Verdict,  pi.  19.  '  Douglass  v.  State,  4  Wis.  387. 

5  State  V.  Carstaphen,  2  Hay.  238.  ^  The  State  v.  Perry,  Busb.  330. 

*  Lord  St.  John  v.  Abbott,  Barnes,  '  Thompson's  Case,  8  Gratt.  637. 
441. 


192  THE,  LAW  OF  NEW  TRIALS.  [CH.  X. 

was  held,  to  consider  of  the  verdict,  without  being  accom- 
panied by  an  officer,  but  it  did  not  appear  that  they  impro- 
perly separated,  or  that  there  had  been  any  communication 
with  them.^  Nor  that  a  jury  agreed  upon  a  verdict  and  it 
was  signed  by  the  forem.an,  but,  the  justices  not  being  on  the 
bench  at  the  time,  two  of  the  jurors  separated  from  their 
fellows,  and  conversed  with  others,  though  not  on  the  sub- 
ject of  the  cause.  The  justices  then  resumed  their  seat,  and 
the  verdict  was  rendered.^  So,  in  trespass  for  taking  goods, 
the  defendant  having  attached  them  as  the  property  of  a  third 
person,  the  jury  found  for  the  plaintiff  "the  full  value  of 
the  goods  attached,  and  interest  from  the  time  they  were  so 
attached  to  the  present  time,"  and  then  separated,  and  after- 
wards in  open  court  ascertained  the  amount,  and  inserted,  it 
in  their  verdict.  A  new  trial  was  not  granted.'  So  it  is 
held  no  ground  of  new  trial,  in  a  capital  case,  that  the  jury 
separated  and  mingled  with  the  rest  of  the  community,  and 
the  sheriff,  who  was  not  a  sworn  officer  of  the  jury,  had 
charge  of  them  for  a  time  ;  it  being  satisfactorily  shown  that 
the  jury  were  not  tampered  with.^  Nor  that  one  of  the 
jurors  absented  himself  for  a  short  time  from  the  others 
without  consent  of  the  court,  where  the  record  itself  pre- 
cludes the  supposition  that  such  juror  has  been  or  could  be 
tampered  with.*  So  it  is  not  a  ground  for  a  new  trial,  that 
the  jury  even  in  a  capital  case  took  their  meals  at  a  public 
table,  at  a  hotel  where  other  guests  were  seated,  but  were 
kept  together  without  any  separation,  and  were  always  un- 
der the  charge  of  a  sworn  officer,  and  generally,  if  not  al- 
ways, under  strict  vigilance ;  although  this  is  an  irregularity, 
contrary  to  the  proper  forms  of  proceeding.^ 

§  53.  With  more  special  reference  to  individuals ;  separa- 

'  Jarnagin  v.  The  State,  10  Yerg.  "  Whitney  v.  The   State,  8   Mis. 

629.  165. 

^  Eagland  v.  Wills,  6  Leigh,  1.  ^  Browning  v.  Mississippi,  33  Miss. 

'  Blake  v.  Blossom,  3  Shep.  394.  47.     See  Jumpertz  v.  People,  il  111. 

*  Stone  V.  The  State,  4  Humph.  375. 
27. 
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tioa  of  one  juror  hy  mistaJce  is  not  ground  of  new  trial.'  Or, 
even  in  a  criminal  case,  for  a  short  time,  where  the  State 
shows,  by  the  affidavit  of  the  juror,  that  he  withdrew  in  con- 
sequence of  indisposition,  and  that,  while  absent,  he  con- 
versed with  no  one  about  the  case,  and  was  subject  to  no 
improper  influences;^  Or  for  necessary  purposes,  without 
any  imputation  of  improper  motives.^  Nor  that  one  of  the 
jurors  went  about  fifteen  steps  apart  from  his  fellows,  but 
was  under  the  eye  of  an  officer.*  Nor  that,  after  the  jury  in 
a  civil  case  had  retired,  one  of  the  jurors  left  the  room  un- 
attended by  the  bailiff,  and  was  absent  fifteen  minutes.' 
Nor  that  one  juror  went  home,  and  while  he  was  absent  the 
rest  separated  by  consent  of  the  parties,  and  afterwards  the 
whole  of  them  delivered  their  verdict.' 

§  54.  A  final  adjournment  of  the  court  for  the  term 
operates  as  a  legal  discharge  of  a  jury,  and  terminates  their 
functions  as  such.  But  an  illegal  discharge,  by  the  court, 
of  a  jury  in  a  civil  case  does  not  work  a  discontinuance  of 
such  case,  nor  prevent  the  impanelling  of  another  jury  to 
try  it.' 

§  55.  If  a  juror  sworn  in  a  capital  case  is  permitted  to  be 
separated  from  his  fellows,  a  special  order  authorizing  the 
separation  should  be  entered  of  record,  and  the  juror  placed 
in  the  charge  of  an  officer,  who  should  be  specially  sworn 
not  to  permit  the  juror  to  go  out  of  his  sight  and  hearing; 
he  should  also  be  sworn  not  to  converse  with  him  about  the 
trial  himself,  or  permit  others  to  do  so,  and  to  cause  the 
juror  to  return  as  soon  as  practicable.' 

§  56.  Notwithstanding  a  practice,  of  authorizing  the  clerk, 
by  consent,  to  receive  a  verdict  and  discharge  the  jury  during 

'  Burrill  v.  Phillips,  1  Galli.  360.  ^  Alexander  v.  Dunn,  5  Ind.  122. 
(In  this  case,  Judge  Story  Jays  stress  ^  Parsons  v.  Huff,  38  Maine,  137. 
upon  the  justice  of  the  verdict.)  '  Ashbaugh  v.  Edgecomb,  13  Ind. 

2  Stanton  v.  The  State,  8  Eng.  317.     466. 

'  State  V.  Lytle,  fi  Ired.  58.  '  Jumpertz  v.  People,  21  111.  375. 

*  Rowe  V.  The  State,  11  Humph. 
491. 
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the  recess  of  the  court;  a  verdict  thus  taken  will  be  set 
aside.' 

§  57.  In  a  criminal  case,  it  is  held  that  the  party  is  entitled 
to  have  the  jury  present  and  polled  when  the  verdict  is  read, 
although  he  agreed  that  they  might  separate  and  seal  up  the 
verdict.^  But,  in  a  civil  action,  an  agreement,  that  the  jury 
may  seal  up  their  verdict  and  separate,  waives  all  right  to 
poll  the  jury,  except  for  the  purpose  of  finding  out  whether 
they  agreed  to  the  verdict  when  it  was  sealed  up.^ 

§  58.  It  was  agreed  that  the  jury  might  seal  up  their 
verdict  and  separate,  and  it  appeared  of  record  that  they 
returned  a  sealed  verdict.  In  order  to  set  aside  the  verdict, 
an  affidavit  was  put  in,  that  two  of  them  separated  from 
their  fellows  after  retiring,  were  in  the  ofBce  of  the  afBant, 
and  conversed  in  his  presence  about  the  case.  The  court 
refused  a  new  trial,  as  it  might  well  be  that  after  the  verdict 
the  jurors  separated,  and  under  those  circumstances  the  con- 
versation had  would  not  be  improper." 

§  59.  The  court  above  ordered  a  new  trial,  where  the 
judge  said  to  the  jury  that  he  must  keep  them  together  till 
they  could  agree,  and  that  it  would  be  better  for  them  to 
find  a  wroDg  verdict  than  not  to  agree,  as  any  error  could 
be  corrected  by  the  Supreme  Court.' 

§  60.  In  a  criminal  case,  the  judge  instructed  the  officer 
to  discharge  the  jury  at  a  certain  hour  of  the  night  if  they 
had  not  then  agreed.  Held,  this  order  was  binding,  and  a 
verdict  agreed  upon  after  that  hour  should  be  set  aside.* 

§  61.  If  a  jury  comes  in  without  permission,  not  having 
agreed,  a  direction  by  the  court  for  them  to  retire  is  not  a 

'  Baltimore,  &c.  v.  Polly,  14  Gratt.        *  Sanders  v.  State,  2  Clarke,  230. 
447.  s  Taylor  v.  Jones,  2  Head,  565. 

"  Wright  V.  State,  11  Ind.  569.  ^  Com.  v.  Townsend  (Mass.),  Law 

'  Hancock  v.  Winans,  20  Tex.  320.  Reg.,  Oct.  1863,  p.  768  ;  5  Allen. 
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sending  out  within  the  meaning  of  a  statute,  which  prohibits 
a  jury's  being  sent  out  a  third  time.' 

§  62.  After  a  jury  had  retired,  they  came  again  into  court, 
to  hear  explanations  from  a  witness,  who  stated  an  additional 
and  important  fait  not  before  stated  by  him,  but  which  fact 
the  court  immediately  told  the  jury  they  were  to  disregard. 
Held,  the  aflSdavit  of  the  juror,  stating  that  he  founded  his 
verdict  entirely  upon  this  additional  fact,  would  not  authorize 
a  new  trial.'(a) 

§  63.  It  is  now  the  general  rule,  that  the  affidavit  of  a  juror 
will  not  be  received  to  impeach  his  verdict.'(5)  More  espe- 
cially, to  show  what  may  have  transpired  among  the  jury  in 
the  jury-room,  while  considering  the  case  and  agreeing  upon 
their  verdict.''  Such  affidavit  has  been  called  an  "after- 
thought of  the  jurors.'"  And  the  rule  is  justified  upon  the 
ground  that  "it  might  sometimes  happen  that  a  juryman, 
being  a  friend  to  one  of  the  parties,  and  not  being  able  to 
bring  over  his  companions  to  his  opinion,  might  propose  a 
decision  by  lot,  with  a  view,  afterwards,  to  set  aside  the  ver- 
dict by  his  own  affidavit,  if  the  decision  should  be  against 
him."°  So  also,  it  is  said,  one  might  testify  one  way,  another 
differently.    "This  would  open  a  novel  and  alarming  source 

'  Emery  v.  Estes,  31  Maine,  155.  '  Leighton  v.  Sargent,  11  Post.  119 ; 

2  Hudson   «.  The  State,   9  Yerg.  State  v.  Tindall,  10  Rich,  212. 

408.  ^  Per  Lee,  C.  J.,  Rex  ii.  Simons, 

"  Bishop  V.  The  State,  9  Geo.  121 ;  Say  re,  35. 

Bladen  v.  Cockey,  1  Har.  &  McH.  *  Per  Mansfield,   C.  J.,  Owen  v. 

230;  Prior  v.  Powers,  1  Keb.  811;  Warburton,  1  N.  R.  326. 
Vaisei).  DelaFal,lT.  R.  11  (a  leading 
case) ;  Abel  v.  Kennedy,  3  Iowa,  47. 

(a)  See  a  learned  and  elaborate  opinion,  relating  to  the  separation  of 
jurors,  and  the  change  of  the  ancient  law  upon  that  subject,  in  accom- 
modation to  the  increased  length  of  modern  trials,  and  the  altered 
customs  of  modern  society,  in  Stephens  v.  The  People,  &c.,  19  N.  Y., 
(5  Smith) ,  550,  per  S.  B.  Strong,  J. 

(6)  More  especially,  that  jurors  are  not  bound  to  inculpate  them- 
selves.    Nolen  V.  State,  2  Head,  520. 
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of  litigation,  and  it  would  be  difficult  to  say  when  a  suit  was 
terminated.'"  And  in  answer  to  the  obvious  suggestion,  that 
the  confession  of  a  misbehaving  juror  should  be  admissible 
like  that  of  any  other  criminal;  it  is  said,  "It  tends  to  defeat 
his  own  solemn  act  under  oath,  where  third  persons  are  in- 
terested.— Its  admisjsion  would  open  a  door  to  tamper  with- 
jurymen. — It  might  be  the  means,  in  the  hands  of  a  dis- 
satisfied juror,  to  destroy  a  verdict  at  any  time,  after  he 
liad  assented  to  it. — It  would  unsettle  all  the  verdicts  in 
the  country."^  Such  evidence  is  also  sometimes  excluded 
upon  the  ground  of  hearsay}  So  in  a  late  case  it  is  re- 
marked, "It  is  a  rule  founded  upon  obvious  considerations 
of  public  policy,  and  it  is  important  that  it  should  be  ad- 
hered to,  and  not  broken  in  upon  to  afford  relief  in  sup- 
posed hard  cases."  And  the  rule  also  excludes  the  affidavit 
of  a  party  as  to  the  jurors'  statements."  Thus  the  affidavits 
of  jurors  cannot  be  received  to  show,  that  the  deponents,  in 
agreeing  to  the  amount  of  the  verdict,  took  into  consideration 
a  cause  of  action,  in  addition  to  that  for  which  the  suit  was 
brought.'  So  an  affidavit  of  a  juror,  especially  if  made  at 
the  next  term  after  the  trial,  that  he  was  influenced  in  his 
verdict  by  what  he  sets  forth  as  the  charge  of  the  judge,  is 
no  ground  for  a  new  trial.®  So  after  a  verdict  has  been 
returned  by  the  foreman,  read  to  the  jury  without  dissent 
expressed,  and  recorded,  and  the  jury  have  separated;  an 
affidavit  of  one  of  them  that  he  did  not  agree  to  the  verdict 
cannot  be  received.'  Or  that  he  did  not  voluntarily  assent 
to  the  verdict.'    More  especially  three  days  after  the  verdict,' 

'  Robbins  u.  Wendover,  2  Tyl.  11.  Tex.   159;   Boston,  &o.  v.  Dana,  1 

2  Willing!;.  Swasey,l  Browne,  123.  Gray,  83  ;   The  People  v.  Carnal,  1 

'  Tucker  v.  Town  Council,  &o.,  5  Parker  C.  R.  256  :  Smith  v.  Culbert- 

R.  I.  558  ;  Watson  v.  Same,  lb.  562.  son,  9  Rich.  106. 

*  Per  Shaw,  C.  J.,  Cook  v.  Cast-  *  Brownell  v.  McEwen,  5  Denio, 

ner,  9  Cush.  278 ;  Dunn  v.  Hall,  3  367. 

Blackf.  82.     See  Mason  v.  Russell,  *  Campbell  v.  Skldmore,  1  Tex. 

1  Tex.  721 ;  Downer  v.  Baxter,  30  475. 

Vt.  467  ;   Tucker  v.  Town  Council,  '  Breck  v.  Blanohard,  7  Post.  100. 

&o.,  5  R.  I.  558;  Watson  v.  Same,  ^  Cook  v.  Sypher,  3  Clarke,  484; 

lb.  562  ;  Bull's  Case,  14  Gratt.  613 ;  7, 413  ;  McCombs  v.  Chandler,  5  Har- 

Coleman  v.  State,  28  Geo.  78 ;  Brown  ring.  423. 

V.  State,  lb.  199  ;  Burns  v.  Paine,  8  ^  State  v.  Douglass,  7  Clarke,  413. 
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So  where  a  juror,  upon  being  polled,  assents  to  the  verdict, 
he  cannot  be  allowed  to  say  that  he  was  intimidated  into 
compliance  by  the  foreman.'  So  an  affidavit  is  not  admis- 
sible, that  the  juror  misunderstood  the  charge.''  More  espe- 
cially where  the  affidavits  are  made  several  days  after  the 
verdict.'  Or  at  the  next  term  of  the  court.*  And  if  the 
verdict  is  in  all  respects  fair,  and,  in  the  judgment  of  the 
court,  in  accordance  with  the  evidence.*  (See  §  69.)  Nor  will 
the  affidavit  of  a  juror  be  received,  that  he  misunderstood  the 
evidence."  Even  in  a  capital  case.'  It  is  said,  that,  to  admit 
affidavits  as  to  the  grounds  of  the  verdict,  "would  be  more 
objectionable  than  to  receive  those  disclosing  misconduct." 
It  would  render  "jury  trial  but  a  vexatious  ceremony.'" 

§  64.  So  partiality  of  a  juror  cannot  be  shown  by  the  tes- 
timony of  the  juror  himself  or  of  the  other  jurors.'  And 
affidavits  are  not  admissible  to  prove  a  tossing  up.  It  is  said, 
the  evidence  must  come  "from  some  other  source ;  such  as 
from  some  person  having  seen  the  transaction  through  a  win- 
dow.'"" Nor  to  prove  that  the  amount  of  damages  was  arrived 
at  by  an  average  of  the  sums  severally  assumed  or  marked 
by  the  jurors."  (See  §  69.)  So,  although  a  statute  expressly 
authorizes  the  affidavits  of  jurors  for  the  purpose  of  a  new 
trial,  they  are  not  admissible  to  prove  that  the  verdict  was 
reached  by  marking  and  striking  an  average."  Nor,  in  a 
criminal  case,  that  the  juror  had  formed  and  expressed  an 
opinion  before  the  trial.''  (See  §  69.)  So  the  affidavit  of  a 
juror,  that  he  had  made  a  bet  upon  the  result  of  a  "State  trial, 
and  that  he  did  not  believe  the  prisoner  knew  of  it  at  the  time 

'  Boetge  V.  Lander,  20  Tex.  105.  '  Ward  v.   The  State,   8  Blaokf. 

2  Holman  v.  Riddle,  8  Ohio  N.  S.  101 ;  2  Mur.  37. 

384;  Saunders  v.  Fuller,  4  Humph.  *  Ibid.,  8  Blackf.  101. 

616  ;  Morris  v.  The  State,  3  lb.  333 ;  "  Cook  v.  Castner,  9  Cush.  266. 

Miriok  v.  Hemphill,  1  Hemp.  179.  ■"  Per  Ld.  Mansfield,  Vaise  v.  Dela- 

»  Handy  v.  Providence,  &c.,  1  R.  I.  val,  1  T.  R.  11. 

400.  "  Pleasants  v.  Head,  15  Ark.  403 ; 

■•  Campbell  v.  Skidmore,  1  Tex.  Boston,  &o.  v.  Dana,  1  Gray,  83. 

475.  >2  Forshee   v.   Abrams,   2  Clarke, 

*  Harnsbarger  v.  Kinney,  6  Gratt.  571. 

287.  '»  The  People  v.  Baker,  1  Cal.  403. 

«  Clark  V.  Carter,  12  Geo.  500. 
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he  (the  juror)  was  sworn,  is  not  sufficient  evidence  of  the 
prisoner's  ignorance  of  the  bet ;  he  must  deny  his  knowledge 
upon  oath.^ 

§  65.  So  it  is  no  ground  for  a  new  trial,  that  several  of  the 
jury,  after  trial,  stated  that  they  had  misconceived  a  material 
fact,  sworn  to  by  a  witness,  who  also  testified  that  the  fact 
was  otherwise  than  as  understood  by  the  jury.^  So,  in  a 
slander  suit,  counsel  declared,  that,  as  the  suit  was  brought 
to  vindicate  character,  damages  would  be  released.  Held, 
that  jurymen  could  not  be  heard  to  say  that  such  improper 
declaration  influenced  their  verdict.*  Nor  are  the  affidavits 
of  jurors  admissible,  to  show  what  were  their  impressions  as 
to  the  effect  of  the  finding,(a)  and  that  they  intended  some- 
thing different  from  what  they  found  by  their  verdict,  nor 
to  show  the  principles  upon  which  the  verdict  was  founded.'* 
Nor  the  reason  and  ground  of  the  determination,  and  the 
motives  which  governed  their  conduct.' 

§  66.  As  we  have  seen,  the  rule  in  question  excludes  the 
affidavit  of  one  juror  to  the  misconduct  of  other  jurors  in 
the  room.  As,  for  example,  a  statement  of  another  one  to  the 
jury  about  the  case."  Or  that  the  jury  considered  and  acted 
upon  evidence  which  they  were  instructed  to  disregard,  and 
that  it  materially  influenced  them.'  Or  concerning  im- 
pressions as  to  the  effect  of  the  verdict.^  Or  that  one  juror 
did  not  concur,  where  the  judge  ordered  a  verdict.'     Or 

1  Booby  V.  The  State,  4  Yerg.  111.     27 ;  Cain  v.  Cain,  1  B.  Munroe,  213  ; 

2  Lester  v.  Goode,  2  Murph.  37.         Meade  v.  Smith,  13  Conn.  346. 

3  Larkins  v.  Tarter,  3  Sneed,  681.        ^  Cook  v.  Castner,  9  Cush.  278. 

*  Folsom  u.  Brawn,  5  Fost.  114;  '  Haight  v.  Turner,  21  Conn.  593. 

12  Geo.  500.  =  People  v.  Columbia,&o.,  1  Wend. 

'  Hannumti.  Belchertown,19Pick.  297. 

311 ;  The  State  v.  Boon,  R.  M.  Charlt.  ^  Saville  v.  Farnham,  2  M.  &  Ry. 

1;   Stone  v.  The  State,  4  Humph.  216. 

[a]  It  is  remarked  in  a  late  case  :  "  The  legal  consequences  of  it  they 
are  not  presumed  to  know,  and,  in  general,  do  not  know.  The  moral 
consequences  of  it  neither  they  nor  any  man  can  foresee."  Per  Ames, 
0.  J.,  Tucker  v.  The  Town,  &c.,  5  E.  I.  561. 
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what  one  of  their  number  stated  to  his  fellows,  after  they 
had  retired,  concerning  the  character  of  the  parties.'  So,  in 
an  action  relating  to  the  condition  of  a  vessel  at  the  time  she 
was  sold,  a  new  trial  was  moved  for,  upon  the  ground  of  a 
juror's  having  stated  in  the  jury -room  that  he  had  examined 
the  vessel  before  the  trial,  and  was  of  opinion  that  she  was 
very  rotten.  But  it  was  held  that  this  could  not  be  proved, 
either  by  the  juror  himself,  or  the  other  jurors.^  So,  in 
trover,  a  single  witness  testified  as  to  the  cost  of  the  goods. 
On  motion  for  a  new  trial,  held,  affidavits  of  the  jurors  were 
inadmissible  that,  in  the  assessment  of  damages,  they  had 
considered  themselves  bound  to  follow  the  opinion  of  the 
witness,  whereas,  if  they  had  felt  at  liberty  to  exercise  their 
own  judgment,  they  would  have  estimated  the  goods  at  a 
low  rate.'  So  the  affidavit  of  a  juror  is  inadmissible,  that 
during  the  trial  he  visited  the  spot  where  the  collision  in 
question  occurred,  for  the  purpose  of  informing  himself  as 
to  the  subject-matter  of  the  trial.'' 

§  67.  In  general,  as  has  been,  stated,  the  testimony  of  a 
juror  may  be  received  to  exculpate  himself,  and  to  sustain, 
though  not  to  impeach,  a  verdict.*(a)  And  there  are  numerous 
cases  favoring  the  admissibility  of  affidavits  upon  any  point 
connected  with  the  verdict;  although  the  weight  of  authority 
is  the  other  way.  In  a  case  of  high  authority  it  is  said :  "It 
would  perhaps  hardly  be  safe-  to  lay  down  any  general  rule 
on  this  subject.  Unquestionably,  such  evidence  ought  always 
to  be  received  with  great  caution.    But  cases  might  arise  in 

'  Folsom  V.  Manchester,  11  Cash.  *  Chadbouru  v.  Franklin,  5  Gray, 
334.  333. 

2  Cook  V.  Caatner,  9  Cush,  266.  »  State  v.  Ayer,  3  Fost.  301. 

"  Murdock  v.  Sumner,  22  Pick. 
156. 

[a)  The  contrary  has  been  held  in  case  of  an  unauthorized  separation. 
Hines  v.  The  State,  8  Humph.  597.  If  a  juror  has  formed  and  expressed 
before  trial  a  decided  opinion  as  to  the  guilt  of  the  prisoner,  he  cannot, 
after  verdict,  show  himself  competent,  by  swearing  that  his  finding  was 
influenced  solely  by  the  evidence.    McGuffie  v.  State,  17  Geo.  497. 
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whicli  it  would  be  impossible  to  refuse  tlaern  witliout  violating 
the  plainest  principles  of  justice."*  And,  in  a  (Case  where 
such  evidence  was  excluded,  the  court  remark:  "The  court 
are  not  prepared  to  say  that  this  is  a  rule  without  exception. 
There  may  be  cases  of  manifest  mistake  in  computation,  or 
other  obvious  error,  where  there  are  full  means  of  detecting 
and  correcting  it,  where  it  would  be  proper  to  interfere."^ 

§  68.  The  remark  is  made,  in  reference  to  the  more  modern 
doctrine,  by  which  such  affidavits  are  excluded:  "Tt  is  singu- 
lar, indeed,  that  almost  the  only  evidence  of  which  the  case 
admits  should  be  shut  out."^ 

§  69.  It  has  been  intimated,  that  the  affidavit  of  a  juror, 
though  inadmissible  to  show  anything  that  passed  in  the  jury- 
room,  as  ground  of  new  trial,  might  be  evidence  of  a  previous 
bias,  manifested  by  what  passed  in  the  room,  which  would 
disqualify  the  juror,  and  thus  set  aside  the  verdict.*  (See  §  64.) 
So  affidavits  of  jurors  have  been  received,  in  a  criminal  case, 
to  show  that  they  entirely  misunderstood  the  instructions  of 
the  court.'  (See  §  63.)  Or  an  agreement  that  each  one  should 
"mark,"  and  the  average  of  the  sums  thus  designated  be  re- 
turned as  their  verdict.^  (See  §  64.)  So  the  oath  of  a  juror 
has  been  admitted,  that  he  was  incompetent,  from  ignorance 
of  the  English  language.'  Or  that  the  verdict  was  rendered 
under  a  mistake  as  to  its  legal  effect.'  So,  by  way  of  excul- 
pation, affidavits  are  admissible,  that  papers  which  went  to 

'  Per  Taney,  C.  J.,  U.  S.  v.  Reid,  6  St.  Tri.  337 ;  Manix  v.  Malony,  7 

12  How.  361.  Clarke,  81 ;  Ruble  v.  McDonald,  lb. 

*  Per  Shaw,  C.  J. ,  Murdook  v.  Sum-  90 ;  Schanler  v.  Porter,  lb.  482  (Code, 

ner,  22  Pick.  1.57.    See  Dana  w.  Tuck-  §1810). 

er,  4  John.  487 ;  Philips  v.  Fowler,  '  Per  Sir  James  Mansfield,  C.  J., 

Barnes,  441 ;  Aylett  v.  Jewell,  2  W.  Owen  v.  Warburton,  1  N.  R.  326. 

Bl.   1299  ;    Smith  v.  Cheetham,   3  '  Cook  v.  Castner,  9  Cush.  278. 

Caines,  67 ;  Bellish  v.  Arnold,  Bunb.  "  Packard  v.  The  United  States,  1 

61 ;   Parr  v.  Seames,  Barnes,  438  ;  Iowa,  225. 

Brant  v.  Fowler,  7  Cow.  562  ;  Aloott  '  Manix  v.  Malony,  7  Clarke,  81 ; 

V.  Boston,  &o.,  11  Cush.  91  (where  Sohanler  v.  Porter,  lb.  482. 

the  point  was  left  doubtful)  ;,  U.  S.  '  Lafayette,  &o.  v.  New,  &o.,  13 

V.  Fries,  3  Dall.  515 ;  The  People  v.  Ind.  90. 

Vermilyea,  7  Cow.  108 ;  Rex  v.  Cook,  «  jjoffett  v  Bowman,  6  Qratt.  219. 
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the  jury  were  not  read.'  So  upon  the  question,  whether 
depositions,  not  in  the  case,  but  accidentally  delivered  to  the 
jury,  were  read  by  them;  the  jury  were  first  inquired  of, 
and  retired  to  inquire  of  each  other ;  and  the  foreman  then 
answered  for  them.  The  next  day,  some  of  the  jury  having 
suggested  that  his  answer  was  not  sufiSciently  explicit,  he 
made  a  further  answer,  denying  that  the  depositions  were 
read.'  So  affidavits  of  jurors  were  admitted,  that  they 
thought  the  majority  would  decide  the  case.'  Or  that  a 
juror  in  a  capital  case  assented  to  the  verdict  of  guilty,  on 
the  representation  of  others  that  the  governor  would  pardon 
on  the  jury's  recommendation.*  Or  to  show  misdirection  as 
to  damages.'  So  the  affidavit  of  a  juror  was  admitted,  to 
prove  that,  during  an  adjournment  of  the  conrt,  a  person 
intimately  connected  with  the  plaintiff  wrote  a  letter  to  such 
juror,  requesting  him  to  go  and  view  the  premises;  that  this 
juror  did  not  go,  but  three  others  went,  and,  according  to 
their  own  admissions,  that  they  were  paid  for  so  doing. 
The  testimony  of  the  jurors  who  were  guilty  of  misconduct, 
or  evidence  of  their  admissions,  was  held  to  be  incompetent 
to  prove  such  misconduct;  but  another  juror,  not  guilty, 
may  prove  it.*  And  where  the  affidavit  of  an  attorney  was 
offered,  to  the  admission  of  some  of  the  jurymen,  that  they 
agreed  to  write  all  the  names  on  papers,  and  that  the  first 
six  drawn  should  decide  the  verdict;  the  evidence  was  re- 
jected as  hearsay,  the  court  remarking  that  the  affidavits  of 
the  jurors  themselves  should  be  offered.'  So  where  the 
intent  of  the  party  was  essential  to  make  his  act  criminal; 
the  affidavit  of  the  jurors  was  received,  that  in  consequence 
of  a  noise  and  crowd  in  the  court-room  they  did  not  hear 
the  judge's  instruction  to  that  effect,  and  that  one  of  them 
called  out  aloud  at  the  time  of  giving  the  verdict — no  intent, 
no  intent.'    So  where  there  were  two  issues,  and  a  verdict  for 

'  Hackley  v.  Hastie,  3  John.  252.  «  Caykendall,  6  Cow.  53. 

"  Hix  V.  Drury,  5  Pick.  296.  =  Deacon  v.  Shreve,  2  N.  J.  176. 

»  Coohran  v.  Street,  1  Wash.  79.  '  Aylett  v.  Jewell,  2  W.  Bl.  1299. 

*  Crawford  v.  The  State,  2  Yerg.  '  Rex  v.  Simons,  Sayre,  35. 
60.    See  Com.  v.  Drew,  4  Mass.  399  ; 
Suttrell  c.  Duy,  1  Mur.  94. 
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the  defendant;  tbe  affidavit  of  eight  jurymen  wsis  received, 
that  they  meant  to  find  one  issue  for  the  plaintiffj  and  one 
for  the  defendant.^ 

§  70.  Where  a  motion  was  made  in  the  court  below,  in  a 
capital  case,  to  set  aside  a  verdict  upon  the  ground  of  im- 
proper conduct  in  the  jurors,  and  the  motion  was  founded 
upon  affidavits;  the  Supreme  Court  of  North  Carolina  held 
that  they  would  not  look  at  the  affidavits,  but  could  decide 
only  upon  the  record  presented  to  them ;  and  that  in  such 
case  the  facts  were  to  be  ascertained  by  the  court  below,  and 
spread  upon  the  record.^ 

§  71.  Affidavits  charging  the  jury  with  irregularities  and 
misconduct  in  the  progress  of  a  trial,  founded  on  information 
and  belief,  are  not  sufficient  to  set  aside  a  verdict.  The  irre- 
gularities and  misconduct  charged  must  be  stated  positively 
and  specifically,  and  be  sustained  by  oath.^ 

§  71  a.  A  few  miscellaneous  points  further  illustrate  the 
same  general  subject. 

§  72.  The  court  may  inquire  of  the  jury  upon  what 
grounds  they  found  their  verdict,  even  in  the  absence  and 
without  consent  of  counsel;  and  the  answer  may  be  con- 
sidered upon  a  motion  for  a  new  trial.^  So  although  the 
jury  are  not  bound  to  state  the  principles  on  which  their 
verdict  is  founded;  yet  if  they  return,  with  the  verdict,  a 
statement  which  shows  errors  of  law,  or  of  admitted  fact,  the 
court  will  set  aside  the  verdict.*  So  where  testimony  is 
given,  tending  to  show  that  thejurors,  after  they  had  retired, 
had  in  their  possession  a  newspaper  containing  a  part  of  the 
charge  of  the  court;  their  affidavits  may  be  received  to  show 
what  the  paper  was,  if  their  possession  and  use  of  it  does 

'  Cogan  V.  Ebden,  1  Burr.  383.  ■•  Smith  v.  Poirers,  15  N.  H.  546  ; 

^  The  State  v.  Sodwin,  5  Ired.  401.     Lawler  v.  Earle,  5  Allen,  22. 
"  Stone  V.  The  State,  4  Humph.  27.         *  The  State  v.  Layton,  3  Harring. 
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not  involve  a  charge  of  improper  motives  on  their  part.' 
Or  to  what  passed  at  the  rendering  of  the  verdict.^  Or 
"that  the  clerk  made  a  mistake  in  entering,  or  the  court  in 
directing,  a  different  verdict."^ 

§  73.  But,  upon  the  subject  of  assigning  the  reasons  for  a 
verdict,  it  is  said:  "Men  of  strong  minds  .and  sound  judg- 
ments, who  are  very  sure  to  come  to  wise  and  just  conclu- 
sions, would,  if  called  upon  to  state  the  grounds  of  their 
opinions,  often  give  very  insufficient  and  unsatisfactory  rea- 
sons for  their  decisions.  The  secrecy  of  the  deliberations 
and  discussions  of  the  jury,  and  the  exemption  of  jurors 
from  the  liability'  of  being  questioned  as  to  their  motives 
and  grounds  of  action,  are  highly  important  to  the  freedom 
and  independence  of  their  decisions."*  Hence  an  affidavit 
of  the  jury  was  not  received,  that,  if  they  had  known  their 
verdict  would  be  doubled  by  the  court,  in  a  case  where  the 
law  provides  double  damages,  they  would  not  have  agreed 
to  the  verdict.  Judge  Morton  remarks:  "They  were  saved 
from  a  wrong  decision  by  their  forgetfulness  of  the  judge's 
charge,  and  really  rendered  a  just  verdict  on  legal  grounds, 
when,  if  they  had  knowa  the  lawful  consequences,  they 
would  have  acted  otherwise."* 

§  74.  It  is  not  error  for  the  court  to  refuse  to  hear  affida- 
vits or  witnesses,  offered  for  the  purpose  of  proving  that  a 
juror  was  not  sworn.°   Or  two  jurors,  even  on  an  indictment.' 

§  75.  The  affidavit  of  third  persons  as  to  what  they  have 
heard  jurors  say  respecting  their  verdict  is  inadmissible  to 
impeach  the  verdict.' 

1  Farrart).Ohio,20hio('N.S.),54.  =  Hannum     u.    Belohertown,    19 

"  King  V.  Woodfall,  6  Burr.  2667.  Pick.  313. 

'  Jackson  v.  Dickenson,  15  John.  ^  Bradley  v.  Bradley,  13  Tex.  263. 

309.  '  Brewer  v.  State,  12  Tex.  248. 

*  Per  Morton,  J.,  Hannum  v.  Bel-  '  Drummoud.i'.  Leslie,  5  Blackf. 

chertowu,  19  Pick.  813.  453. 
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CHAPTER  XT. 


ERROKEOUS  RULINGS  OR  INSTRUCTIONS. 


1.  General  rule. 
5.  Omissions. 

9,  52,  58.  Immaterial  or  irrele- 
vant instruction. 
15.  Ambiguity. 

18.  Conflicting  instructions. 

19.  Misunderstood  instructions. 
23.  Instructions     construed     to- 
gether. 

26;  Adoption  of  language  of  the 
court  above. 

28.  Uncertainty. 

30.  Law  and  fact. 

32,  77.  Refusal  or  granting  of  a 
nonsuit. 

35.  Ruling  by  which  evidence  was 
rendered  unnecessary. 

37.  As  to  suflicienoy  or  insuffi- 
ciency of  evidence. 

39.  Conflict  of  evidence,  or  the  re- 
verse. 

41,  72,  139.  Tendency  and  e/eci  of 
the  evidence. 

43.  Instructions  as  to  the  law — 
limitations. 

44.  Preliminary  remarks,  &c.,  to 
the  jury ;  comments  upon  the  evi- 
dence ;  illustrations. 

52.  Materiality  of  the  remarks. 

53.  Refusal  to  comment  upon  the 
evidence. 

54.  Exceptions  to  the  prevailing 
rule  ;  erroneous  interference  with  the 
facts  and  evidence. 

55.  Instructions  as  to  only  part  of 
the  case. 

66.  Instructions  based  on  the  evi- 
dence. 

58.  Abstract  instructions. 

59.  Miscellaneous  points. 

62.  Presumptions  from  facts 
proved. 

63.  Instructions  as  affected  by  the 
pleadings. 

64.  In  reference  to  the  arguments. 


65.  Miscellaneous. 
67.  Questions  of  law  and  fact. 
69.  Undisputed  facts  ;  questions 
of  law. 

72.  Weight  of  evidence,  &o.,  for 
the  jury. 

73.  Law  and  fact  in  criminal 
cases. 

77.  Absence  of  evidence ;  ques- 
tion of  law ;  nonsuit. 

79.  Construction  of  written  and 
oral  contracts. 

84.  Legality  of  contracts. 

85.  Records. 

86.  Contracts  and  writings,  when 
questions  of  fact,  or  mixed  questions 
of  law  and  fact. 

93.  Usage. 

94.  Reasonableness. 
98.  Payment. 

101.  Limitation. 

102.  Usury. 

103.  Notes,  &o. 

104.  Miscellaneous. 

107.  Notice. 

108.  Questions  relating  to  land. 
116.  Delivery. 

118.  State  of  mind  ;  intention. 
120.  Miscellaneous. 
122.  Mixed  questions ;    miscella- 
neous. 

126.  Fraud. 

131.  Malice. 

132.  Libel,  &o. 

133.  Malicious  prosecution. 

134.  Negligence,  &o. 
137.  Waiver. 

139.  Credit  of  witness,  &o.,  and 
other  points  relating  to  testimony  ; 
weight  of  evidence ;  comparative 
weight  of  different  kinds  of  evidence. 

156.  Communications  of  the  judge 
to  the  jury  out  of  the  regular  course. 

163.  Time  of  objecting  to  instruc- 
tions. 
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164.  Instructions  as  to  costs  andll      167.  Request  for, instructions, 
damages.  1      172.  Form  of  instructions. 

§  1.  A  NEW  trial  will  be  granted  for  misdirection  of  the 
judge  in  matters  of  law  material  to  tHe  issue  ;^  if  the  verdict 
conform  to  the  charge ;''(a)  though  no  instructions  were 
asked.^ 

'  Baker  v.  Ezzard,  Geo.  Decis.  14  Tex.  583  ;  Sadler  v.  Sadler,  16 
Part  II.  112;  16  III.  495  ;  Craft  v.  Ark.  628  ;  Planter's,  &c.  v.  Richard- 
Jackson,  4  Geo.  360;  6  Mod.  242;  son,  15  Geo.  277;  Feaganu.  Cureton, 
2  Salk.  649.  See  ■  Oliver  u.  Chap-  19  Geo.  404. 
man,  15  Tex.  400 ;  Reasoner  v.  "  Keller  v.  Dillon,  26  Geo.  701. 
Brown,  19  Ark.  234;  M'Daniel  v.  »  Garrett  «.  Gonter,  42  Penn.  1431 
Crosby,  19  Ark.  533 ;  Earle  v.  Thomas, 

(a)  "We  have  looked  with  some  attention  into  the  books. — We  have 
not  been  able  to  find  a  single  case"  (where  a  new  trial  was  refused  for 
misdirection).  Per  Parsons,  0.  J.,  Boyden  v.  Moore,  5  Mass.  365. 
"  There  is  not  a  single  instance  where  a  new  trial  has  been  refused  in  a 
case  where  the  verdict  has  proceeded  on  the  mistake  of  the  judge."  Per 
Ld.  Kenyon,  Wilson  v.  Eastall,  4  T.  R.  753.  "  The  importance  of  the 
rule" — that  an  omission  or  refusal  to  answer  a  relevant  and  material  point 
is  error — "cannot  be  overestimated,  when  we  regard  our  short  and 
simple  pleading,  which  rarely  brings  the  law  of  the  case  on  the  record. 
The  only  method  in  most  cases  a  party  has  left  to  bring  before  the  court, 
and  from  thence  to  this  court  for  review,  a  proposition  of  law,  is  by  pre- 
senting it  as  a  point  to  be  charged  upon,  and  when  clearly  responded  to 
it  greatly  aids  the  jury ;  or,  if  distinctly  negatived,  the  party  has  no 
trouble  in  having  it  reviewed. — The  qualification  of  the  rule  excludes,  of 
course,  abstract  propositions,  or  such  as,  if  answered  as  prayed  for, 
would  not  have  benefited  the  party."  Per  Thompson,  J.,  The  Pennsyl- 
vania, &c.  V.  Zebe,  33  Penn.  323.  And  the  rule  is  held  to  apply  even  to 
a  penal  action.  Wilson  v.  Eastall,  4  T.  E.  753.  In  reference  to  this 
class  of  cases  the  court  remarked,  "  The  application  for  a  new  trial  is  a 
direct  appeal  to  the  justice  and  laws  of  the  country,  and  cannot  be  tried 
and  disposed  of  by  any  other  rule."  Per  Ld.  Kenyon,  Oalcraft  v.  Gibbs, 
5  T.  E.  19.  It  is  sometimes  held,  that  the  correctness  of  the  action  of 
the  court  below,  in  giving  or  refusing  instructions,  will  be  examined  by 
the  Supreme  Court,  though  not  made  a  ground  of  error  in  the  motion 
for  a  new  trial.  Fine  v.  Eogers,  15  Mis.  315.  And  that  when  it  is  evi- 
dent, from  all  the  facts  attending  a  case,  that  by  the  ruling  of  the  court 
a  party  was  deprived  of  any  right,  though  in  strictness  the  ruling  may 
have  been  correct ;  yet,  if  the  default  of  the  party  was  not  inexcusable, 
and  he  presents  a  primd  facie  case  of  merits,  he  ought  to  be  allowed  a 
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§  2.  And  any  decision  or  declaration  by  the  court,  upon 
the  law  of  the  case,  made  in  the  progress  of  the  cause,  and  by 
which  the  jury  are  influenced  and  the  counsel  controlled,  is 
considered  within  the  scope  and  meaning  of  the  term  "  instruc- 
tions."' Where  there  is  so  much  evidence  as  to  allow  the 
case  to  go  to  the  jury,  the  party  is  entitled  to  have  correct 
instructions  given.' 

§  3.  But  a  motion  to  set  aside  a  default  does  not  come 
within  the  provisions  of  a  statute,  authorizing  exceptions  to 
decisions  of  courts  overruling  motions  in  arrest  of  judgment, 
for  new  trials,  and  continuances.'  So  a  statute  allowed  bills 
of  exceptions  and  appeals,  founded  on  matter  of  law  appa- 
rent on  the  face  of  the  record,  excepting  judgments  founded 
on  pleas  in  abatement.  In  this  case  the  plea  objected  the 
service  of  the  writ  by  a  coroner,  and  the  issue  was  upon  the 
interest  of  the  sheriff  in  the  case.  Exceptions  to  the  ruling 
of  the  judge  were  held  not  to  lie,  although  an  issue  in  fact 
was  joined  and  tried,  and  although  they  should  be  held  to 
embrace  both  fact  and  law.* 

§  3  a.  Although  the  court  above  will  not  interfere  with 
verdicts  on  the  ground  that  they  are  against  the  weight  of 
evidence,  yet,  in  severe  cases,  it  must  be  satisfied  that  the 
instructions  given  for  the  party  obtaining  a  verdict  are  en- 
tirely unexceptionable,  or  a  new  trial  will  be  granted.' 

§  4.  More  especially  where  the  preponderance  of  evidence 

'  Sowerweiu   v.   Jones,  7  Gill   &        "  Wallace  v.  Jerone,  1  Scam.  524. 
Johns.  335.  "  Sawyer  «.  Pratt,  9  Met.  170. 

2  Gilkey  v.  Peeler,  22' Tex.  663;        '  Carroll  v.  Paul,  16  Mis.  226. 
Ridens  v.  Ridens,  29  Mis.  470 ;  Smith 
V.  Johnson,  13  lad.  224. 

rehearing.  Chambers  v.  Pisk,  15  Tex.  335.  In  New  York,  on  motion 
for  a  new  trial  upon  a  case  stated,  for  the  misdirection  of  the  judge  in 
his  charge,  it  is  not  necessary  that  it  should  have  been  excepted  to. 
Otherwise  on  a  bill  of  exceptions  to  the  rule.  Geer  v.  Archer,  2  Barb. 
420. 
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is  doubtful,  if  the  law  is  not  properly  given  by  the  court,  a 
new  trial  will  be  granted.^ 

§  5.  It  is  sometimes  held  that  a  new  trial  will  not  be 
granted  for  the  omission  of  a  particular  charge,  unless  re- 
quested.^ Or  of  one  view  of  the  evidence,  unless  injury 
results.'  Or  an  omission  to  charge  upon  any  points  of  law 
arising  in  the  case,  unless  desired.*  More  especially  where 
no  instructions  are  asked,  the  court  above  will  not  interfere 
with  verdicts  found  according  to  the  evidence.'  The  distinc- 
tion is  made,  that  by  an  improper  instruction  the  jury  is 
deceived;  while  by  a  mere  omission  to  give  a  proper  one 
they  are  merely  left  unembarrassed,  to  decide  the  case  upon 
its  merits.'  "Instructions  given  by  the  court  at  the  trial  are 
entitled  to  a  reasonable  interpretation;  and  if  the  proposition 
as  stated  is  correct,  they  are  not  as  a  general  rule  to  be 
regarded  as  the  subject  of  error,  on  account  of  omissions  not 
pointed  out  by  the  excepting  party.'" 

§  6.  So  it  is  no  ground  for  a  new  trial,  that  the  charge  of 
the  judge,  which  was  right  so  far  as  it  went,  did  not  go  far 
enough.'  So  the  mere  omission  to  charge  on  a  particular 
point  is  not,  in  general,  a  ground  of  new  trial;  and  more 
especially,  where  the  omission  is  on  points  of  law  neither 
doubtful  nor  abstruse,  the  jury  will  be  presumed  to  have 
followed  the  law.'  Nor,  where  the  general  principle  appli- 
cable to  the  case  laid  down  in  the  charge  is  correct,  will  a 
new  trial  be  granted  for  the  want  of  a  more  particular  direc- 
tion, unless  it  was  asked.'"    So  where  testimony  was  given 

'  Manier  v.  Myers,  4  B.  Mon.  514.  '  Penn  v.  Lewis,  12  Mis.  161. 

^  Maynard  v.   Fellows,  43   N.  H.  '  Breckenridge  i>.  Anderson,  3  J.  J. 

255  ;  Cole  v.  Taylor,  2  N.  J.  59.  Mar.  710  ;  Hice  v.  Woodard,  12  Ired. 

3  Page  V.  Kinsman,  43  N.  H.  328.  293. 

•<  Carter  v.  Bennett,  4  Florida,  283  ;  '  Per  Clifford,  J.,  Castle  v.  Bullard, 

Averett  v.  Brady,  20  Geo.  523 ;  Wood  23  How.  189. 

V.  Figard,  28  Penn.  403  ;   Ward  v.  '  Durand  v.  Grimes,  18  Geo.  693. , 

Herrin,  4  .Jones,  23  ;  State  v.  Rash,  '  Bowie  v.  State,  19  Geo.  1. 

12  Ired.  382;  Briggs  v.  Byrd,  12  lb.  '»  Selleok.;.  Turnpike  Co.,  13  Conn. 

377  ;  Jones  v.  The  State,  20  Ohio,  34 ;  453. 
Arey  v.  Stephenson,  12  Ired.  34. 
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as  to  the  character  of  the  accused,  which  was  proved  to  be 
good ;  and  the  judge  inadvertently  omitted  to  say  anything 
on  this  topic.^  So  where  the  jury  were  told,  upon  an  appeal 
from  the  award  of  land  damages  by  railroad  commissioners, 
that  the  law  in  relation  to  highways  applied  generally  to 
railroads ;  and  the  court  were  not  at  the  time  asked  to  make 
the  instructions  more  definite,^  So,  in  a  case  of  murder,  the 
trial  closed  at  about  midnight  of  Saturday.  No  points  of 
law  were  disputed.  The  defendant's  counsel  requested  a 
charge,  but  the  judge  submitted  the  case  without  remark. 
The  verdict  of  conviction  was  fully  supported  by  the  evi- 
dence, and  the  court  refused  to  set  it  aside.' 

§  7.  But  the  general  rule  is,  that  the  judge  not  only  may 
of  his  own  motion  instruct  the  jury,  but  is  often  bound  to  do 
so.^  That  it  is  the  duty  of  the  court  to  charge  the  jury  as 
to  the  law.'  And  where  only  part  of  the  law  of  the  case  is 
given  in  the  charge,  it  is  ground  for  a  new  trial."  So  the 
court  should  specifically  instruct  the  jury,  what  facts  are 
denied  and  what  admitted  on  the  pleadings,  and  what  facts 
are  material.  Therefore  it  is  error  to  charge  the  jury,  that 
all  material  facts  alleged  and  not  denied  must  be  received  as 
true  by  the  jury.''  Thus  where  a  private  individual,  having 
removed  certain  fish-traps  as  a  public  nuisance,  was  sued  in 
trespass,  and  found  guilty ;  a  new  trial  was  granted,  because 
a  certain  clause  in  a  local  act,  pertinent  to  the  question 
involved,  was  overlooked  by  the  court.*  So  when  jurors  are 
instructed  to  find  a  verdict  for  the  plaintiff,  if  the  evidence 
in  the  case  proves  either  of  two  facts,  one  of  which  is  not 
legally  provable  by  the  evidence ;  a  verdict  for  the  plaintiff 
will  be  set  aside.     As  where  parol  evidence  was  admitted  to 

'  state  V.  Smith,  10  Eioh.  Law,  ^  Todd  v.  Campbell,  32  Penn.  250 ; 

341.  Pennsylvania,  &c.  v.  Zebe,  33  Penn. 

2  Marob  i.  Portsmouth,  &o.,  19  N.  318. 

H.  372.  «  Keener  ».  State,  18  Geo.  194. 

'  The  People  w.  Gray,  5  Wend.  209.  '  Tipton  v.  Triplett,  1  Met.  (Ky.) 

'  Stumps  V.  Kelley,  22  111.  140;  670. 

Inloea  B.  American,  &o.,  11  Md.  173  ;  *  Tarrar  r.  Nunamaker,   5  Rich. 

Welch  V.  Watts,  9  lud.  115.  484. 
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prove  fraud  in  a  written  agreement,  and  the  judge  charged 
that  "if  it  was  agreed,  when  the  deed  of  quitclaim  and 
writing  were  made,  that  the  notes  should  be  thereby  paid 
then  the  mortgages  ceased  to  have  any  legal  effect."'  So 
where  the  attention  of  the  jury  is  confined  to  one  view  of  a 
case,  when  there  are  others  which  they  ought  to  consider.^ 
As  where  one  ground  of  defence  was  that  a  letter  of  attorney 
had  been  forged,  but  the  point  was  also  raised,  that  the 
mortgage  in  question  had  been  ratified  and  adopted  by  the 
defendant,  and  that  she  was  estopped  to  dispute  it,  and  there 
was  some  evidence  of  her  assenting  to  it;  but  the  jury  were 
told,  that  the  sole  question  was,  whether  the  letter  was 
forgedi^  So  where  the  commissioner  of  special  bail  had 
allowed  the  applicant  for  the  prison-bounds  act  to  amend  his 
schedule,  but  at  the  trial  he  failed  to  explain  the  matter  and 
the  effect  of  the  amendment  to  the  jury;  a  new  trial  was 
granted,  the  verdict  being  against  the  applicant.*  So  in  an 
action  to  recover  for  land  taken  for  a  plank-road,  in  answer 
to  _the  plaintiff's  questions,  his  witnesses  stated  as  damages 
a  general  sum,  which  appeared,  upon  cross-examination  or 
otherwise,  to  have  included  consequences  of  the  appropria- 
tion too  remote  to  be  considered.  Held,  the  duty  of  the 
court,  especially  upon  objection  made,  to  instruct  the  jury 
that  this  estimate  should  not  be  regarded.' 

§  8.  And  in  a  late  case  it  is  said:  "The  parties  were  en- 
titled to  the  judge's  opinion,  to  his  best  judgment,  on  every 
question  of  law  arising  in  the  course  of  the  trial."°  Thus, 
in  an  action  of  trespass  qu.  claus ,  where  the  defendant  justi- 
fied under  a  claim  of  right,  asserted  without  unnecessary 
force,  after  an  examination  in  part  of  one  witness  for  the 
plaintiff,  the  court  suggested  that  the  counsel  for  the  plaintiff 
.should  confine  himself  to  such  facts  as  were  necessary  to 
maintain  the  case,  independent  of  damages.    The  bill  of  ex- 

'  Leonard  v.  Smith,  11  Met.  330.  °  Sateri;.Barlington,&c.,l  Clarke 

2  Garrett  «.  Gonter,  42  Peiin.  143.  286.                                                     ' 

»  lb.  0  Per  Shaw,  C.  J.,  Goddard  i:  Per- 

*  Wiley  V.  Smith,  8  Rich.  339.  kins,  9  Gray,  41:;. 
14 
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ceptions  recited  all  the  evidence,  and  concluded  as  follows: 
"Upon  this  evidence,  the  presiding  judge  ruled,  pro  formd, 
that,  not  considering  the  question  of  damages,  the  plaintiff 
could  not  maintain  his  action,  and  thereupon  a  pro  formd 
verdict  was  taken  for  the  defendants."  Held,  the  final  ruling 
of  the  judge  was  entirely  irregular,  and,  as  the  plaintiff  was 
unwilling  to  let  his  whole  case  depend  upon  the  main  ques- 
tion of  right,  the  exceptions  were  vacated  and  the  case  re- 
manded for  a  full  trial.' 

§  9.  It  is  the  prevailing  rule,  that  a  mere  abstract  or  theo- 
relical  error  in  the  rulings  or  instructions  of  the  presiding 
judge  furnishes  no  ground  of  new  trial;  and  this  whether 
the  error  consisted  in  a  mere  omission,  or  in  positive  mis- 
direction. With  the  qualification,  however,  that  such  error 
clearly  had  no  tendency  to  mislead  the  jury  or  afiect  the 
issue.  And  the  rule  is  adopted  in  applications  for  a  new 
trial  made  to  a  higher  court.*  Though  the  charge  contain 
an  abstract  legal  proposition,  having  no  direct  reference  to 
the  evidence,  yet,  although  the  language  be  general,  it  will 
be  presumed  the  jury  made  a  proper  application  of  it.' 
"Error  in  stating  an  abstract  principle  not  arising  out  of 
the  evidence,  and  nowise  relating  to  the  cause,  shall  not  be 
taken  advantage  of  by  either  party;  for  it  would  be  impos- 
sible for  such  an  error  to  have  an  effect  on  the  event  of  the 
cause."*  An  instruction  is  right,  if  correct  in  its  application 
to  the  evidence,  and  not  likely  to  mislead  the  jury,  though 
wrong  as  an  abstract  proposition.'  Or,  even  in  a  capital 
trial,  if  it  had  clearly  no  bearing  on  the  case." 

■  Goddard  v.  Perkins,  9  Gray,  411.  Cressler,  8  Clarke,  122 ;  Boyd  v.  State, 

'  Mitchellu.Churchman,4Humph.  17  Geo.  194;  Taylor  v.  Morrison,  26 

218  ;  Williams  v.  Williams,  34  Peun.  Ala.  728. 

312  ;  McGregor  v.  Armill,  2  Clarke,  '  The  People  v.  Reynolds,  2  Mich. 

30;    Cresinger   v.   Welch,  15   Ohio,  422. 

156;  Eyser  u.  Weissgerber,  2  Clarke,  *  Per  Gibson,  J.,  Deal  v.  McCor- 

463  ;  Western,  &c.  v.  Walker,  lb.  mick,  3  S.  &  R.  345. 

504  ;  Milton  v.  Blackshear,  8  Florida,  '  Roots  v.  Tyner,  10  Ind.  87. 

161;  Holdenjj.Bloxura,  35Miss.381 ;  '  People  v.   Robinson,  2  Parker, 

Wood  V.  Gibbs,  35  Miss.  559  ;  Smith  285. 
B.  Carr,   16   Conn.  450  ;   Moffitt  ». 
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§  10.  It  is  not  error  to  refuse  an  instruction  whicli  is  un- 
objectionable as  an  abstract  proposition,  when  it  does  not 
fully  state  the  rule  by  which  the  jury  are  to  be  governed 
with  reference  to  the  facts.'  A  judge  is  not  bound  to  instruct 
the  jury  upon  an  abstract  proposition.  He  is  to  lay  down 
the  law  as  applicable  to  the  evidence.'  As  where  a  confes- 
sion is  corroborated  by  other  evidence,  and  the  court  refuse 
to  charge  that  such  confession  alone  would  not  authorize 
conviction.' 

§  11.  It  is  no  ground  of  new  trial,  that  the  judge  gave  a 
wrong  reason  for  a  correct  instruction.* 

§  12.  The  general  rule  on  this  subject  is  d,  fortiori  appli- 
cable, where  the  verdict  is  in  accordance  with  the  proof,  and  a 
new  trial  upon  the  same  proof  would  produce  a  like  result.' 
(See  Chap.  III.)  Or  if  the  verdict  is  according  to  law,  though 
contrary  to  the  instructions."  Thus  where  payment  was 
pleaded  among  other  pleas,  and  all  the  issues  were  found  for 
the  defendant;  the  court,  on  appeal,  would  not  review  the 
decisions  of  the  court  below  as  to  the  other  pleas.'  So  a  com- 
pany, consisting  of  a  large  number  of  persons  subscribing 
small  sums,  was  formed  for  the  purpose  of  buying  land,  erect- 
ing dwellings  thereon,  and  allotting  them  to  the  subscribers. 
The  allotment  depended  upon  the  result  of  a  ballot.  In  con- 
nection with  this  company  there  was  established  a  bank,  for 
receiving  the  deposits  of  small  capitalists  and  workingmen, 
upon  the  security  of  the  property  of  the  company;  and,  as 
part  of  the  same  concern,  a  bank  in  which  the  subscribers  of 
the  company  might  place  their  savings  for  purchasing  their 
land  from  the  company.  The  judge,  in  an  action  of  libel, 
having  directed  the  jury  that  the  whole  of  this  scheme  was 

'  Hunt  V.  Crane,  33  Miss.   669  ;  '  Com.  ».  Tarr,  4  Allen,  315. 

Hypfner  v.  Walsh,  3  Iowa,  509 ;  Hord  ■•  Munro  ii.  Potter,  34  Barb.  358. 

V.  Grimes,  13  B.  Mon.  188 ;  Brown-  '  Simpson   u.   Bowdon,   23  Miss, 

ing  ».  State,  30  Miss.  656.  524. 

2  The  State  v.  Rash,  12  Ired.  382  ;  "  Pratte,  12  Mis.  194. 

Ford  V.  Ford,  11  Humph.  89  ;  State  '  Hall  v.  Woodside,  8  Ired.  119. 
II.  Presnell,  12  Ired.  103. 
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illegal,  on  the  grounds  of  its  being  contrary  to  the  lottery 
acts,  and  also  to  the  bank  act :  held,  the  scheme  being  illegal 
as  contrary  to  the  bank  act,  there  was  no  misdirection,  even 
though  not  contrary  to  the  lottery  act;  and  therefore  a  new 
trial  was  refused.' 

§  13.  "Where  a  judge,  in  summing  up  to  the  jury,  mistakes 
the  law  upon  a  collateral  point,  upon  which  a  bill  of  excep- 
tions would  not  lie,  a  new  trial  will  not  be  granted  as  of 
right,  but  the  court  will  exercise  its  discretion,  according  to 
its  opinion  of  the  result  being  in  accordance  with  the  justice 
of  the  case.'' 

§  13  a.  There  are  cases,  however,  in  which  a  more  strin- 
gent rule  has  been  adopted  in  regard  to  the  effect  of  erro- 
neous rulings,  even  though  abstract  and  theoretical.'  It  is 
held  that,  if  the  judge  give  instructions  to  the  jury,  which, 
though  true  as  abstract  propositions,  are  erroneous  when 
applied  to  the  evidence,  and  may  have  a  tendency  to  mis- 
lead them,  the  verdict  will  be  set  aside.'"  That  an  irrelevant 
instruction  is  error  for  which  a  new  trial  will  be  granted, 
unless  it  is  manifest  that  the  jury  could  not  have  been 
misled  by  it.*  And,  more  especially,  that  a  new  trial  will 
be  granted  where  the  facts  may  have  warranted  the  jury  in 
finding  as  they  did,  but  where  the  court  erred  in  its  instruc- 
tions upon  the  point  in  issue.'^  So  when  the  court  charges  the 
jury  on  an  assumed  state  of  facts,  not  proved.' 

§  14.  And  the  qualified  rule  is  laid  down,  that  a  new  trial 
will  not  be  granted  for  matters  suggested  in  a  charge  not 

'  O'Connor  v.  Bradshaw,  1  Eng.  *  Hopkins  v.  Fowler,  39  Maine, 

L.  &  Eq.  466.  568. 

2  Black  u.  Jones,  3  Eng.  L.  &  Eq.  <'  Wright  v.  Clark,  34  Miss.  116. 

559.  6  pigi^  j,_  Dealety,  10  B.  Mon.  4. 

'  Dunlapi'. Robinson, 28 Ala.  100 ;  '  Harrison  v.  Thompson,  9  Greo. 

Conghlin  v.  The  People,  18  111.  266 ;  310  ;   Dunlap  v.  Robinson,  28  Ala. 

Mayes   u.  Parish,  11  B.  Mon.  38 ;  100 ;  Armistead  v.  Brooke,  18  Ark. 

Montgomery  v.  Evans,  8  Geo.  178 ;  521 ;  Haney  v.  Marshall,  9  Md.  194. 
Stearuboat,  &c.  v.  Buckner,  12  B, 
Mou.  246. 
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pertinent  to  the  case,  unless  the  attention  of  the  judge  is 
called  to  them  and  he  refuses  to  explain.' 

§  15.  A  verdict  will  not  be  set  aside  on  account  of  am- 
higuity  in  the  instructions  of  the  court,  if  it  is  apparent  that 
the  jury  were  not  misled  by  it.^  And  it  will  be  presumed 
that  the  jury  were  not  misled  by  a  proposition  contained  in 
the  instructions,  which,  when  considered  by  itself,  is  sus- 
ceptible of  a  construction  that  would  render  it  erroneous,  if, 
when  considered  in  connection  with  the  other  parts  of  the 
charge,  and  in  reference  to  the  subject-matter  to  which  it 
was  understood  by  the  jury  to  relate,  there  could  be  no 
doubt  that  another  meaning  was  intended,  which  would 
render  it  correct.^ 

§  16.  In  a  late  case  it  is  said:  "The  jury  are  presumed  to 
understand  the  definition  of  words  in  common  and  ordinary 
use,  and  are  not  in  attendance  for  the  purpose  of  being 
instructed  in  that  particular. — If  the  judge  had  defined  the 
word  'unfaithfulness,'  he  might  have  been  called  upon  to 
define  the  words  of  his  own  definition,  and  so  have  proceeded 
ad  infinitum,  or  until  his  vocabulary  had  become  exhausted."'' 
And  if  instructions  of  doubtful  interpretation  are  thought 
too  indefinite,  the  party  should,  when  they  are  given,  ask  to 
have  them  made  more  definite.* 

§  17.  If,  from  the  answers  given  by  the  judge  to  an  in- 
quiry of  the  jury,  a  party  is  apprehensive  that  the  jury  may 
be  led  to  an  erroneous  supposition,  he  should  suggest  it  to 
the  judge,  and  not  except  merely  in  general  terms  to  an 
instruction  which  is  correct  in  fact.' 

'  Gardner  v.  Pickett,  19  Wend.  47  Maine,  329 ;  Raymond  v.  Nye,  5 
186.  Met.  151. 

2  Wendell  v.  Moulton,  6  Fost.  41.  <■  Castle  v.  Bullard,  23  How.  (U.  S. ) 
»  Hoitt  V.  Holcomb,  32  N.  H.  185.  172;  Tuey  v.  Owens,  28  Ala.  641 ; 
*  Per  Cutting,  J.,  Berry  t).  Billings,    Miller  v.  Bryan,  3  Clarke,  58. 

«  Stroud  V.  Fritli,  11  Barb.  300. 
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§  18.  A  new  trial  will  not  necessarily  be  granted,  for 
conflict  between  general  instructions  and  those  asked  for.* 

§  19.  It  is  to  be  presumed  that  jurors  understand  the 
instructions  of  the  court  in  matters  of  law ;  and,  where 
proper  instructions  are  given,  a  new  trial  will  not  be 
granted,  on  the  suggestion  that  they  did  not  rightly  under- 
stand them. 

§  20.  Thus  where  the  plaintiff  called  for  the  books  of  the 
defendants,  which  were  produced,  and  contained  both  charges 
and  credits;  the  jury  were  instructed,  that  the  plaintiff,  by 
calling  for  the  books,  and  claiming  the  benefit  of  the  credit, 
had  made  the  books  primd  facie  evidence  only,  and  that  it 
was  open  to  him  to  contend,  upon  the  whole  evidence,  that 
the  items  on  the  debit  side  were  not  proved,  or  were  not 
proper  subjects  of  charge.  It  was  held  no  ground  for  a  new 
trial,  that  the  jury  might  have  understood  that  this  ruling 
required  the  defendants  to  prove  the  correctness  of  their 
charges  against  the  plaintiff,  and  not  that  the  burden  was 
shifted  upon  the  plaintiff  to  disprove  them,  after  he  had 
made  a  primd  facie  case  against  himself,  as  to  those  charges, 
by  introducing  the  books.'  And  it  is  held  that  misunder- 
standing, or  want  of  recollection,  of  the  judge's  instructions, 
if  it  could  be  proved,  would  not  be  sufficient  cause  for  set- 
ting aside  a  verdict.* 

§  21.  For  a  judge  to  charge  "I  apprehend  the  law  to  be," 
amounts  to  "I  conceive,  or  I  think,"  and  is  not  objection- 
able.' And  the  charge  must  be  understood  as  having  had 
an  especial  and  direct  reference  to  the  issue  and  the  evidence 
respecting  it.  The  words  employed  must  be  taken  in  their 
ordinary  and  popular  acceptation." 

'  Eyser  v.  Weissgerber,  2  Clarke,  '  Hannumw.Belohertown,19Pick. 
463.  31. 

'  Raymond  v.  Nye,  5  Met.  151.  *  Golden  ».  State,  25  Geo.  527. 

'  6  Met.  151.  «  Mitchell  v.  Zimmerman,  4  Tex. 

75. 
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§  22.  But  it  is  sufficient  objection  to  a  charge,  that  it  might 
convey  to  the  mind  of  any  man  of  ordinary  capacity  an  incor- 
rect view  of  the  law  applicable  to  the  cause.'  And  where  a 
charge  was  for  the  defendant,  "if  there  were  testimony  rebut- 
ting the  plaintiff's  proof;"  held,  the  jury  might  understand 
"rebutting"  to  mean  only  contradictory,' and  not  overcoming 
testimony,  in  which  case  the  charge  was  wrong,  and  there- 
fore a.  new  trial  was  ordered.'  So  an  instruction  expressing 
different,  confusing,  and  inconsistent  views  of  the  same  mat- 
ter is  erroneous.'  Or  a  charge  generally  involved,  confused, 
and  obscure.*  Or  instructions  given  as  requested,  but  con- 
nected with  others  contradictory,  or  which,  in  connection 
with  the  former,  would  give  a  wrong  view  of  the  law.*  So 
a  new  trial  was  granted  on  account  of  the  instruction,  that 
the  burden  of  proof  was  upon  the  plaintiff,  and  was  sustained 
"if  upon  the  whole  proof  there  was  a  preponderance  of  evi- 
dence, that  is  to  say,  a  balance  of  the  probabilities  of  the 
case,  in  his  favor."  "The  phrase  'balance  of  probabilities' 
has  no  well-settled  or  clearly-defined  meaning.  It  would 
rather  lead  the  jury  to  infer  that  they  might  form  their  ver- 
dict on  a  guess  at  the  truth,  gathered  from  the  evidence, 
than  on  a  real  solid  conviction  of  it,  founded  on  a  careful 
scrutiny  and  examination  of  the  proof.'" 

§  23.  If  a  judge  charges  substantially  according  to  law,  it 
is  sufficient."  AM  the  instructions  and  explanations  are  to 
be  considered  together,  to  see  whether  they  must  on  the  whole 
have  conveyed  a  correct,  idea  to  the  jury,  though  some  of 
them  may  have  been  too  broad.°(a)    It  is  said  in  a  late  case: 

'  Sumner  v.  The  State,  5  Blackf.  *  Clark  v.  MeElvy,  11  Cal.  154. 

579.  °  Haskins  v.  Haskius,  9  Gray,  390, 

'  Fain  v.  Cornett,  25  Geo.  184.  393,  per  Bigelow,  J.  (in  substance). 

'  Wood  c.  Steamboat,  &o.,  19  Mis.  '  State  v.  Shaw,  4  Jones'  Law,  440. 

529.  *  Castle  v.  BuUard,  23  How.  172 ; 

*  Armistead  v.  Brooke,   18  Ark.  Childress  ».  Ford,  10  S.  &  M.  25. 
521 ;  BouUemet  v.  State,  28  Ala.  83 ; 
Ferguson  v.  Fox,  1  Met.  (Ky.)  83. 

{a)  la  Illinois,  the  judge  of  the  Circuit  Court  must  reduce  his  in- 
gtructions  to  writing,  and  has  no  right  to  explain  or  qualify  them 
orally.     (Sts.  1856,  829.)     Bay  v.  Wooters,  19  111.  82. 
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"The  errors  assigned  are  not  founded  upon  answers  to  spe- 
cific instructions  prayed  for,  but  upon  dismembered  sentences 
of  the  charge.  It  is  impossible  to  conceive  of  a  more  un- 
satisfactory mode  of  reviewing  a  legal  opinion.  It  is  neither 
analysis  nor  criticism,  but  rude  surgery,  mere  amputation."' 
Thus  the  judge  instructed  the  jury,  that,  in  order  to  defeat  a 
mortgage,  as  made  in  fraud  of  the  insolvent  laws,  there  must 
be,  on  the  evidence,  judicial  certainty  that  it  was  so  made, 
but  immediately  explained  this  expression,  as  meaning,  that 
the  jury  were  to  be  reasonably  satisfied  that  the  party  had 
reasonable  cause  to  believe  the  insolvency  and  fraudulent 
purpose  of  the  debtor.  Held,  a  correct  instruction.'  So  a 
new  trial  was  refused,  where,  before  the  instructions  excepted 
to,  the  court  explained  to  the  jury  the  nature  and  character 
of  the  charge,  describing  substantially  the  two  forms  in 
which  it  was  presented  in  the  several  counts.  Such  explana- 
tions are  to  be  treated  as  part  of  the  instructions.*  So  in 
case  of  a  charge,  that  the  court  "was  not  a  little  surprised 
that  there  should  be  an  attempt  made  to  acquit  the  defend- 
ant," but  that  it  was  the  duty  of  the  jury  to  find  according  to 
the  evidence,  and  to  acquit  or  convict  thereon.* 

§  24.  So  a  new  trial  will  not  be  granted,  if  the  court, 
after  giving  an  erroneous  instruction,  and  before  the  case 
is  given  to  the  jury,  correct  it.'  Or  on  account  of  a  charge, 
that  in  the  opinion  of  the  judge  there  is  not  sufficient 
evidence  to  establish  a  certain  fact,  when  at  the  same  time 
he  instructs  the  jury  to  consider  the  evidence,  and  to  decide 
as  they  shall  find  the  truth  to  be."  So,  where  the  law  has 
been  fully  and  fairly  submitted  to  the  jury  by  the  judge, 
in  his  summing  up  in  conclusion,  and  the  court  is  satisfied 
that  the  verdict  is  in  accordance  both  with  the  law  and  jus- 
tice of  the  case;  a  new  trial  will  not  be  awarded,  on  account 

'  Per  Woodward,  .L,  Reeves  w.  The  *  Keaton  w  State,  7  Geo.  189. 

Delaware,  &o.,  30  Penn.  460.  <■  Sloo  v.  Roberts,  7  Ind.  128. 

2  Whitcher  v.  Shattuck,  3  Allen,  «  Gardner   o.   Pickett,   19  Wend. 

319.  186. 

»  Castle  V.  Bullard,  23  How.  190. 
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of  some  inaccuracy  of  language  as  to  the  right  of  the  par- 
ties, which  may  have  been  used  by  the  judge  during  the 
progress  of  the  trial.' 

§  25.  Nor  if  the  whole  charge,  taken  together,  does  not 
mislead  the  jury ;  though  some  of  the  instructions  be  slightly 
repugaant  to  each  other,' 

§  26.  It  is  no  ground  of  new  trial,  that  the  charge  given 
by  the  court  below  adopted  the  very  language  of  the  Supreme 
Court.'  The  court  remarks  as  follows:  "The  numerous  quo- 
tations from  judicial  opinions,  predicated  of  a  state  of  facts 
peculiar  to  each  case,  were  not  the  most  satisfactory  and 
skilful  mode  of  answering  the  points,  A  brief  and  compre- 
hensive statement  of  the  result  of  the  authorities  is  always 
better  for  a  jury  than  the  authorities  themselves.  Judicial 
opinions  are  written  to  guide  judges,  not  juries.  The  law  is 
often  like  particles  of  shining  ore  mixed  in  a  mass  of  crude 
rubbish,  from  which  the  intellect  of  the  judge,  operating  like 
a  magnet,  should  extract  it  for  the  service  of  the  jury.  But 
when,  instead  of  doing  this,  he  hands  over  the  mass  itself  to 
the  jury,  how  are  we  to  say  they  did  not  find  the  ore? — "We 
are  bound  to  presume  that  they  performed  the  possible  duty 
which  was  laid  upon  them."* 

-  §  27.  But  if  a  court  of  appeal  send  a  cause  back  for  a  new 
trial,  the  court  below  should  not  give  to  the  jury,  in  the 
authoritative  form  of  an  instruction,  the  comments  of  the 
court  of  appeal  on  the  evidence,  without  suitable  explana- 
tions of  the  province  of  the  jury.* 

§  28.  When  the  instruction  to  the  jury  is  such  that  the 
ground  upon  which  the  verdict  was  rendered  cannot  be  ascer- 
tained, it  must  be  set  aside.°    So  where  two  grounds  were 

'  Carter  v.  Buchanan,  9  Geo.  539.        *  Per  Woodward,  J.,  Hood  v.  Hood, 
2  Carrington  v.  The  Pacific,  &c.,  1     25  Penu.  422. 
Cal.  475.  '  Loehner  v.  Home,  &c.,  19  Mis, 

»  Hood  II,  Hood,  25  Penn.  417,  62S. 

^  Holmes  ».  Doane,  9  Cash.  135, 
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taken  by  a  party,  and  it  does  not  appear  upon  whicli  the 
verdict  was  rendered,  and  there  is  a  misdirection  as  to 
one.'  So  where  the  court  misapprehended  the  object  for 
which  certain  testimony  was  introduced,  and  shaped  the 
charge  accordingly.'  So,  in  an  indictment  for  a  larceny  of 
several  articles,  if  the  court  instruct  the  jury,  that,  if  they  find 
the  accused  guilty  as  to  one  of  the  articles,  they  should  find 
a  general  verdict  of  guilty ;  although  the  punishment  would 
be  the  same  in  both  cases.'  So  where,  in  an  action  upon 
a  joint  note  "payable  and  negotiable"  at  a  certain  bank, 
the  judge  wrongly  instructed  the  jury,  that  the  negotiability 
was  thereby  restricted,  and  also,  correctly,  that,  if  the  note 
was  used  by  one  partner  for  his  private  debt  without  consent 
of  the  other,  the  plaintiffs  could  not  recover;  and  there  was  a 
general  verdict  for  the  defendants.''  So,  in  an  action  on  a 
note,  the  plaintiff  first  proved  one  consideration  for  the  note; 
then,  upon  impeachment  of  this  consideration,  another;  and 
finally  relied  upon  evidence,  introduced  by  the  defendant,  of 
his  (the  plaintiff's)  own  declarations,  which  showed  that  both 
the  former  considerations  were  unfounded.  A  new  trial  was 
granted  for  an  instruction,  as  requested,  that  the  plaintiff 
might  recover  on  either  of  the  grounds  above  stated.* 

§  29.  But  where  there  is  but  one  exception  to  a  refusal  to 
give  a  certain  charge,  if  any  part  of  the  charge  should  not 
have  been  given,  the  refusal  must  be  afl&rmed.* 

§  30.  A  new  trial  will  be  granted  for  taking  a  question  of 
fact  from  the  jury  .'(a)    And  not,  on  the  other  hand,  for  leav- 

'  Gill  V.  Read,  5  R.  I.  343.  «  Magee  v.  Badger,  30  Barb.  246  ; 

2  Formby  v.  Prior,  15  Geo,  258.  Preston  v.  Leighton,  6  Md.  88  ;  Van 

'  The  State  v.  Somerville,  8  Shep.  Kirk  v.  Wilds,  11  Barb.  620. 

20.  '  M'Doilgald  v.  DawSon,  30  Ala. 

<  Warden  v.  Hughes,  3  Wend.  418.  553  ;  Gunter  t-.  Leckey,  30  Ala.  591 ; 

=  Winshell  v.  Latham,  6  Cow.  182.  White  v.  Hass,  32  Ala.  430. 

(a)  Where  a  cause  is  tried  on  an  agreed  statement  of  facts,  which  con- 
tains no  admission  of  a  fact  essential  to  the  defence ;  a  general  charge 
in  favor  of  the  defendant  is  an  invasion  of  the  province  of  the  jury. 
Gunter  v.  Leckey,  30  Ala.  591. 
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ing  sucb  question  to  the  jury;'  however  weak  may  be  the 
evidence.^    More  especially  if  there  is  a  conflict  of  evidence.' 
Or  for  keeping  distinct  the  questions  of  law  and  fact.*     Or,  • 
in  general,  for  stating,  in  the  form  of  instructions,  the  law 
applicable  to  the  case.''(a) 

§  31.  It  is  "the  province  of  the  court  to  see  that  all  proper 
evidence  offered  be  submitted  to  the  consideration  of  the  jury, 
without  saying  what  effect  such  evidence  ought  to  have."" 
"  Whenever  the  judge  delivers  his  opinion  to  the  jury  on  a 
matter  of  fact,  it  shall  be  delivered  as  mere  opinion,  and  not 
as  direction,  and  the  jury  shall  be  left  to  understand  clearly 
that  they  are  to  decide  the  fact,  upon  their  own  view  of  the 
evidence,  and  that  the  judge  interposes  his  opinion  only  to 
aid  them  in  cases  of  difliculty,  or  to  inspire  them  with  con- 
fidence in  cases  of  doubt.'"  And  although  an  expression  of 
opinion,  as  to  an  inference  of  a  fact  from  evidence,  affords  in 
general  no  ground  for  exception,  yet  it  is  otherwise,  if  the 
judge  instruct  the  jury  as  to  such  inference,  in  such  manner 
that  they  might  well  understand  that  the  inference  is  matter 
of  law,  which  they  are  not  at  liberty  to  disregard.'  Or  if  the 
charge  of  the  judge  is  such  as  is  likely  to  be  understood  as 

•  Taylor  v.  Kelley,  31  Ala.  59.  "  Robinson  v.  State,  15  Tex.  311  ; 

'  Traun  v.   Keiffer,  31  Ala.  136  ;  Wilson  v.  Lorame,  15  lb.  492. 

Rogers  v.  Brooks,  3  Morg.  240.  ^  Per  Fleming,  J.,  Fisher  v.  Dun- 

'  Traun  v.  Keiffer, '31   Ala.  136;  can,  1  Hen.  &  M.  563. 

Robinson  v.  Brooks;  32  Ala.  222.  '  N.  Y.,  &o.  v.  Walden,  12  John. 

'  Hibler   v.   M'Cartney,  31    Ala.  613. 

501 ;  Price  v.  Mazange,  lb.  701.  »  State  v.  Lynott,  5  R.  I.  295. 

(a)  In  some  States,  the  statutory  law  has  forbidden  comments  on  the 
evidence.  Morris  v.  Morris,  28  Mis,  114 ;  Chouquette  v.  Barada,  lb. 
491.  In  California,  it  is  held  unconstitutional  to  charge  that  certain 
circumstances  are  to  be  received  with  great  caution,  and  that  the  court 
is  in  doubt  whether  they  be  admissible  at  all.  Seligman  v.  Kalkman,  8 
Oal.  207.  In  Illinois,  instructions  must  be  written.  Eay  v.  Wooters,  19 
111.  82— St.  1856,  829.  In  Indiana,  a  request  (under  2  Eev.  Sts.  p.  110,  s. 
324)  to  have  all  instructions  reduced  to  writing,  must  be  made  season- 
ably. It  is  too  late,  when  the  court  is  proceeding  to  charge  orally, 
Newton  v.  Newton,  12  Ind.  527;  Oortner  v.  Amick,  13  lb.  463. 
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a  direction  in  a  point  of  law,  instead  of  a  mere  expression  of 
opinion  on  the  facts.'  So  a  new  trial  will  be  granted,  for  any 
instruction  as  to  matters  of  fact,  or  the  weight  of  evidence.^ 
Or,  where  there  is  any  evidence,  for  an  instruction  that  there 
is  none.' 

§  32.  It  is  a  common  practice,  for  the  defendant  to  move 
for  a  nonsuit,  upon  the  ground  that  the  plaintiff's  evidence  is 
insufficient  to  sustain  the  action.  Upon  this  subject,  it  is  held 
that  refusing  a  nonsuit  is  no  ground  for  new  trial,  if  the 
proof,  a  want  of  which  would  be  the  ground  of  nonsuit,  is 
afterwards  supplied;  as,  for  example,  proof  of  demand,  in  an 
action  against  the  drawer  of  a  check.  And  this,  although  a 
nonsuit  was  claimed,  and  exception  taken  to  the  refusal.'* 
Nor  where  the  defendant  moved  for  a  nonsuit,  for  want  of 
proof  of  a  fact  which  the  plaintiff  claimed  was  admitted  by 
the  pleadings;  and  the  nonsuit  was  refused,  and  the  fact  after- 
wards proved  by  the  defendant  himself*  Nor  where  the 
defendant  claimed  a  nonsuit,  because  a  fact  was  proved  by  a 
copy  of  an  instrument  instead  of  the  original ;  but,  the  motion 
being  overruled,  proceeded  with  the  case,  and  himself  proved 
the  same  fact  by  parol  evidence,  not  objected  to.  The  court 
say,  "  If  the  defendant  chooses  to  go  into  his  defence,  and 
supplies  the  evidence  which  the  plaintiff  ought  to  have  pro- 
duced, the  reason  for  setting  aside  the  verdict  no  longer 
exists.  It  is  an  assertion  by  the  defendant  that  the  fact  was 
as  stated  by  his  witness.""  Nor  for  a  refusal  to  rule,  that, 
upon  the  plaintiff's  evidence,  the  defendant  is  entitled  to  a 
verdict.' 

§  83.  More  especially,  the  judge  is  not  bound,  upon  motion 
of  the  defendant,  to  decide  upon  the  sufficiency  of  the  plain- 
tiff's evidence  to  maintain  the  action,  unless  the  whole  testi- 

'  still  V.  Glass,  1  Kelly,  475.  *  Lansing  u.  Van  Alstyne,2'Wend. 

2  Battersby  v.  Abbott,  9  Cal.  565.  561. 

'  Yates  «.  Braokenridge,  27  Mis.  '  Jackson  v.  Leggett,  7  Wend.  377. 

531.  '  Bassett  u.  Porter,  4  Cash.  487. 
*  Murray  v.  Judah,  6  Cow.  484. 
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mony  is  closed,  and  the  defendant  intends  to  oEfer  no  evi- 
dence.' Nor  shall  a  new  trial  be  granted,  where  there  is  a 
motion  for  a  nonsuit,  but  the  judge  overrules  it,  rightly 
declares  the  evidence  sufficient  to  maintain  the  action,  and 
instructs  the  jury  to  find  for  the  plaintiff.^  And  the  general 
rule  is  sometimes  laid  down,  that  it  is  not  a  ground  of  new 
trial  that  a  nonsuit  was  refused,  when  not  consented  to  by 
the  plaintiff;  as  the  better  practice  is  to  send  the  evidence  to 
the  jury  with  the  proper  instructions.' 

%  34.  But  on  the  other  hand  it  is  held  ground  of  new  trial, 
that  a  fact  was  submitted  to  the  jury  without  evidence.*  Thus 
a  new  trial  was  granted  for  a  refusal  to  nonsuit,  upon  a  doubt 
as  to  the  power  of  the  court,  where  there  was  no  dispute 
about  the  facts,  or  any  weighing  of  testimony ;  but  a  pure 
question  of  law,  whether  under  a  given  state  of  facts  the 
'  plaintiff  was  in  law  entitled  to  recover.*  So  where,  in  answer 
to  the  defence  of  insolvency,  the  plaintiff  relied  upon  a  subse- 
quent promise  to  pay;  but  the  evidence  did  not  show  a  clear, 
explicit,  and  absolute  promise ;  and  the  case  was  still  left  to 
the  jury,  who  found  for  the  plaintifil  The  court  should  have 
ordered  a  nonsuit."  So  a  nonsuit  is  proper,  where  a  verdict 
for  the  plaintiff  would  be  against  evidence.  As  where,  in  an 
action  upon  a  policy  of  insurance,  a  nonsuit  was  ordered,  upon 
the  ground  of  fraudulent  concealment.'  So  a  new  trial  was 
granted,  where  letters  were  left  to  the  jury  as  evidence  of  a 
positive  agreement  between  the  parties,  when  the  plaintiff' 
should  have  been  nonsuited.'  So  where,  upon  an  indict- 
ment for  the  sale  of  intoxicating  liquor,  after  proof  that  the 
defendant  declined  to  take  any  pay  for  the  liquor  delivered, 
the  case  was  left  by  the  court  to  the  jury.' 

'  Barrett  v.  Maiden,  &c.,  3  Allen,  Foot  v.  Sabin,  19  John.  154;  Bur- 

101.  nett  V.  Fulton,  1  Jones,  543. 

2  Dean  v.  Hewitt,  5  Wend.  257.  ^  Brook  v.  Wood,  13  Price,  667. 

a  Carr  v.   Gale,  3  W.  &  M.   38  ;        '  Hoyt  «.  Gilmau,  8  Mass.  336. 
Aiken  v.  Bemis,  3  W.  &  M.  348.  »  Cheveley  v.  Fuller,  13  Com.  B. 

«  Jones  V.  Wood,  16  Penn.  25.  (4  J.  Seott)  122. 

6  Pratt  V.    Hull,   13  John.   334 ;        »  Com.  v.  Packard,  5  Gray,  101. 
Stuart  V.   Simpson,  1  Wend.  376 ; 
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§  35.  If  an  erroneous  ruling  of  the  court  against  the  plain- 
tiff, for  whom  a  verdict  is  given,  may  have  prevented  the 
defendant  from  making  a  full  defence,  a  new  trial  will  be 
granted.'  So  where,  after  the  close  of  the  plaintiff's  evidence, 
the  defendant  asked,  and  the  court  gave,  an  instruction  to 
the  jury,  which  dispensed  with  evidence  on  his  part;  and, 
after  the  plaintiff  closed  his  argument,  the  court  gave  a  dif- 
ferent instruction:  it  was  held,  that  the  defendant  should 
have  been  permitted  to  introduce  his  evidence ;  and,  where 
he  did  not,  that  it  was  error  not  to  grant  a  new  trial.' 

§  36.  It  has  already  been  stated,  generally,  that  the  court, 
on  the  one  hand,  may  properly  instruct  the  jury  upon  points 
of  law,  and,  on  the  other,  may  properly  refuse  to  interfere 
with  questions  of  fact.  It  remains  to  explain  more  particu- 
larly these  general  rules,  with  their  respective  applicE^tions 
and  modifications.  The  distinctions  are  often  very  nice,  and 
it  is  difficult  to  reconcile  all  the  cases. 

§  87.  A  new  trial  will  be  granted  for  a  wrong  ruling  as  to 
the  insufficiency  of  the  testimony  to  maintain  the  action.' 
Hence  where,  in  an  action  against  a  railroad  for  negligence, 
the  plaintiff  called  but  one  witness,  and  he  effectually  dis- 
proved the  charge;  the  judge  having  refused  to  instruct  the 
jury  that  the  plaintiff  had  failed  to  maintain  the  charge,  a 
new  trial  was  granted.'*  And,  on  the  other  hand,  where 
there  is  any  evidence,  however  weak,  tending  to  establish 
a  material  question  in  the  case,  or  any  issue  joined,  the  court 
may  properly  refuse  to  charge  the  jury  that  it  is  insuffi- 
cient;' and  it  is  error  to  instruct  the  jury  that  there  is  no 
evidence;*  though  a  remark  of  the  court,  that  the  testimony 
is  insufficient,  where  it  is  left  to  the  jury,  is  held  not  to  be 
ground  for  a  new  trial.'     So  when  there  is  any  conflict  in 

'  Clarke  v.  Diggs,  6  Ired.  159.  ^  Traun  v.  KeifiFer,  31  Ala.  136. 

2  Moreland  v.  MoDermott,  10  Mis.  '  Yates  v.  Braokenridge,  27  Mis. 
605.  531 ;    Flemming  v.  Marine,  &c.,  4 

3  Aylwin  v.  Ulmer,  12  Mass.  22 ;  Whart.  59. 

Bond  V.  Mallow,  17  Tex.  636.  '  Sohoneman  v.  Fegley,  14  Penn. 

<  Underhill  v.  New  York,  &o.,  21     376. 
Barb.  489. 
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the  evidence  on  a  material  point,  the  court  may  properly 
refuse  a  general  charge  in  favor  of  either  party .^  And  a 
charge  that  the  plaintiff  should  recover,  when  an  inference 
of  fact  must  be  drawn,  is  erroneous.^  So  where  a  plaintiff 
offers  evidence  to  prove  his  allegations,  it  is  error  for  the 
court  to  instruct  the  jury  that  no  evidence  was  offered  which 
would  warrant  the  jury  in  finding  a  verdict  for  the  plaintiff.' 
The  court  is  authorized  to  instruct  the  jury,  that  if  they  be- 
lieve all  the  evidence  they  must  find  for  the  defendant,  only 
in  cases  where  a  demurrer  to  the  evidence  might  have  been 
sustained;  such  a  charge,  therefore,  should  never  be  given, 
where  there  is  any  evidence  which  reasonably  tends  to  esta- 
blish the  plaintiff''s  case.' 

§  38.  But,  on  the  other  hand,  a  new  trial  was  granted, 
where  slight  evidence  of  handwriting  was  offered,  and  the 
jury  instructed  that  the  plaintiff  was  entitled  to  a  verdict.* 
So,  where  there  is  no  conflict  in  the  testimony,  and  no  room 
to  doubt  or  hesitate  as  to  a  matter  of  fact  in  issue,  the  judge 
in  his  charge  ought  not  to  assume  that  it  is  or  may  be  doubt- 
ful. The  rule,  which  forbids  a  judge  to  charge  on  the  weight 
of  evidence,  does  not  require  or  authorize  him  to  assume  as 
doubtful  that  which  is  clear  and  indisputable.  It  is  only 
where  there  may  be  doubt,  that  the  rule  applies,  that  the 
court  shall  not  charge  on  the  weight  of  evidence.' 

§  39.  A  new  trial  will  be  granted,  in  a  case  of  conflicting  evi- 
dence, for  the  instruction,  that,if  the  jury  believe  the  evidence, 
they  must  find  in  a  particular  way.''  Thus  where  there  is  the 
least  conflict  of  evidence,  a  general  charge  for  the  plaintiff,  if  the 
jury  believe  the  evidence,  is  erroneous.'    So  where  the  judge 

'  Robinson  v.  Brooks,  32  Ala.  222 ;  '  Utica,  &c.  v.  Badger,  3  Wend. 

Soroggins  v.  Wilson,  13  Mis.  80.  102. 

2  White  V.  Hass,  32  Ala.  430.  «  Wintz  v.  Morrison,  17  Tex.  372. 

'  Houghtaling  v.  Ball,  19  Mis.  84.  '  Williams  «.  Hartshorn,  30  Ala. 

•  Freeman   (•.   Sourlook,  27  Ala.  211. 

407.  '  Peebles  v.   Tomlinson,  33  Ala. 

336. 
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instructed  the  jury,  tbat  the  evidence  offered  by  the  plaintifif 
was  conclusive  evidence  of  the  larratry  which  was  alleged 
in  the  case ;  that  the  evidence  of  the  defendants  was  not  suffi- 
cient to  maintain  the  issue  on  their  part,  or  to  bar  the  action ; 
and  that,  if  the  jury  agreed  with  him,  they  ought  to  find  for 
the  plaintiffs.'  So  where,  in  an  action  for  dilapidations,  the 
judge  told  the  jury,  that  it  was  not  like  an  action  for  goods  sold 
and  delivered,  and  that  the  plaintiff  might  rest  upon  general 
evidence  in  support  of  his  particulars  of  demand,  without 
proving  every  item,  especially  as  the  jury  had  viewed  the 
premises,  with  the  particulars  in  their  hands,  and  would 
therefore  be  able  to  judge  whether,  and  to  what  extent,  the 
plaintiff  had  made  out  his  case.^  So  where  a  judge  declared 
the  evidence  sufficient  to  entitle  the  plaintiff  to  recover,  and 
so  left  the  cause  to  the  jury,  it  will  be  deemed  a  positive 
direction  to  find  for  the  plaintiff;  and  where  there  are  cir- 
cumstances that  ought  to  have  been  submitted  to  the  jury,  a 
new  trial  will  be  granted.'  So  though  one  witness,  an  ex- 
pert, testify,  that  at  the  time  of  the  sale  the  slave  sold  was 
valueless,  which  is  the  only  direct  evidence;  yet  the  jury 
are  not  to  be  instructed  to  find  the  full  value  for  the  vendee 
on  that  evidence,  unless  they  are  also  satisfied  on  all  the 
proof.*  So  a  trader,  in  consideration  of  advances  in  cash  and 
goods,  assigned  all  his  stock  to  the  defendants,  to  secure  such 
advances,  and  also  a  debt  previously  due  to  them.  The 
goods  so  assigned  comprised  all  his  property,  except  some 
household  furniture  and  book-debts.  In  an  action  by  the 
assignees  of  the  trader  to  recover  the  value  of  the  goods 
seized  under  this  bill  of  sale,  the  judge  left  it  to  the  jury, 
with  very  strong  observations,  to  say  whether  they  would 
infer  an  intent  to  defeat  and  delay  creditors.  The  jury 
having  found  for  the  plaintiffs,  the  court,  thinking  they 
might  have  been  misled  by  the  observations  of  the  judge, 

'  New  York,  &c.   v.   Walden,  12  '  Fitzgerald     v.    Alexander,     19 

John.  513.  Wend.  402. 

2  Smith  V.  Douglas,  32  Eng.  Law  *  lloUoway  v.  Gotten,  33  Ala.  529. 
and  Eq.  319. 
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granted  a  new  trial,  the  costs  to  abide  the  event.'  So  the 
defendants,  in  an  action  on  a  note,  claimed  to  have  paid  the 
whole  of  it  before  suit,  except  a  trifling  sum,  but  this  claim 
was  disputed  by  the  plaintiff,  who,  after  the  testimony  was 
closed,  offered,  if  the  jury  should  be  against  him  on  this  point, 
to  allow  a  verdict  to  be  rendered  against  him,  and  requested 
the  court  so  to  instruct  the  jury.  Held,  the  court  were  not 
bound  to  accept  this  offer,  or  so  to  charge  the  jury.^  So  on 
the  trial  of  an  action  in  which  a  division  line  was  in  dispute, 
the  plaintiff  proved  acts  and  admissions  of  the  defendant  and 
those  under  whom  he  held,  which  recognized  the  plaintiff's 
line,  and  the  defendant  gave  in  evidence  sundry  deeds  and 
surveys  to  prove  his  line.  The  defendant  requested  a  charge, 
that,  if  the  jury  were  satisfied  from  the  deeds  and  surveys 
taken  by  the  parties,  that  the  line  was  located  as  the  de- 
fendant claimed,  then  they  were  to  disregard  the  acts  and 
admissions  proved  by  the  plaintiff".  Held,  he  was  not  en- 
titled to  such  charge,  it  being  the  duty  of  the  court  to  submit 
the  question  to  the  jury  upon  the  whole  evidence  taken 
together.* 

§  40.  But  it  is  held  there  can  be  nothing  clearer  or  better 
settled,  than  that  it  is  proper  for  the  court  to  charge  the  jury 
directly  upon  the  legal  effect  of  the  admitted  or  uncontro- 
verted  facts  of  the  case.*  So  where,  after  conceding  all  points 
on  which  there  is  a  conflict  of  evidence  and  all  adverse  infer- 
ences, the  undisputed  facts  establish  a  clear  legal  conclusion, 
the  party  has  a  right  to  a  charge  to  that  effect  in  his  favor.* 
And  where  the  only  witness  in  the  case  swore,  that  the  de- 
fendant had  admitted  the  correctness  of  the  account  stated 
sued  on,  and  had  promised  to  pay  it;  it  was  held  no  fatal  error, 
that  the  court  instructed  the  jury  to  find  for  the  plaintiff,  if 
they  believed  the  witness."  While,  on  the  other  hand,  an 
instruction  to  find  for  the  plaintiff,  if  the  jury  believe  the 

■  Pennell  v.  Dawson,  36  Eng.  Law  '  Hedgepeth  v.  Robertson,  18  Tex. 

and  Eq.  431.  858. 

2  Austin  V.  Bingham,  31  Vt.  577.  ^  Rhodes  v.  Otis,  33  Ala.  578. 

'  ScoTill  V.  Baldwin,  27  Conn.  316.  «  Terry  v.  Sickles,  13  Cal.  427. 
15 
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evidence,  is  bad,  where  there  is  anything  in  the  evidence,  or 
lawfully  to  be  inferred  from  it,  to  hinder  the  plaintiff's  re- 
covery.^ Thus  an  instruction,  in  an  action  to  recover  for 
work  and  labor,  which  excludes  from  consideration  all  proof 
of  a  special  contract  set  up  in  defence.'' 

§  41.  Although  the  court  has  not  the  power  to  instruct  the 
jury  upon  ^hQ  weight  of  evidence,  yet  it  has  the  power  to  judge 
of  the  tendency  of  evidence.  (See  §  56.)  When  the  evidence 
does  not  tend  in  any  just  legal  view  to  make  out  the  plain- 
tiff's case,  it  is  the  duty  and  province  of  the  court  so  to  in- 
struct the  jury.^  Thus  it  is  not  error  to  instruct  the  jury, 
that  "all  the  circumstances  for  and  against  the  prisoner,  which 
were  proved  beyond  a  reasonable  doubt,  must  be  taken  all- 
together,  and  not  separately."^  Nor  to  pronounce  on  the  effect 
of  evidence,  where  it  is  such  that  it  would  be  the  duty  of  the 
judge  to  set  aside  the  verdict,  if  rendered  against  it.* 

§  42.  But  the  court  should  not  instruct  the  jury  to  draw 
inferences  which  are  not  legal  inferences."  (See  §  57.)  And 
where  a  presumption  is  one  of  fact  merely,  the  court  is  not 
warranted  in  declaring  it  to  the  jury  as  a  presumption  of  law.' 

§  43.  A  judge  is  bound  to  instruct  the  jury  on  the  law 
itself,  and  not  on  its  history,  object,  or  purpose.  Thus  he 
may  refuse  to  charge,  that  the  only  object  of  the  register  of  a 
vessel  is  to  entitle  it  to  the  benefits  of  an  American  bottom.' 
Nor  is  it  the  duty  of  the  court  to  give  in  charge  to  the  jary, 
at  the  request  of  counsel,  any  law,  or  sections  of  a  law.^ 

§  44.  The  preliminary  remarks  of  a  judge,  not  necessary  to 

'  Wiggins  V.  Holley,  11  Ind.  2.  «  Moies  v.  Eddy,  28  Mis.  382. 

'  Lee  V.  Quirk,  20  111.  392.  '  Ham   t.  Barret,   28   Mis.   388 ; 

'  Garnett  v.   Klrkman,  33  Miss.  King  v.  Pope,  28  Ala.  601 ;  Crum  v. 

389.     See  MoFarland  o.  Wofford,  16  Williams,  29  Ala.  446. 

Tex.  602.  s  Lincoln  v.  Wright,  23  Penn.  76. 

«  The  State  v.  Rash,  12  Ired.  382.  »  Ryan  v.  Jackson,  11  Tex.  391. 

^  Graff  t).  Pittsburg,  &c.,  31  Penn. 
489. 
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the  merits  of  the  case,  in  his  charge  to  the  jury,  when  the  law 
is  correctly  stated,  afford  no  ground  for  a  new  trial."  Nor  is 
it  ground  of  new  trial,  that,  conformably  to  practice,  certain 
questions  are  submitted  to  the  jury  without  objection.^  Or 
that  the  judge  instructs  the  jury  to  decide  particular  ques- 
tions of  fact  stated  to  them  in  writing.' 

§  45.  Comment  by  the  judge  upon  the  facts  is  not  neces- 
sarily erroneous,  where  the  issue  is  left  to  the  jury.*  "The 
judge  who  presides  shall  always  direct  the  jury  in  matters  of 
law,  before  they  retire  or  withdraw,  and  also  assist  them  as 
to  matters  of  fact."'  Comments  "  are  understood  to  be  ad. 
dressed  to  the  jury  merely  for  their  consideration,  as  the  ulti- 
mate judges  of  matter  of  fact ;  and  are  entitled  to  no  more 
weight  or  importance  than  the  jury,  on  the  exercise  of  their" 
own  judgment,  choose  to  give  them.'"  "The  jury  listen  to 
the  remarks  of  the  court  upon  the  testimony,  with  the  defer- 
ence due  to  learning  and  experience,  but  with  a  perfect  under- 
standing that  they  must  decide  upon  matters  of  fact  according 
to  their  own  convictions."'  On  questions  of  fact,  the  judge 
has  the  right  to  advise  the  jury,  and  aid  them  with  his  views 
in  coming  to  a  conclusion,  but  the  ultimate  decision  must  be 
left  to  their  judgment.' 

§  46.  Tt  is  to  some  extent  matter  of  discretion  with  the 
judge  how  far  he  will  state  the  facts,  in  summing  up  a  case." 
It  is  said  by  an  English  judge:  "I  am  at  a  loss  to  know  by 
what  rule  the  precise  quantum  of  force,  which  should  be 
attached  by  a  judge  to  a  particular  piece  of  evidence,  on  a 
trial,  is  to  be  measured."'"  So  Chief  Justice  Parker  remarked, 

'  Mayor,  &c.  «.  Groetchius,  7  Geo.  Russell,  13  Barb.  521.     See  also  the 

139.  remarks  of  Mr.  Justice  Manle  in  Doe 

2  Allen  V.  Aldrioh,  9  Fost.  63.  v.  Strickland,  8  Man.  G.  &  Sc.  742 ; 

'  Partridge  v.  Gilbert,  3  Duer,  184.  and  of  Fowler,  J.,  in  Nutting  v.  Her- 

*  Althof  V.  Wolf,  2  Hilt.  344 ;  Flan-  bert,  37  N.  H.  356. 

ders  V.  Colby,  8  Fost.  34.  »  State  v.  Smith,  12  Eich.  430. 

»  Hale's  Hist.  C.  L.  256.  '  Frost  v.  Martin,   9   Fost.   306 ; 

^  Per  Story,  J.,  Carver  v.  Jackson,  Atty.-Gen.w.  Good,  McCl.  &  You.  286. 

4  Pet.  1.  '»  Per  Hallook,  B.,  Atty.-Gen.  .,. 

''  Per  Willard,  P.  J.,  Lansing   v.  Good,  1  McCl.  &  You.  286. 
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in  vindicating  the  right  of  the  judge  to  express  an  opinion 
upon  the  facts:  "The  next  step  will  be,  to  move  for  a  new 
trial  on  account  of  the  expression  of  the  countenance  of  the 
judge.'" 

§  47.  Hence,  in  general,  comments  on  the  evidence  furnish 
no  ground  of  new  trial,  unless  injury  is  shown  to  have  been 
thereby  caused.^  Or  pertinent  remarks,  not  calculated  to 
injure.^  Or  suggestions  as  to  facts.*  The  judge  may  call 
the  jury's  attention  to  the  evidence,  stating  his  recollection 
of  what  has  or  has  not  been  testified  to,  and  submitting  the 
whole  matter  to  their  consideration  and  judgment.'  The 
comment  of  a  judge  upon  evidence,  not  involving  any 
opinion  or  direction  in  matter  of  law,  is  not  a  proper  ground 
■  of  exception."  So  it  is  competent  for  the  judge  to  state  that 
certain  evidence  was  admissible  which  was  objected  to,  and 
in  the  absence  of  any  evidence,  that  the  jury  misunderstood 
him  to  say  that  it  controlled  the  case,  it  will  not  be  error.' 
And  a  charge,  reciting  the  facts  as  claimed  to  have  been 
proved,  and  giving  the  law  upon  them  if  found  by  the  jury 
to  be  true,  is  not  an  instruction  upon  the  facts.  Thus  a 
charge  upon  the  legal  effect  of  facts,  strongly  urging  the 
support  of  the  law  against  mob  violence.^ 

§  48.  So  where  the  jury  are  left  free  to  come  to  their  own 
conclusion  upon  a  question  of  fact,  the  mere  leaning  of  the 
judge  in  his  charge  upon  that  question,  however  strong,  is 
not  a  ground  for  a  new  trial ;  at  any  rate,  in  a  civil  case.' 
More  especially  if  the  question  is  on  the  whole  fairly  left  to 
the  jury.'"    As,  for  example,  a  suggestion  as  to  the  injustice 

1  Com.  t).  Child,  10  Pick.  252.    See  Whitou  v.  Old  Colony  Ins.  Co.,  2 

2  Jones,  41&.  Met.  1 ;  Curl  v.  Lowell,  19  Pick.  25  ; 

*  Bulkeley  v.  Keteltas,  4  Sandf.  PMUips  v.  Kingfield,  1  App.  375. 

450.  '  Carroll  v.  Roberts,  23  Geo.  492. 

3  Nutting  V.  Herbert,  37  N.  H.  346.  ^  Pritchett  v.  Overman,   3  Iowa, 

■*  Patterson  v.  Colebrook,  9  Fost.  531. 

94.  ^  Stoddard  „.  Mcllwain,  7  Rich. 

"  Eddy  V.  Gray, 4  Allen,  435  ;  Mar-  525. 

shall  V.  Morris,  IB  Geo.  368.  '"  Foster  v.  Steele,  5  Scott,  28  ;  Bel- 

'  Davis   V.  Jenney,  1  Met.  221 ;  cher  v.  Brithe,  4  M.  k  So.  295. 
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of  the  plaintiff's  claim,  not  objected  to  at  the  time.^  So 
where  a  simple  enu'meration  of  circumstances  leads  to  an 
irresistible  conclusion  of  fact,  the  court  cannot  be  considered 
as  expressing  an  opinion  on  such  fact,  contrary  to  law,  in 
merely  making  such  enumeration,  there  being  no  peculiar 
significance  of  voice  or  manner  in  making  it.' 

§  49.  So  the  remark  of  a  judge,  in  his  instructions,  that  he 
had  perceived  no  evidence  in  support  of  a  position  taken  by 
one  of  the  parties,  but  still  referring  it  to  the  jury  to  settle 
the  case  upon  the  evidence,  is  no  ground  for  exceptions.' 
So  it  is  no  ground  for  exception  that  a  jury,  impanelled  to 
try  a  prisoner  indicted  for  murder,  heard  the  judge  charge 
the  grand  jury,  that  "almost  all  the  homicides  committed  in 
the  county  could  be  traced  to  carrying  concealed  weapons, 
and  that  it  was  high  time  that  a  stop  should  be  put  to 
such  offences,"  and  complimented  them  on  their  vigilance."* 
Nor  a  positive  expression  of  opinion  that  the  evidence  is 
sufficient  to  establish  the  issue  for  the  plaintiff;  if  such 
opinion  was  well  founded.'  More  especially  if  accompanied 
with  a  correct  statement  of  the  law  applicable  to  the  case.° 
As  in  case  of  the  expression  of  an  opinion  that  -no  usury 
had  been  committed,  but  leaving  it  to  the  jury  to  draw  their 
own  conclusions  from  the  evidence.'  Nor,  in  an  action  for 
libel,  the  incorrect  statement  of  the  judge  that  there  was  no 
evidence  of  express  malice;  if  such  evidence  was  insufficient 
to  justify  a  verdict  for  the  plaintiff.'  Nor  the  stating  a  fact 
not  stated  by  counsel.'  Nor  the  statement,  that,  in  the 
opinion  of  the  judge,  there  is  not  sufficient  evidence  to  estab- 
lish a  certain  fact,  but  the  jury  are  to  consider  the  evidence, 
and  decide  as  they  shall  find  the  truth  to  be.'" 

'  Gardner  v.  Picket,  19  Wend.  186;  "  Hunt  v.  Bennett,  4  E.  D.  Smith, 

Grove  v.  Donaldson,  15  Penn.  128.  647. 

2  State  V.  Noblett,  2  Jones,  418.  '  Solarte  v.  Melville,  1  Man.  &  R. 

^  Cunningham  o.  Batohelder,  32  198. 

Maine,  316.  *  Remington  v.  Congdon,  2  Pick. 

*  Thomas  v.  State,  27  Geo.  287.  310. 

^  Dean  v.  Hewit,  5  Wend.  257  ;  ^  Sawyer  v.  Merrill,  6  Pick.  478. 

Oyster  v.  Longnecker,  16  Penn.  269.  '»  Gardner  v.  Picket,  19  Wend.  186. 
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§  50.  So  it  has  been  held,  that  even  a  mistake  of  a  fact,  by 
the  judge,  in  his  charge,  is  not  ground  of  new  trial.*  So, 
in  an  issue  of  devisavit  vel  non,  the  court  will  not  remand 
a  cause  for  a  rehearing,  notwithstanding  the  irregularities 
committed  at  the  trial  by  the  judge,  in  announcing,  at  the 
close  of  the  testimony,  that  his  mind  was  fixed  and  unalter- 
ably made  up  upon  the  merits  of  the  case,  and  in  arresting 
the  argument  of  the  prevailing  party,  before  its  conclusion, 
with  the  remark  that  it  was  unnecessary;  where  the  appellate 
court  are  satisfied,  from  the  testimony,  that  justice  has  been 
done;  especially  if  the  provisions  of  the  will  in  question  fur- 
nish intrinsic  evidence  of  its  reasonableness,  and  the  court  and 
jury,  on  the  trial  below,  concurred  in  opinion,  both  as  to  the 
capacity  of  the  testator  and  the  fairness  of  the  will.^  So 
where  a  judge,  in  opening  his  charge,  said,  "that  he  wished 
counsel  to  take  notice  of  his'  charge,  for  he  supposed  the  case 
would  be  taken  up,  and,  if  he  erred,  he  could  be  corrected, 
and,  if  the  jury  found  contrary  to  evidence,  they  could  be 
corrected ;"  it  was  held,  that  the  latter  part  of  the  remark 
was  no  ground  for  error,  although  inexpedient  and  improper.^ 
So,  under  a  statute  which  forbids  the  judge  to  give  an 
opinion  whether  a  fact  is  fully  proved,  but  also  requires  him 
to  state  the  facts  given  in  evidence;  the  judge  may  tell  the 
jury  that  a  particular  fact  is  proved,  if  they  believe  the  wit- 
ness who  testifies  to  it." 

§  51.  The  judge  may  properly,  in  his  charge,  make  use  of 
an  illustration.'  As,  by  a  hypothetical  case.°  Or  by  facts 
not  connected  with  the  case.'  Or  express  a  mere  speculative 
opinion,  by  way  of  illustrating  any  position,  or  in  answer  to 
the  arguments  of  counsel.'  Or  refei;  the  jury  to  their  own 
knowledge  of  facts  proved,  by  way  of  illustration.'     Or 

'  Union  Bank  v.  SoUee,  2  Strobli.  ^  Melledge  v.  Boston,  &c.,  5  Cush. 

390.  158  ;  Willis  v.  Willis,  18  Geo.  13. 

2  Beall  V.  Mann,  6  Geo.  456.  '  Masters  v.  Warren,  27  Conn.  293. 

'  Colquitt  V.  Thomas,  8  Geo.  258.  '  Per  Nott,  .T. ,  Barksdale  v.  Brown, 

'  Sneed  v.  Creath,  1  Hawks,  309.  1  N.  &  MoC.  517. 

=  Fitz  V.  Boston,  4  Cush.  365.  »  The  King  v.  Sutton,  4  M.  &  S. 

532. 
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instruct  them  to  -weigTi  evidence  by  the  light  of  their  gene- 
ral knowledge  and  experience  as  applied  to  the  events  and 
transactions  of  life.  Though  it  is  erroneous  to  instruct  the 
jury  to  apply  special  knowledge  or  circumstances  connected 
with  the  case,  in  forming  their  verdict,  unless  they  have  been 
sworn  as  witnesses.'  Or  mention  a  principle  of  law  not 
applicable  to  the  evidence,  but  connected  with  the  subjects 
involved  therein.'  Or  state  the  rule  of  damages  in  cases 
somewhat  similar,  as  not  applicable.' 

§  52.  We  have  already  (§  9)  considered  the  question, 
whether  an  instruction  to  the  jury  must  have  been  material, 
in  order  to  be  ground  for  a  new  trial.  (See  Chap.  III.,  §§  2,  9.) 
In  the  present  connection  it  may  be  further  remarked,  that  the 
materiality  of  the  incidental  or  collateral  remarks  objected  to 
is  always  an  important  point  of  inquiry.  "The  court  are  al- 
ways bound,  in  the  exercise  of  a  sound  discretion,  to  deter- 
mine how  far  the  observation  of  the  judge  was  material,  and 
affected  the  merits.  Otherwise,  there  would  be  no  end  to  new 
trials,  and  the  remedy  would  be  worse  than  the  disease."*  Thus 
it  was  held  no  ground  of  new  trial,  that,  in  an  action  for  libel, 
the  judge  wrongly  charged,  that  from  a  note  of  the  author 
prefixed,  stating  the  refusal  of  another  publisher  to  print  the 
libel,  the  jury  might  presume  that  the  defendant,  the  pub- 
lisher, had  been  backed  by  the  author  or  some  one  else.' 

§  53.  While,  in  general,  mere  remarks  upon  the  facts  of 
the  case  furnish  no  reason  for  a  new  trial ;  on  the  other 
hand,  a  refusal  to  comment  upon  the  evidence  is  no  ground 
of  exception.  As,  for  example,  where  an  instruction  was 
asked  for,  which  might  have  been  understood  by  the  jury 
to  intimate  the  opinion  of  the  judge  upon  the  facts."  Or, 
upon  a  trial  for  murder,  that  the  court  refused  to  instruct 

'  Ottawa,  &o.  I'.  Graham,  28  111.  73.  John.447;  Fleming u. Gilbert, 3  John. 

2  Axtell  V.  Caldwell,  24  Penn.  88.  528. 

'  Haokett  v.  B.  &c.  Railroad,  35  ^  Dole  v.  Lyon,  10  John.  447. 

N.  H.  390.  *  Riviere  v.  MoCormick,  14  La.  An. 

*  Per  Kent,  C.  J.,  Dole  v.  Lyon,  10  139. 
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the  jury,  that  on  the  evidence  the  husband  of  the  person 
killed  had  an  equally  strong  motive  with  the  defendant  to 
commit  the  crime.'  So  the  court  may  refuse  to  charge,  that 
certain  facts  are  strong  evidence.^  So  it  is  no  ground  for  a 
new  trial,  that  the  court  omitted  to  recapitulate  the  evidence 
in  their  charge.^ 

§  54.  Such  seems  to  be  the  prevailing  course  of  the  de- 
cisions. There  are,  however,  many  cases  in  the  books,  where 
it  has  been  held  that  an  intimation,  by  a  judge  to  the  jury, 
of  his  opinion  on  matters  of  fact,  is  ground  for  a  new  trial." 
Or  (in  the  discretion  of  the  court,  though  not  strictly  ground 
of  exception)  the  expression  of  an  opinion  upon  a  point  of 
fact,  to  which  counsel  yields  without  argument.*  More  espe- 
cially if  such  opinion  is  contrary  to  the  evidence.^  Or  if  a 
judge  decides  facts  and  inferences  which  ought  to  be  left  to 
the  jury.'  Thus,  in  a  late  case,  being  an  action  brought 
by  assignees  in  bankruptcy,  to  recover  the  value  of  goods 
alleged  to  have  been  fraudulently  sold  by  the  bankrupt;  a 
verdict  for  the  plaintiff  was  set  aside  for  misdirection.  Cress- 
well,  J.,  says:  "I  am  of  opinion  that  the  summing  up  of  the 
Lord  Chief- Justice,  taken  literally,  was  quite  correct.  But, 
at  the  same  time,  we  are  all  of  opinion  that  there  are  one  or 
two  passages  in  it  which  may  very  well  have  been  misunder- 
stood, and  that  the  jury  may  have  supposed  it  was  intended 
as  a  direction  in  point  of  law,  and  not  a  mere  expression  of 
his  Lordship's  opinion  in  point  of  fact."^  So,  in  debt  on 
bond  for  |2,000,  money  loaned,  the  plea  was  non  est  factum, 
and  issue  was  joined.  The  plaintiff  produced  ten  witnesses, 
well  acquainted  with  the  defendant's  handwriting,  who  testi- 

'  Com.  V.  Domer,  4  Allen,  297.  lb.  168 ;  Nash  v.  Morton,  3  Jones,  3 ; 

2  Blokley  v.  Biddle,  33  Penn.  276.  Stanley  v.  Nelson,  28  Ala.  514. 

'  Rollins  V.  Varney,  2  Post.  99.  «  Per  Wilde,  J.,  Curl  v.  Lowell,  19 

"  Reel  V.  Reel,  2  Hawks,  63 ;  Foust  Pick.  28  ;  Davis  v.  Jenney,  1  Met. 

V.  Yielding,  28  Ala.  658  ;  Lawler  v.  221. 

Norris,  lb.  675  ;  Upson  v.  Raiford,  29  "  Davidson  v.  Stanley,  3  Soott,  49. 

lb.  188 ;  Allman  v.  Garm,  29  Ala.  '  White  v.  White,  4  Dev.  257. 

240;  State  v.  Baker,  8  Md.  44;  Early  *  Pennell  o.  Dawson,  18  Com.  B. 

V.  Garland,  13  Gratt.  1 ;  State  v.  Al-  355,  368. 
len,  3  Jones,  257;  Wells  t;.  Clements, 
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fied  that  they  believed  that  his  signature  was  genuine.  The 
defendant  introduced  testimony,  to  show  that  the  plaintiff 
had  not  the  ability  to  lend  the  money.  To  rebut  this  testi- 
mony, the  plaintiS  introduced  a  witness,  who  testified  that 
the  plaintiff  had  a  large  amount  of  cash  notes,  &c.,  and  had 
the  control  of  a  large  estate  as  executor.  The  defendant 
offered  in  evidence  the  settled  accounts  of  the  plaintiff  as 
executor,  to  show  that  he  could  not  have  from  that  and  the 
other  source  enough  to  enable  him  to  make  the  loan;  but  the 
court  rejected  the  evidence,  observing  that  all  the  evidence 
introduced  by  the  defendant  was  too  vague,  remote,  and 
indefinite  to  sustain  his  plea  against  the  evidence  introduced 
by  the  plaintiff.  Held,  that  the  settled  accounts  of  the 
plaintiff  were  competent  testimony;  that  the  remarlis  of  tie 
judge  were  the  expression  of  an  opinion  on  the  weight  of 
evidence  calculated  to  mislead  the  jury;  and  that  the  verdict 
should  be  set  aside,  and  a  new  trial  granted.'  So,  it  is  said, 
"In  summing  up  a  cause  to  the  jury,  even  in  a  capital  case, 
the  judge  has  no  right  to  point  out  to  the  jurors  the  strong 
points  in  the  prisoner's  defence  only,  and  the  weak  points  in 
the  case  made  by  the  people."^  And  it  has  been  sometimes 
held,  that  the  expression  of  an  abstract  opinion  would  be 
ground  of  exception,  if  it  might  possibly  have  an  effect  upon 
the  verdict.^ 

§  55.  The  court  may  properly  refuse  to  call  the  attention 
of  the  jury  to  a  particular  piece  of  evidence,  by  giving 
instruction  as  to  its  weight  or  proper  purposes.''  It  is  held 
that  the  court,  in  summing  up,  should  present  the  whole 
testimony,  and,  unless  that  is  done,  thfe  duty  had  better  be 
omitted  altogether.'  And  that  a  charge  calculated  to  mis- 
lead the  jury,  in  their  investigation  of  the  various  matters 
in  issue,  is  erroneous,  although  by  an  application  to  a  par- 
ticular branch  of  the  case  it  would  be  correct."    More  espe- 

>  McDowell  V.  Crawford,  11  Gratt.  ^  Clarke  v.  Butcher,  9  Cow.  674. 

377.  ■*  Castro  v.  lilies,  22  Tex.  479. 

2  The  People  v.  White,  24  Wend.  *  Johnson  v.  Kinsey,  7  Geo.  428. 

^20,  per  Walworth,  Chr.  °  Spenoe  v.  Oustott,  3  Tex.  147. 
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cially  where  the  court  has  sufficiently  instructed  the  jury  on 
the  law  of  the  case,  it  is  proper  to  refuse  instructions  as  to 
isolated  facts,  or  parts  of  the  evidence,  which,  though  correct 
in  point  of  law,  would  give  them  an  undue  prominence.^ 
Or  where  the  effect  of  such  instruction  is  to  abridge  a 
party's  rights  under  the  pleadings  in  the  case.  Thus  in  a 
suit  for  slaves,  claimed  by  the  plaintiff  under  a  deed  from 
the  defendant,  who  was  an  aged  person  of  infirm  mind  and 
body;  a  witness  present  at  the  execution  of  the  deed  testified, 
that  it  was  obtained  upon  the  plaintiff's  assurance  that  the 
slaves  should  not  be  taken  during  the  life  of  the  defendant. 
The  defendant  had  pleaded  fraud  and  imposition,  and  mental 
incapacity.  The  judge  charged  the  jury,  that,  as  the  defend- 
ant had  not  pleaded  a  life  estate  in  the  slaves,  they  should 
wholly  exclude  such  testimony  from  their  consideration. 
Held,  that  this  was  error,  as  it  tended  to  divert  the  minds  of 
the  jury  from  consideration  of  the  defence  of  fraud.  Also, 
that  to  charge  the  jury,  that  the  only  question  for  their 
consideration  was,  whether  the  defendant,  "at  the  time  of 
making  the  deed  of  gift,  was  of  sound  mind,  and  capable  of 
making  a  binding  contract;  and  if  not,  did  she,  by  her  sub- 
sequent acts  and  conduct,  ratify  and  confirm"  the  deed  to 
the  plaintiff;  was  erroneous,  for  the  same  reason.^ 

§  56.  It  is  the  general  and  necessary  inference  from  the 
foregoing  several  propositions,  but  still  requires  to  be  more 
fully  and  specifically  explained,  that  the  instructions  given  or 
withheld  are  of  course  to  be  predicated  upon  the  evicknce.\n) 

'  Gray  v.  Burk,  19  Tex.  228.  205  ;   Gardner  t.   Clark,  17    Barb. 

2  Ellis  V.  Mathews,  19  Tex.  390.  538 ;  Garnett  v.  Holloway,  24  Ala. 

'  Muldrow  V.  Caldwell,   14  Mis.  376  ;  Edelin  v.  Sanders,  8  Md.  118  ; 

523 ;   McCoy  v.  The  State,  15  Geo.  Gaither  «.  Myriok,  9  Md.  118  ;  Vou 

(as)  It  is  immaterial  whether  a  fact  is  proved  or  admitted.  Walker  v. 
Wootten,  18  Geo.  119.  It  is  not  error  to  assume  that  as  true  which  the 
defence  has  treated  as  true ;  as  where  a  prisoner,  indicted  for  murder, 
relies  solely  on  the  ground  that  he  is  not  guilty  of  the  homicide,  and 
does  not  pretend  that,  if  guilty  of  the  homicide,  he  is  guilty  of  auything 
but  murder.     The  State  v.  Rash,  12  Ired.  382. 
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A  new  trial  will  not  be  granted,  for  a  refusal  of  instructions 
based  upon  no  evidence  in  the  case.^  Or  of  instructions  as- 
suming a  fact  not  proved.^  Nor  because  the  court  instructed 
the  jury,  that,  if  they  believed  from  the  evidence  that  the 
plaintiff  had  proved  the  facts  set  out  in  her  declaration,  they 
ought  to  find  for  her.^  Or  refused  to  charge  the  jury  to  find 
for  the  plaintiff,  if  from  the  testimony  they  believe  a  certain 
fact,  where  there  is  no  sufficient  evidence  to  prove  that  fact." 
Or  disregards  incompetent  evidence,  though  not  expunged." 
Or  for  an  instruction  based  upon  any  evidence."  So  where 
the  evidence  is  all  on  one  side,  and  is  sufficient  to  authorize 
a  verdict,  it  is  no  invasion  of  the  province  of  the  jury  for 
the  judge  so  to  instruct  them.'  While  on  the  other  hand  a 
request  to  instruct  the  jury,  in  a  case  where  the  evidence 
was  conflicting,  that  if  they  believed  the  testimony  of  A.  and 
B.  they  must  find  for  the  defendants,  was  properly  refused.^ 
So  a  new  trial  will  not  be  granted,  for  an  instruction  to  find  a 
verdict  for  the  defendant,  if  there  is  no  evidence  or  insufficient 
evidence  for  the  plaintiff.'    Or  as  to  the  tendency  of  evidence, 

Phul  V.  Moffitt,  13  Mis.  286  ;  Greely  State  v.  Ross,  29  Mis.  32  ;  Daniel  v. 
V.  McNabb,  13  Mis.  596  ;  Kirkland  v.  Johnson,  29  Geo.  207  ;   Johnson  v. 
Dates,  25  Ala.  465  ;  Dunlapu.  Robin-  State,  26  Geo.  611 ;  Brown  v.  Cock- 
son,  28  Ala.  100 ;  Treat  v.  Lord,  42  erell,  33  Ala.  38 ;  State  v.  Cain,  2 
Maine,  552 ;   Hunnewell  v.  Hobart,  Jones,  201 ;  Jones  v.  State,  13  Tex. 
42  Maine,  565  ;  Martin  v.  The  People,  168  ;  Linsoott  v.  Trask,  35  Maine, 
13  111.  341;  Molntyre  v.  Kline,  30  150;  Galena,  &c.  v.  Jacobs,  20  111. 
Miss.  361 ;  Adams  v.  The  Governor,  478  ;  Harrison  v.  Cachelin,  27  Mis. 
22  Geo.  417  ;   People  v.  Roberts,  6  26  ;  Bethnne  v.  MeCrary,  8  Geo.  114. 
Cal.  214;  Hale  v.  Darter,  10  Humph.  '  Pierce  v.  Negro,  &c.,  6  Md.  28. 
92 ;  Wendell  v.  Moulton,  6  Post.  41 ;  '  Chaffin   u.   Lawranoe,   5   Jones, 
MoDougal  V.  Bellamy,  18  Geo.  411 ;  179  ;  30  Ala.  253. 
Central,  &c.  v.  Hines,  19  Geo.  203;  »  Clemens  v.  Collins,  14  Mis.  604. 
Owen  V.  Chandler,  16  Ark.  651 ;  Yar-  *  Hatch  v.  Garza,  22  Tex.  170. 
borough  V.  Tate,  14  Tex.  483  ;  Peter-  «  Dnrgin  v.  Ireland,  4  Kern.  322. 
son  V.  EUioott,  9  Md.  52  ;  Franklin,  ^  Everett  u.Whitfield,  27  Geo.  133. 
&c.  V.  Cooper,  39  Maine,  542 ;  Cilley  '  Reid  v.  Reid,  11  Tex.  585  ;  Ni- 
V.  Bartlett,  19  N.  H.  312;  Moffitt  v.  chols  v.  Goldsmith,  7  Wend.  160  ; 
Cressler,  8  Clarke,  122 ;  Andrews  v.  Wintz    v.  Morrison,  17    Tex.  372 ; 
Smithwick,  20  Tex.  Ill ;  Crozier  v.  Bond  v.  Mallow,  17  Tex.  636. 
Kirker,  4  Tex.  252  ;  Wheeler  v.  Moo-  '  Lawrenoeburg,  &c.   v,   Montgo- 
dy,  9  Tex.  372 ;  McGreal  v.  Wilson,  mery,  7  Ind.  474. 
9  Tex.  426 ;  Kelso  v.  Townsend,  13  '  Morris  v.  Briokley,  1  Har.  &  G. 
Tex.  140 ;  Brown  v.  State,  28  Geo.  107. 
199 ;  Willis  v.  Bullitt,  22  Tex.  330  ; 
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that  it  has  no  tendency  for  the  plaintiff,  this  being  matter  of 
law.'  (See  §  41.)  Nor  that  the  instruction  draws  a  legal  con- 
clusion from  facts  proved.^  The  judge  is  bound  to  state  the 
legal  result  of  the  evidence  of  a  party,  if  believed.'  And  to 
apply  the  law  to  the  facts  as  ascertained  by  the  evidence.  It 
is  error  to  submit  a  case  to  the  jury,  with  directions  to  find  as 
they  may  think  right  and  proper  between  the  parties.*  Thus 
when  one  of  the  questions  at  issue  is,  whether  a  certain  per- 
son was  an  authorized  agent  in  a  certain  transaction,  any  in- 
struction, which  withdraws  or  excludes  from  the  consideration 
of  the  jury  facts  from  which  such  authority  might  be  inferred, 
is  erroneous.'  So  an  instruction  should  be  held  right,  if  it 
"would  produce  the  proper  result  upon  the  facts  of  the  case, 
whether  technically  accurate  or  not.  Thus  where  the  jury 
were  instructed,  that  "a  deed,  which  contains  certain  condi- 
tions subsequently  to  be  performed  by  the  purchaser,  is  void 
if  he  should  fail  or  refuse  to  perform  those  conditions;"  such 
instruction,  though  not  strictly  correct,  was  held  not  erro- 
neous, when  applied  to  the  evidence."  While,  on  the  other 
hand,  although  an  instruction  pursues  almost  literally  the 
words  of  a  statute,  yet  if  it  fail  to  furnish  such  an  exposi- 
tion of  its  meaning  and  intent,  as  the  circumstances  and  facts 
before  the  jury  demand,  it  is  erroneous.'  And  where  the 
evidence  will  not  warrant  a  peremptory  ruling  on  a  point,  a 
judge  is  not  required  to  express  an  opinion,  much  less  to 
charge,  on  such  point.'  And  it  is  error  to  mislead  the  jury, 
by  directing  their  attention  to  a  point  on  which  there  is  no 
evidence.^  So  it  is  ground  of  new  trial,  where  there  was  no 
evidence,  that  the  case  was  left  to  the  jury  at  all.'"  So,  if  there 
is  no  opposing  evidence  whatever  on  the  question  at  issue,  it 

'  Garnett  v.  Kirkham,  33  Miss.  ^  Thompson  v.  Thompson,  9  Ind. 

389.  323  ;  Ivey  v.  Owens,  28  Ala.  141. 

'  Quiu  V.  Wright,  18  Tex.  317.  '  Eitte  v.  Com.,  18  B.  Men.  35. 

'  Clarli  V.  Tahor,  2  Wms.  222.  8  Moore  v.  Meaeham,   10  N.  Y. 

«  Ruokersville,  &c.  v.  Hemphill,  (6  Seld.)  207. 

7  Geo.  396 ;  Griffin  v.  The  State,  15  »  Snyder  v.  Wilt,  15  Penn.  59. 

Geo.  476.  ">  Bula  v.  Cowles,  4  Jones,  519  ; 

*  Doan  V.  Duncan,  17  111.  272.  Wakefield   v.  Smithwick,  4  Jones, 

327. 
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is  the  duty  of  the  court  to  direct  the  jury  for  whom  a  verdict 
shall  be  found.^  Thus,  though  partial  failure  of  considera- 
tion may  be  shown  under  a  plea  of  total  failure,  yet,  where 
there  is  no  evidence  at  all  of  a  partial  failure,  it  is  not  a 
matter  of  complaint,  that  the  jury  were  instructed  to  find  for 
the  plaintiff,  unless  they  are  satisfied  that  there  was  a  total 
failure.^  So  where  the  judge  instructed  the  jury,  that,  if 
they  believed,  &c.,  they  must  find  a  verdict  for  the  defend- 
ant, whenever  the  matter  occurred;  and  there  was  no  aver- 
ment ID  the  petition,  under  which  evidence  would  have  been 
admissible  to  have  shown  that  such  "matter"  occurred  out 
of  the  State ;  and  the  instruction  was  correct  when  confined 
to  the  State :  held,  there  was  no  error.'  So,  in  an  action  for 
services  rendered  in  a  vessel,  the  defence  was  set  up,  of 
incompetency  in  the  plaintiff  to  perform  such  services,  and 
evidence  relating  to  this  point  was  offered  on  both  sides. 
The  judge  charged,  that  upon  the  evidence  the  question  of 
competency  was  immaterial,  but  the  exceptions  did  not  show 
any  evidence  which  should  have  this  effect.  Held,  a  new 
trial  should  be  granted.''  So  where  there  was  a  conflict  of 
testimony  as  to  the  cause  of  a  nuisance,  and  the  court 
directed  the  attention  of  the  jury  to  a  cause  which  did  not 
appear  in  evidence,  and  was  impossible  from  the  nature  of 
the  case.'  So  in  a  suit  against  underwriters,  to  recover  a 
loss  of  bank  bills,  on  a  policy  covering  a  certain  amount  of 
"property"  on  board  a  vessel,  the  judge  instructed  the  jury 
that,  in  the  absence  of  fraud,  the  amount  insured  had  some 
slight  tendency  to  prove  the  amount  of  bills  on  board. 
Held,  that  this,  being  only  a  remark  upon  the  state  of  the 
evidence,  was  not  a  ground  of  exception.*  So  in  a  suit 
against  the  drawer  of  a  bill  drawn  for  his  accommodation, 
the  defence  was,  that  the  bill  had  been  altered  so  as  to  be 
payable  in  sixty  days,  instead  of  six  days,  and  the  only  evi- 

'  Haynes  v.  Thomas,  7  Ind.  38.  '  Bovard  v.  Christy,  14  Penn.  267. 

2  Willis  V.  Bullitt,  22  Tex.  330.  ^  Whiton  «.  Old  Colony  Ins.  Co. 

s  Norvell  v.  Oury,  13  Tex.  31.  2  Met.  1. 

*  Croucher  v.  Oakman,  1   Allen, 
404. 
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dence  of  alteration  was  on  the  face  of  the  bill.  The  judge, 
after  instructing  the  jury  that  the  question  was  to  be  decided 
upon  inspection,  also  instructed  them  to  consider  the  proba- 
bility or  improbability  that  an  accommodation  bill  would  be 
made  payable  in  six  days.  Held,  that  no  exception  could 
be  taken  to  the  last  instruction,  it  being  founded  upon  the 
evidence,  as  the  jury  were  to  consider  it.'  So  a  new  trial  will 
not  be  granted,  for  refusal  to  instruct  as  to  the  effect  of  an  ad- 
mission in  answer  to  the  statute  of  limitations ;  no  such  admis- 
sion being  made.^  So  a  new  trial  was  granted,  where,  in  an 
action  for  expenses  incurred  in  the  care  of  the  plaintiff's  son, 
injured  by  the  defendant's  negligence,  and  for  loss  of  his 
services,  no  evidence  was  offered  upon  the  latter  point,  but 
the  judge  charged  that  the  plaintiff  might  recover  therefor.' 

§  57.  It  is  but  another  form  of  stating  the  same  general 
proposition  to  add,  that  an  instruction  assuming  a  fact  is 
erroneous.''  Though  the  evidence  tends  to  prove  it.'  Or 
though  done  hypothetically.^  Thus  an  instruction,  that,  if 
the  plaintiff's  evidence  of  a  particular  fact  is  not  successfully 
contradicted,  the  jury  must  find  for  him;  because  it  assumes 
that  such  evidence  proves  the  fact.'  So  assuming,  in  the 
charge,  a  boundary  not  proved,  is  ground  of  new  trial. ^  Or 
that  certain  words  under  the  signature  to  a  note  were  written 
when  it  was  executed,  and  were  a  part  of  the  signature."  So 
where  one  sued  as  lessee  of  a  patent  defended  as  purchaser, 
and  the  title  to  the  patent  was  the  point  in  issue;  held,  the 
instructions  were  wrong  in  assuming  that  the  title  was  in 
the  plaintiff,  that  he  had  proved  the  erection  of  a  machine 
in  the  defendant's  shop  and  used  it,  and  that  the  burden  of 
proof  was  on  the  defendant."  So  a  new  trial  was  granted, 
where,  in  a  question  upon  the  validity  of  a  will,  the  judge 

'  Davis  V.  Jeniiey,  1  Met.  221.  '  MoDougald    v.   Rutherford,    30 

2  Penley  v.  Waterhouse,  3  Clarke,  Ala.  253. 

418.  ^  Craighead  v.  Wells,  21  Mis.  404. 

'  Castanos  v.  Ritter,  3  Duer,  370.  '  Dunlap  v.  Hearn,  37  Miss.  471. 

'  Denmead  v.  Coburn,  15  Md.  29  ;  '  Kipp  v.  Den,  4  Zabr.  854. 

Tifield    V.    Adams,   3   Clarke,   487 ;  »  Burr  v.  Williams,  20  Ark.  171. 

Homes  v.  Carver,  lb.  257  ;  Wall  v.  '»  Whipple  f.  Wing,  39  Maine,  424. 
GoodoQongb,  16  111.  415'. 
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put  the  case  to  the  jury  to  find  whether  the  testatrix  was 
unduly  influenced  by  the  plaintiff;  no  evidence  having  been 
offered  of  what  the  law  regards  as  undue  influence.  Strong, 
J.,  remarks:  "Unless,  therefore,  there  was  some  evidence 
tending  legitimately  to  prove  that  some  fraud  had  been 
practised  upon  the  testatrix  at  that  time"  (the  making  of  the 
will),  "or  that  some  misrepresentation  had  then  been  made, 
or  that  some  physical  or  moral  coercion  had  been  employed, 
such  as  to  destroy  her  free  agency,  the  court  erred  in  sub- 
mitting to  the  jury  the  question  whether  undue  influence 
had  been  exerted.  It  was  inviting  them  to  find  as  a  fact 
that  of  which  there  was  no  evidence,  and  which  the  law  as 
well  as  reason  presumed  had  no  existence. — The  fact,  if  it 
was  a  fact,  that  months  after  the  will  was  made  which  ap- 
pointed him  executor,  he  exercised  control  over  her  affairs, 
and  even  over  herself,  during  her  advanced  age,  unconnected 
as  it  was  with  the  testamentary  act,  was  no  evidence  from 
which  the  jury  could  infer  that  the  will  was  not  her  own."'(a) 
So  a  new  trial  will  be  granted,  for  an  instruction  which  leaves 
the  jury  to  draw  an  incorrect  inference  from  facts  material 
to  the  issue.^  Or  which  itself  draws  an  inference  of  fact.' 
So  if  the  court  draw  inferences  from  the  evidence,  or  deter- 
mine what  it  does  or  does  not  prove,  in  a  manner  calculated 
to  mislead  the  jury."  (See  §42.)  Soif  the  judge,  in  his  charge, 
makes  a  qualification,  which  is  not  authorized  by  the  evi- 
dence.' So  if  the  judge  submit  tothe  jury  a  hypothesis  wholly 
unwarranted  by  the  evidence,  a  new  trial  will  be  granted.  As 
where  the  plaintiff)  the  losing  party  in  a  wager,  immediately 
after  the  result  was  ascertained,  ordered  the  defendant,  the 

'  Eokert  v.  Flowry,  43  Penn.  46,        »  Easterling  v.  State,  30  Ala.  46. 
61,  62.  "  Eames  v.  Blaokhart,  12  111.  195. 

2  Hastings  v.  Bangor,  &o.,  6  Shep.  '  Gale  v.  Wells,  12  Barb.  84.  See 
436.  Flemming  v.  Marine,  &c.,  4  Whart. 

69. 

(a)  But  on  the  other  hand  a  new  trial  will  be  granted,  if,  under  a 
state  of  facts  from  which  the  law  would  infer  undue  influence,  the  judge, 
in  his  charge,  leaves  it  to  the  jury  to  infer  or  disbelieve  the  existence  of 
such  influence.    Gale  v.  Wells,  12  Barb.  84. 
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Stakeholder,  to  pay  over  the  money  to  the  winner,  under 
which  circumstances  the  plaintiff  had  a  clear  right  to  recover 
it  from  the  defendant,  though  actually  paid  over.  But  the 
judge  charged  the  jury,  iij  part,  that  if  by  the  above  order 
the  plaintiff  intended  to  have  the  money  paid  over  as  a 
gratuity,  the  verdict  should  be  for  the  defendant.^  So  where 
the  plaintiff  proved  the  execution  of  the  notes,  upon  which 
the  suit  was  brought,  and  the  defence  of  usury  was  set  up, 
but  no  evidence  in  support  of  it  was  given;  and  the  judge, 
after  a  correct  exposition  of  the  law  of  usury,  as  applicable 
to  the  case,  told  the  jury,  that  "it  was  for  them  to  determine 
from  the  evidence  whether  such  unlawful  interest  had  been 
contracted  for,  and  if  they  found  that  it  was,  their  verdict 
should  be  for  the  defendant,  if  not,  for  the  plaintiff."^  So  an 
instruction,  "that,  if  A.  B.  promised  to  pay  the  debt  of  0.  D.," 
&c.,  is  wrong,  in  assuming  C.  D.'s  indebtedness.^  So  in  a  suit 
for  a  breach  of  warranty  of  beef,  an  instruction  to  the  jury, 
that,  if  they  believe  the  beef  to  have  been  deposited  with  the 
plaintiff  to  be  sold  for  the  defendant,  they  must  find  for  the 
defendant,  is  erroneous,  because  it  makes  no  reference  to  the 
terms  on  which  the  deposit  may  have  been  made."* 

§  58.  Substantially  the  same  principle  is  expressed  in  the 
rule,  that  no  exception  lies  to  a  refusal  to  give  an  abstract  in- 
struction.' Especially  if  the  part  applicable  has  already  been 
given. °  Or  refusal  of  inapplicable  instructions,  though  ab- 
stractly correct.'  Or  a  refusal  to  instruct  the  jury,  that,  if 
they  believe  there  is  no  evidence  of  a  fact,  of  which  there  is 
some  evidence,  they  will  acquit.^     (See  §  9.) 

§  59.  After  a  mass  of  evidence  relating  to  an  account,  a 

'  Storey  v.  Brennan,  15  N.  Y.  (1  Fowler  v.  Smitli,  2  Cal.  39  ;  Benham 

Smith)   824 ;    State   v.   Harrison,   5  v.  Rowe,  2  Cal.  387. 

Jones,  115.  '  FairoMld  v.  California,  &o.,  13 

2  Fay  V.  Grimsteed,  10  Barb.  321.  Cal.  599. 

3  Cropper  v.  Pittman,  13  Md.  190.  '  Oover  v.   Dill,  3   Clarke,  337 ; 
*  Beall  V.  Pearre,  12  Md.  550.  Harrison  v.  Morton,  2  Swan,  461. 

«  Burrell  v.  State,  18  Tex.  713 ;         «  Burrell  v.  State,  18  Tex.  713. 
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settlement  between  the  parties,  and  a  subsequent  arbitration, 
the  court  was  requested  to  charge  that  there  was  no  evidence 
of  fraud  or  mistake.  Held,  the  refusal  so  to  charge  was  not 
error.^ 

§  60.  A  judge  may  speak  of  things  as  facts,  where  they 
are  treated  as  facts  in  the  progress  of  the  trial,  and  are  not 
questioned  by  either  side.^  But  circumstances,  that  raise 
only  a  possibility  or  conjecture,  ought  not  to  be  left  alone  to 
a  jury,  as  evidence  of  a  fact  which  a  party  is  required  to 
prove.' 

§  61.  Where  the  proof  of  the  defendant,  if  believed  by  the 
jury,  would  establish  any  proposition  inconsistent  with  the 
theory  of  the  plaintiff's  prayer  for  instruction,  based  upon 
his  own  evidence ;  such  prayer  cannot  be  granted,  because  it 
must  assume  or  admit  the  truth  of  all  the  defendant's  proof 
on  the  subject.^ 

§  62.  A  charge  may  be  erroneous  in  reference  to  presump- 
tions to  be  drawn  from  the  facts  proved.  In  general,  an  in- 
struction that  one  fact  may  be  presumed  from  another,  unless 
it  is  a  presumption  of  law,  is  ground  of  new  trial.*  Thus  a 
new  trial  was  granted,  where  in  an  action  upon  a  note  one 
of  the  defences  was,  that  it  was  included  in  an  arbitration. 
The  judge  charged,  that,  although  it  was  not  thus  included, 
the  defendant  might  go  to  the  jury  upon  a  presumption  of 
payment  previous  to  the  award ;  no  facts  being  proved  to 
sustain  such  presumption,  nor  any  such  defence  relied  upon.^ 
So  where,  in  an  action  against  a  sheriff  for  false  imprison- 
ment, upon  the  ground  that  the  plaintiff"  had  property  liable 
to  seizure,  the  judge  instructed  the  jury  that  his  having 
property  was  not  conclusive,  because  the  premises  were  leased, 

'  Dingee  v.  Jackson,  23  Penn.  176.  '  Glover's,  &e.  v.  Duhle,  19  Mis. 
2  State  V.  Williams,  2  Jones,  194.  360 ;  Rogers  v.  M'Cune,  19  lb.  557. 
s  Sutton  V.  Madre,  2  Jones,  320.  '  Harris  v.  Wilson,  1  Wend.  511. 

<  McTavish  v.  Carroll,  7  Md.  352. 
16 
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and  it  might  reasonably  be  presumed  that  there  was  a  claim 
for  rent,  which  might  defeat  the  execution ;  but  there  was 
no  evidence  of  any  rent  being  due.^  So  for  an  instruction 
that  the  words  for  value  received  in  a  note  imported  a  con- 
sideration, and  that  gratitude  to  the  father  of  the  plaintiff  (an 
infant),  or  affection  to  the  child,  would  suffice.* 

§  63.  The  instructions  of 'the  court  are  required  to  con- 
form to  the  pleadings  as  well  as  facts  of  the  case.'  Thus  a 
defendant  in  an  action  for  property,  who  did  not  set  up  in 
his  answer  a  superior  title  in  a  third  party,  cannot  do  so 
through  an  instruction  to  the  jury.'  And  a  general  instruc- 
tion, on  a  declaration  with  special  and  common  counts,  is  bad, 
if  it  is  incorrect  under  any  one  count.  The  jury  must  be 
instructed  in  the  law  applicable  to  each  count,  that  they  may 
know  on  which  to  find,  and  how  much  damages  to  find.*  So 
a  refusal  to  instruct  the  jury  that  the  proof  must  conform  to 
the  pleadings  is  erroneous.^  Or  instructions  calculated  to 
divert  from  the  point  in  the  pleadings.'  Or  where  the  par- 
ties agreed  by  the  pleadings,  that,  while  the  lands  in  question 
were  uninclosed,  all  parties  had  a  right  of  common  for  cattle; 
but  the  charge  was,  that  the  custom  was  not  proved  entirely, 
and,  if  not,  the  verdict  was  to  be  for  the  plaintiff,  which  was 
rendered  accordingly.'  So  where  no  question  of  jurisdiction 
is  raised  by  the  pleadings,  it  is  error  to  instruct  the  jury,  that, 
"if  they  believe  a  certain  fact,  they  must  find  for  the  de- 
fendant, as  the  existence  of  that  fact  will  establish  a  want  of 
jurisdiction  over  the  case ;"  because,  as  the  pleadipgs  stand, 
such  a  verdict  is  a  complete  bar  to  another  action,  to  which 
the  plaintiff  is  entitled  in  another  court,  if  a  verdict  against 
him  is  rendered  in  pursuance  of  such  an  instruction.^    So 

'  HoUister  v.   Johnson,  4  Wend.  See  Dalton  v.  Bethlehem,  20  N.  H. 

639.  605. 

*  Holliday  v.  Atkinson,  6  B.  &  C.  =  Scott  v.  Lnnt,  7  Pet.  596. 

501.  '  Fisher  W.Forrester,  33  Penn.  501; 

»  Hooker  v.  Johnson,  6  Flori.  730.  Porter  ti.  Ferguson,  4  Florida,  102. 

«  Watts  V.  Jonson,  4  Tex.  311.  «  How  v.  Strode,  2  Wils.  269. 

'  Giren  v.  Charron,  15  Md.  502.  ^  Fairbanks  v.  Woodhouse,  6  Cal. 

433. 
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where  the  parties  go  to  trial  on  the  pleadings,  it  is  proper  for 
the  court  to  order  the  j  ury  to  find  a  decree,  in  accordance  with 
the  rights  of  the  parties  as  set  out  in  the  pleadings.^  So  a 
charge,  expressing  the  same  idea  conveyed  by  a  plea,  and 
stating  it  most  strongly  against  the  pleader,  cannot  be  alleged 
by  him  as  error. ^  So  a  ruling  is  to  be  taken  in  connection 
with  the  pleadings  on  which  it  was  made.  A  ruling  on  a 
demurrer,  that  the  plaintiff  can  recover  only  the  purchase- 
money  and  interest,  the  petition  charging  fraud,  generally, 
does  not  prevent  him  from  amending,  by  alleging  a  special 
fraud  with  special  damage,  and  therefore  does  not  excuse  him 
for  the  consequences  of  bis  failure  so  to  amend.^  So  where 
the  complaint,  in  an  action  for  money  lent,  avers  specific  re- 
presentations on  the  part  of  the  defendant,  and  that  they  were 
false,  and  made  to  defraud  for  the  purpose  of  obtaining  the 
loan;  the  court  may  properly  call  the  attention  of  the  jury  to 
acts  of  the  defendant  not  specified  in  the  complaint,  which  bear 
directly  upon  the  intent.^  So  it  is  competent  for  the  court 
to  instruct  the  jury  upon  the  suflBciency  of  the  pleadings.* 

§  64.  An  instruction,  that  the  minutes  of  the  testimony 
taken  by  the  plaintiff's  counsel,  and  read  by  him  to  the  jury 
in  the  course  of  his  argument,  "  if  correctly  taken,"  were  evi- 
dence, though  not  correct  in  terms,  could  not  mislead  the  jury, 
and  is  therefore  not  a  cause  for  a  new  trial.°  Nor  is  it  ground 
for  setting  aside  a  verdict,  that  the  judge  in  summing  up,  has 
commented,  however  strongly,  on  the  arguments  made  use  of 
by  the  counsel  for  the  unsuccessful  party.' 

§  65.  A  new  trial  will  be  ordered,  where  the  judge  ex- 
presses an  opinion  in  favor  of  a  valid  ground  taken  in  defence, 
but  recommends  a  verdict  for  the  plaintiff,  which  the  defend- 
ant might  move  to  set  aside,  and  thus  raise  the  question ;  and 
the  jury  find  for  the  defendant.' 

'  Dwelle  V.  Eoath,  29  Geo.  733.  «  Brown  v.  Connelly,  5  Blaokf.  390. 

=  Fort  V.  Barnett,  23  Tex.  460.  '  Darby  v.  Ouseley,  36  Eng.  Law 

"  Hall  V.  York,  22  Tex.  641.  and  Eq.  518. 

*  French  v.  White,  5  Duer,  254.  ^  q^^j  „_  gell,  1  Bing.  1. 

^  Burgess  v.  Lloyd,  7  Md.  178. 
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§  66.  Where  the  defendants,  in  an  action  against  them,  as 
makers  of  a  note,  brought  by  the  indorsee,  pleaded,  that  they 
assigned  and  delivered  to  the  payee  and  others  a  large  amount 
of  personal  property,  as  security  for  such  note  and  other 
claims;  after  which  it  was  agreed  between  the  defendants 
and  the  assignees,  that  any  of  the  assignees  might  receive  any 
part  of  the  property  assigned,  to  the  amount  of  their  respect- 
ive claims,  toward  the  payment  thereof;  and  that  the  payee 
accordingly  received  a  portion  of  the  property,  to  the  amount 
of  the  note,  in  payment  thereof;  all  of  which  was  done  while 
he  was  holder  of  the  note; — this  plea  being  traversed,  the  plain- 
tiff on  the  trial  claimed  that  he  received  the  property  from 
the  defendants  for  a  different  purpose ;  and  the  court,  with- 
out adverting  to  such  claim,  instructed  the  jury,  that,  if  the 
facts  stated  in  the  plea  were  proved,  their  verdict  must  be  for 
the  defendants.  After  a  verdict  in  their  favor  it  was  held,  that 
it  ought  not  to  be  set  aside,  on  the  ground  of  a  misdirection, 
or  that  the  finding,  under  the  charge,  showed  that  the  note 
had  been  paid  twice.' 

§  67.  The  inquiry,  whether  particular  points  which  arise 
in  a  cause  present  questioiis  of  law  for  the  court,  or  of  fact 
for  the  jury,  or  mixed  questions  of  law  and  fact;  is  prolific 
of  cases  and  nice  distinctions,  of  which  only  a  summary  view 
can  here  be  presented.(a) 

'  Babcock  v.  Callender,  17  Conn.  34. 


(a)  See,  as  to  questions  of  law,  Watson  v.  Tarpley,  18  How.  517  ;  Hud- 
son V.  Weir,  29  Ala.  294;  M'Kinney  v.  Hartman,  4  Iowa,  154;  Castro 
V.  Gill,  5  Cal.  40 ;  Fairbanks  v.  Woodhouse,  6  Cal.  433 ;  Charlotte  v. 
Chouteau,  25  Mis,  465  ;  Birch  v.  Benton,  26  Mis.  153. 

As  to  questions  of  fact,  Com.  v.  Barney,  10  Cnsh.  480;  Putnam  v. 
Bowker,  11  lb.  542  ;  Tuttle  v.  Brown,  4  Gray,  457  ;  Eosenbaum  v.  The 
State,  33  Ala.  354;  Conner  v.  Allen,  33  Ala.  515 ;  Lucas  v.  Daniels,  34 
Ala.  188 ;  Gilkey  v.  Keeler,  22  Tex.  663 ;  Burr  v.  Williams,  20  Ark.  171 ; 
Massey  v.  Tingle,  29  Mis.  437 ;  Rogers  v.  Ackerman,  22  Barb.  134 ;  Ameri- 
can, &c.  V.  Dobbin,  Hill  &  Den.  252 ;  Brnull  v.  Whitford,  3  Jones,  474 ;  Win- 
ship  V,  Buzzard,  9  Rich.  103 ;  Thompson  v.  Wright,  22  Geo.  607  ;  Hicks 
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§  68.  In  a  late  case  it  is  remarked,  "The  line  between  the 
duties  of  a  court  and  jury  is  perfectly  well  defined ;  and  the 
rigid  observance  of  it  is  of  the  last  importance  to  the  ad- 
ministration of  systematic  justice.  In  this  way  court  and 
jury  are  made  responsible,  each  in  its  appropriate  depart- 
ment, for  the  part  taken  by  each,  and  in  this  way  alone  can 
errors  of  fact  and  errors  of  law  be  traced  to  their  proper 
sources."*  And,  in  another  recent  case,  "  The  true  glory  and 
excellence  of  the  trial  by  jury  is  this,  that  the  power  of  de- 
ciding fact  and  law  is  wisely  divided;  that  the  authority  to 
decide  questions  of  law  is  placed  in  a  body  well  qualified  by 
a  suitable  course  of  training,  to  decide  all  questions  of  law; 
and  another  body,  well  qualified  for  the  duty,  is  charged  with 
deciding  all  questions  of  fact  definitively;  and  while  each, 
within  its  own  sphere,  performs  the  duty  intrusted  to  it,  such 
a  trial  affords  the  best  possible  security  for  a  safe  administra- 
tion of  justice  and  the  security  of  public  and  private  rights."^ 
So  it  is  held,  that  the  court  responds  to  the  law,  and  the  jury  to 
the  facts  of  the  case,  and  a  mistake  by  either  in  their  several 
provinces  is  good  ground  to  set  aside  a  verdict.  But  the 
views  and  notions  which  jurors  individually  or  collectively 

■  Per  Ames,  C.  J.,  State  v.  Smith,  "  Per  Shaw,  C.  J.,  Com.  v.  Anthes, 
6  R.  I.  34.  5  Gray,  198. 

V.  Davis,  4  Cal.  67 ;  Fagin  v.  Conoly,  25  Mis.  94;  Birch  v.  Benton,  26 
Mis.  153;  Ish  v.  Chilton,  26  Mis.  256;  Snow  v.  Parsons,  2  Wms.  459  ; 
Goodman  v.  Simonds,  20  How.  343 ;  Hilliard  v.  Goold,  34  N.  H.  230 ; 
Drake  v.  Palmer,  4  Oal.  11 ;  Hastings  v.  Yaughan,  5  Cal.  315 ;  O'Callaghan 
V.  Booth,  6  Oal.  63 ;  People  v.  Roberts,  6  Cal.  214. 

On  the  general  subject  of  law  and  fact ;  Nave  v.  Horton,  9  Ind.  563 ; 
Babe  v.  Wells,  3  Oal.  148;  Com.  v.  Anthes,  5  Gray,  185;  Berwick  v. 
Horsfall,  4  Com.  B.  N.  S.  450 ;  Gatling  v.  Newell,  9  Ind.  572  ;  Bourke 
V.  James,  4  Mich.  336 ;  Wright  v.  Mattison,  18  How.  50 ;  Conklin  v. 
Thompson,  29  Barb.  218 ;  Chapin  v.  Potter,  1  Hilt.  366 ;  Kuns  v.  Young, 
34  Penn.  6Q ;  Tobin  v.  Gregg,  34  Penn.  446 ;  Ferguson  v.  Clifford,  37 
N.  H.  86 ;  Dascomb  v.  Buffalo,  &c.,  27  Barb.  221 ;  Updike  v.  Skillman, 
3  Dutch.  131 ;  Finley  v.  Hanbest,  30  Penn.  190 ;  Burroughs  v.  Langley, 
10  Md.  248 ;  Journey  v.  Sharp,  4  Jones,  165 ;  Belden  v.  Gray,  5  Flori. 
504;  Sullivan  v.  Honacker,  6  Flori.  372. 
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may  entertain  of  the  law  cannot  affect  their  finding.^  So,  that 
in  civil  cases  the  law  is  for  the  court,  and  if,  after  instruc- 
tions, counsel  undertake  to  argue  the  law  to  the  jury  against 
the  rulings  of  the  court,  the  court  may  stop  them.^ 

§  69.  The  purpose  of  a  trial  by  jury  is  to  ascertain  the 
material  facts  in  the  case,  where  they  are  controverted ;  hence 
nothing  is  properly  referred  to  the  jury  but  a  material  con- 
troverted matter  of  fact.  Neither  immaterial  matters  nor 
uncontroverted  facts  should  be  submitted;  but  the  court 
should  declare  its  judgment  according  to  the  truth  of  the 
material  facts  ascertained  by  the  pleadings.'(a) 

§  70.  The  question  of  variance  is  for  the  court  alone.^  So 
all  preliminary  questions  of  fact,  on  which  the  admissibility 
of  evidence  depends.'  So  the  interest  of  a  witness.^  So,  in 
general,  it  is  a  question  of  law  for  the  court,  whether  an  offer 
of  a  certain  sum,  as,  for  example,  for  land,  was  by  way  of 
compromise,  and  therefore  not  competent  testimony.' 

§  71.  But  it  is  sometimes  held,  that  a  preliminary  question 
of  this  nature  may  be  decided  by  the  judge  or  submitted  to 
the  jury,  at  the  discretion  of  the  former.  Thus  when  a  state- 
ment of  the  adverse  party  is  offered  in  evidence,  and  objected 
to  on  the  ground  that  it  is  an  offer  or  proposition  for  the 
settlement  of  a  controversy ;  the  preliminary  question,  whether 
the  statement  was  intended  by  the  party  malting  it  as  an  ad- 
mission of  a  fact,  and  not  merely  an  offer  to  compromise, 

'  Kilgore  v.  Jordan,  17  Tex.  341.  ^  Boyle  v.  Wiseman,  33  Eng.  Law 

'  Delaplane  v.  Crenshaw,  15  Gratt.  and  Eq.  393. 

457.  «  Tahor  v.  Stauiels,  2  Cal.  240. 

'  Thigpen  v.  Mississippi,  &c.,  32  '  Davis  v.  Charles,  &o.,  11  Cush. 

Miss.  347.  506. 

*  Hendrick  v.  Kellog,  3  Iowa,  215. 

[a)  See  H  30,  39,  77.  In  New  York,  where  facts  are  to  be  settled, 
and  the  evidence  is  conflicting:,  it  is  error  to  take  a  verdict,  subject  to 
the  opinion  of  the  court  at  general  term.  To  deduce  facts  from  the  evi- 
dence is  the  province  of  a  jury.    Brower  v.  Orser,  2  Bosw.  365. 
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may  be  determined  by  the  court,  or,  in  their  discretion,  it 
may  be  submitted  to  the  jury,  with  proper  instructions  to 
disregard  it,  if  they  find  it  to  have  been  merely  such  offer  or 
proposition,  and  to  weigh  it  as  evidence,  if  intended  as  such 
admission.' 

§  72.  But,  on  the  other  hand,  the  iveight  of  evidence  is  to 
be  determined  by  the  jury  alone.^  (See  §41.)  And  the  court 
may  properly  refuse  to  say  whether  it  was  weak  or  otherwise.' 
In  a  late  case  the  court  remark,  "It  is  not  a  question  of  the  legal 
sufficiency  of  the  whole  evidence,  but  of  the  weight  of  con- 
flicting evidence.  The  line  of  distinction  is  well  established, 
although  it  is  sometimes  difficult  to  determine  upon  which 
side  of  it  a  case  falls."''  So  objections  which  go  to  the  credi- 
bility of  a  witness,  and  not  to  the  legality  of  the  evidence,  are 
for  the  jury  and  not  for  the  court.*  Thus  it  is  for  the  jury 
to  judge,  what  weight  they  will  give  to  declarations  of  a 
party.^  More  especially  where  evidence  is  conflicting,  it  is 
a  proper  case  for  the  jury  to  judge  of  the  credibility  of  wit- 
nesses and  of  the  weight  of  evidence.' 

§  73.  The  prevailing  rule  is,  in  terms,  though,  as  will  be 
seen,  somewhat  variously  construed,  that  in  criminal  cases 
the  jury  are  judges  of  the  law  as  well  as  of  the  facts,  and  it 
is  error  in  the  court  to  restrict  them  to  "the  law  as  given  in 
the  charge  by  the  court.""  Nor  are  they  bound  by  a  charge, 
unless  it  truly  states  the  law.'  So  a  charge,  that  they  are  to 
receive  the  facts  from  the  evidence  and  the  law  from  the 
court,  but  that  the  court  cannot  set  aside  or  overrule  their 
verdict  of  not  guilty,  is  error."    While,  on  the  other  hand, 

'  Bartlett  v.  Hoyt,  33  N.  H.  151.  <>  Smith  v.  Northern  Bank,  1  Met. 

2  Kiester  v.  Miller,  25  Penn.  481 ;  (Ky.)  575. 

State  V.  Upton,  20  Mis.  397.  '  Alley  v.  Booth,  16  Tex.  94. 

'  Kiester  v.  Miller,  25  Penn.  481 ;  *  MoSuffie  <;.  State,  17  Geo.  497  ; 

Pettingill  v.  Porter,  8  Allen,  1.  2  Swan,  482 ;  22  Geo.  478  ;  10  Ind. 

<  Per  Gray,  J.,  Reed  v.  Deerfleld,  273,  503. 

8  Allen,  524.  9  McPherson  v.  State,  22  Geo.  478. 

*  Townshend  v.  Townshend,  6  Md.  '"  MoCulloagh  v.  State,  10  Ind.  276  ; 

295.  Williama  v.  State,  10  Ind.  503. 


248  THE  LAW  OF  NEW  TRIALS.  [CH.  XI. 

an  instruction,  that  "the  jury  have  the  right  to  determine 
the  law  and  the  facts,  but  it  is  the  duty  of  the  court  to 
instruct  the  jury  what  the  law  is,"  is  correct.^  So  also  an 
instruction,  "that  the  jury  are  not  only  judges  in  the  facts  of 
the  case,  but  they  are  judges  of  the  law.  The  court  is  a 
witness  to  them  as  to  what  the  law  is.  After  the  court  has 
stated  the  law  to  them,  then,  if  they  believe  it  to  be  different, 
they  can  disregard  the  opinion  of  the  court.  If  the  jury  err 
in  favor  of  the  defendant,  their  judgment  is  final,  and  cannot 
be  reversed  by  the  Supreme  Court."^ 

§  74.  But  it  is  held,  on  the  other  hand,  that  a  jury,  as  op- 
posed to  the  court,  is  judge  of  the  law  in  a  criminal  case,  only 
so  far  as  it  has  the  power  to  disregard  statements  of  the  court.^ 
So,  that  the  language  of  the  constitution  (in  Maryland),  that 
in  the  trial  of  all  criminal  cases  the  jury  shall  be  judge  of 
law  as  well  as  of  fact,  is  merely  declaratory,  not  affecting 
the  pre-existing  law  as  to  the  relative  powers  of  courts  and 
juries  in  criminal  cases;  and  the  court  may  rightly  prevent 
the  counsel  for  the  defence  from  arguing  the  constitutionality 
of  a  law  to  the  jury."  So,  in  Massachusetts,  by  a  majority 
of  the  court,  that  under  a  statute  which  delares  that,  "in  all 
trials  for  criminal  offences,  it  shall  be  the  duty  of  the  jury 
to  try,  according  to  established  forms  and  principles  of  law,  • 
all  cases  which  shall  be  committed  to  them,  and,  after  having 
received  the  instructions  of  the  court,  to  decide  at  their 
discretion,  by  a  general  verdict,  both  the  fact  and  the  law 
involved  in  the  issue,  or  to  return  a  special  verdict  at  their 
election,"  the  jury  have  no  rightful  power  to  determine 
questions  of  law  involved  in  the  issue,  against  the  instruc- 
tions of  the  court ;  such  statute,  thus  construed,  being  un- 
constitutional. And,  in  Mississippi,  that  the  jury  are  not 
the  judges  of  the  law  in  a  criminal  action.  Although  their 
verdict,  when  the  general  issue  is  pleaded,  is  compounded  of 

1  stocking  V.  State,  7  Ind.  326.  »  Com.  «.VanTuyl,  1  Met.  (Ky.)  1. 

2  Nelson  v.  State,  2  Swan,  482.  *  Franklin  v.  State,  12  Md.  236. 
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both  law  and  fact;  yet  the  court  must  respond  as  to  the  law, 
and  the  jury  as  to  the  facts.' (a) 

§  75.  Eminent  judges  have  thus  expressed  themselves 
upon  this  subject  :(6)  "  Should  you  assume  and  exercise  this 
power,  your  opinion  does  not  become  a  supreme  law,  no  one 
is  bound  by  it,  other  juries  will  decide  for  themselves,  and 
you  could  not  expect  that  courts  would  look  to  your  verdict 
for  the  construction  of  the  constitution,  as  to  the  acts  of  the 
legislative  or  judicial  departments  of  the  government. — If 
one  jury  exercises  this  power,  we  are  without  a  constitution 
or  laws.  One  jury  has  the  same  power  as  another;  you 
cannot  bind  those  who  may  take  your  places;  what  you 
declare  constitutional  to-day,  another  jury  may  declare  un- 
constitutional to-morrow.'" 

§  76.  "My  opinion  is,  that  the  jury  are  no  more  judges  of 
the  law  upon  the  plea  of  not  guilty,  than  they  are  in  every 
civil  case  tried  upon  the  general  issue.  In  each  of  these 
cases  their  verdict,  when  general,  is  necessarily  compounded 
of  law  and  of  fact ;  and  includes  both. — In  each  they  have 
the  physical  power  to  disregard  the  law  as  laid  down  to 
them  by  the  court.  But  I  deny  that  in  any  case,  civil  or 
criminal,  they  have  the  moral  right  to  decide  the  law 
according  to  their  own  notions  or  pleasure.'" 

'  Williams  v.  State,  32  Miss.  389  ;  '  Per  Story,  J.,  U.  S.  v.  Battiste, 
Com.  V.  Anthes,  5  Gray,  185.  2  Sumn.  243. 

2  Per  Baldwin,  J.,  U.  S.  v.  Shine, 
1  Baldw.  512. 

(a)  In  Iowa,  under  the  Code  (?  2772),  the  jury  are  made  the  judges 
of  the  law  and  the  fact  only  in  criminal  cases.  And  even  in  criminal 
cases  it  is  proper  for  the  court  to  give  instructions  to  the  jury.  Porshee 
V.  Abrams,  2  Clarke,  571.  In  Georgia,  the  jury  are  judges  of  the  law 
as  well  as  of  the  fact,  in  all  cases ;  subject  only  to  a  new  trial,  when  the 
verdict  is  contrary  to  law.     Bobinson  v.  Adkins,  19  Geo.  398. 

(6)  When  the  late  Judge  Thompson  was  requested  to  charge  the 
jury  that  they  were  judges  both  of  the  law  and  the  fact,  he  replied,  "  I 
shan't ;  they  ain't."    2  Whart.  Grim  L.  ?  3100. 
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§  77.  As  we  have  already  seen  (§  32),  where  there  is  no 
evidence,  the  case  becomes  matter  of  law,  and  a  nonsuit  may 
properly  be  ordered.^ 

§  78.  And  leaving  a  question  of  law  to  the  jury  is  ground 
of  new  trial;  as  where  a  new  promise  was  made,  without  dis- 
pute, and  relied  upon  as  an  answer  to  the  statute  of  limita- 
tions.^ So  a  motion  to  the  court  to  instruct  that,  taking  the 
facts  testified  to  by  all  the  witnesses  on  the  other  side  as 
true,  a  certain  paper  was  not  proved  to  be  the  will  of  the 
testator,  is  not  to  be  denied,  on  the  ground  that  it  asks  the 
court  to  pass  upon  the  facts.  The  court,  in  such  case,  would 
have  a  right  to  state  the  law  which  would  apply  to  those 
facts.^  Nor  will  a  new  trial  be  granted,  where  only  points  of 
law  are  raised,  which  are  overruled,  and  the  judge  charges 
that  the  plaintiff  is  entitled  to  a  verdict ;  because  a  question 
of  fact  was  not  submitted.^  Nor,  on  the  other  hand,  will  a 
new  trial  be  granted,  for  leaving  questions  of  fact  to  the 
jury.' 

§  79.  The  construction  of  writings,  involving  the  meaning 
of  words,  the  proper  form  of  action,  &c.,  is  a  question  of 
law."  It  is  the  province  of  the  judge  to  charge  the  jury  as 
to  the  legal  effect  of  written  evidence,  whether  asked  to  do  so 
or  not.'  The  meaning  and  construction  of  a  paper  are  only 
left  to  a  jury,  when  they  depend  upon  extrinsic  facts  which 
are  doubtful  or  disputed.'  And  leaving  the  construction  of 
papers  to  the  jury  is  ground  of  new  trial.'  Or  a  misappre- 
hension by  the  court  of  the  construction  of  an  agreement, 

'  Lower  v.  Clement,  25  Penu.  63  ;  sell,  9  Cush.  508  ;   Drew  v.  Towle, 

Paxson  V.  Bailey,  17  Geo.  600.  10  Post.  631 ;  Woodman  v.  Ctesley, 

"  Clarke  v.  Butcher,  9  Cow.  674.  39  Maine,  45  ;   Shepherd  v.  White, 

'  Green  v.  Grain,  12  Gratt.  252.  11  Tex.  346.    See  Thomaa  v.  Thomas, 

''  Hunter  u.  Osterhondt,  11  Barb.  15  B.  Mon.  178 ;  American,  &c.  v. 

33.  Inloes,  7  Md.  380  ;  Pickerell  v.  Car- 

'  Johnson  v.  Parks,  10  Cal.  446.  son,  8  Clarke,  544;  Estes  v.  Boothe, 

'  Silverthorne  v.  Fowle,  4  Jones,  20  Ark.  583 ;  Loviston  v.  Junction, 

362;  Caldwell!). Dickson, 26 Mis.  60;  &g.,  7  Ind.  597. 

Ranuey  v.  Highy,  5  Wis.  62 ;  Myers  '  Bennett  v.  Hollis,  9  Tex.  437. 

V.  York,  &o.,  43  Maine,  232;  Burn-  «  Edelman  !).Yeakel,27  Penn.  26. 

ham  V.  Ayer,  35  N.  H.  351 ;  San,  &c.  «  Brown  v.  Huger,  21  How.  305  ; 

?).  Lewis,  9  Tex.  69  ;  Cook's,  &c.  v.  Baltimore,  &o.  v.  Resley,  14  Md.  424. 

Carroll,  6  Md.  104 ;  Gorton  v.  Had- 
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by  reason  of  which  the  jury  are  misled  by  the  charge.' 
Thus  it  is  the  duty  of  the  court  to  determine  whether  a 
writing  offered  is  a  contract,  fixing  the  liability  of  the  par- 
ties.^ So,  if  a  written  contract  sued  on  is  void  on  its  face  by 
the  statute  of  frauds,  the  jury  may  be  instructed,  in  terras, 
to  find  for  the  defendant.'  So  the  legal  import  and  signifi- 
cance of  the  words  of  a  deed  is  a  question  for  the  court. 
Though  the  court  must  look  at  the  circumstances.''  More 
especially  where  there  is  no  ambiguity  in  a  deed  admitted 
in  evidence,  the  court  must  declare  its  legal  effect.'  So, 
whether  a  deed  is  a  disaffirmance  of  a  former  deed  made  by 
the  grantor  when  an  infant.^  So,  if  a  case  be  covered  by  a 
clear  rule  of  positive  law,  it  is  only  the  court,  and  not  the 
jury,  that  can  administer  an  equitable  exception  in  its  behalf, 
or  judge  whether  the  evidence  offered  is  admissible  to  sus- 
tain such  exception.  As  whether  particular  parol  evidence 
be  sufficient  to  convert  an  absolute  conveyance  into  an 
equitable  mortgage.' 

§  80.  It  is  for  the  court,  and  not  the  jury,  to  say,  whether 
certain  acts  were  according  to  the  constitution  and  by-laws 
of  a  society.'  So,  where  the  material  facts  are  not  con- 
troverted, the  question,  whether  upon  those  facts  the  act 
■incorporating  a  town  and  the  assessment  of  tax  under  it  are 
constitutional  and  valid,  is  a  conclusion  of  law,  which  may 
be  pronounced  at  once  by  the  court  in  its  instructions  to  the 
jury.     Though  the  facts,  if  controverted,  are  for  the  jury.' 

§  81.  It  is  for  the  court  to  decide,  what  are  the  letters 
and  figures  in  a  written  instrument,  and  the  meaning  to  be 

'  Stroh  V.  Hess,  1  Watts  &  Serg.        '  Symmes  v.  Brown,  13  Ind.  318. 
147;  Chrisman  2).  Gregory,  4  B.  Mon.        ^  Peterson  «.  Laik,  24  Mis.  541. 
474.  '  De  Prance  D.De  France,  34  Penn. 

"  Eyser  v.  Weissgerber,  2  Clarke,  385. 
463.  '  Osceola,  &o.  v.  Rost,  15  Md.  295. 

»  Rigby  1'.  Norwood,  34  Ala.  129.  ^  Maltus  v.  Shields,  2  Met.  (Ky.) 

<  Cox  V.  Freedley,  33  Penu.  124.  553. 
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attaolied  to  them.'     Though,  if.  the  court  is  in  doubt,  it  may 
submit  the  question  to  the  jury .^ 

§  82.  It  is  held  that  the  terms  of  an  oral  contract,  when 
clearly  proved,  and  intelligible  and  explicit,  are  to  be  con- 
strued by  the  court,  and  not  by  the  jury.'  But  the  distinc- 
tion is  made,  that  the  meaning  of  the  parties  to  a  written 
contract  is  a  question  of  law,  to  be  decided  by  the  court ; 
but  where  there  is  no  written  instrument,  circumstances  in 
proof  may  essentially  vary  the  literal  import  of  the  language 
employed;  and  it  is  not  the  province  of  the  judge  to  give  a 
construction  to  it,  as  an  imperative  rule  of  law,  but  for  the 
jury  alone  to  determine,  from  the  evidence,  what  was  said  and 
done  by  the  parties,  and  therefrom  to  find  their  intention." 

§  83.  So  it  is  held,  that,  where  a  written  instrument  has 
been  lost,  and  parol  evidence  of  its  contents  received,  its 
construction  is  still  for  the  court,  and  not  for  the  jury.* 

§  84.  Whether  a  contract  is  against  public  policy,  is  a 
question  of  law." 

§  85.  The  construction  of  a  record  is  a  question  of  law.' 
So  it  is  error  to  refer  to  the  jury  the  question,  how  far  parol 
evidence  is  inconsistent  with  a  record.'  Thus,  in  a  suit  by 
an  administrator,  the  construction  of  the  order  appointing 
him  administrator  is  a  matter  for  the  determination  of  the 
court,  and  it  is  the  duty  of  the  court  to  instruct  the  jury 
whether  the  order  is  valid.'  So  it  is  the  duty  of  the  court, 
and  not  of  the  jury,  to  determine  the  nature  of  the  action, 
or  for  what  the  plaintiff  seeks  to  recover.  Thus  where,  in 
an  action  of  trespass,  for  destroying  a  bridge,  and  killing 

'  Riley  v.  Dickens,  19  111.  29.  =  Berwick  v.  Horsfall,  4  C.  B.  (N. 

2  Partridge  v.  Patterson,  6  Clarke,  S.)  450.     But  see  39  Maine,  307. 
514.     See  Nichols  v.  Frothingham,  *  Pierce  v.  Randolph,  12  Tex.  290. 
45  Maine,  220.  '  Weathered  v.  Mays,  4  Tex.  387. 

3  Short  V.  Woodward,  13  Gray,  86.         '  Thomason  v.  Odum,  31  Ala.  108. 
*  Guptill  V.  Damon,  42  Maine,  271.        '  Sims  v.  Boynton,  32  Ala.  353. 
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and  destroying  tbe  hogs  and  cattle  of  the  plaintiff,  the  court 
instructed  the  jury  as  follows:  "That  if  they  believe,  from 
the  pleadings  and  evidence,  that  this  is  an  action  merely  for 
an  alleged  injury  to  the  realty,  and  that  there  is  no  evidence 
that  the  realty  is  located  in  Pottawatamie  County,  or  that 
the  injury,  if  any,  was  done  in  that  county,  to  said  realty, 
they  may  find  for  the  defendants,  the  venue  in  such  cases 
being  local  and  material;"  held,  the  instruction  was  erro- 
neous.' So  the  issue,  upon  a  plea  of  nul  tiel  record,  is  triable 
alone  by  the  court,  on  an  inspection  of  the  record.^  But 
disputed  questions  of  fact,  proper  to  be  submitted  to  a  jury, 
will  not  be  decided  by  a  judge,  upon  the  return  of  a  rule  on 
the  sheriff  to  show  cause.' 

§  86.  Where  the  terms  of  a  contract  are  disputed,  the 
whole  matter  must  be  left  to  the  jury,  with  proper  instruc- 
tions.'' So  the  execution  of  a  contract  which  is  in  evidence 
is  a  question  for  the  jury,  and  a  prayer  assuming  such  exe- 
cution is  defective.*  So  the  nature  of  a  contract  is  held  to 
be  a  question  for  the  jury.  As  whether  a  particular  contract 
was  one  of  affreightment  as  with  a  common  carrier,  or  a 
hiring  by  the  job.°  So,  contrary  to  cases  already  cited,  it 
has  been  sometimes  held,  that,  if  it  becomes  necessary  to 
prove  by  parol  the  contents  of  a  written  instrument,  the 
construction  of  the  instrument  is  for  tbe  jury.'  So  where 
the  effect  of  a  written  agreement,  collaterally  introduced  as 
evidence,  depends,  not  merely  on  the  construction  and  mean- 
ing of  the  instrument,  but  upon  extrinsic  facts  and  circum- 
stances ;  the  inferences  of  fact  to  be  drawn  from  it  must  be 
left  to  the  jury.'  So,  although  the  legal  effect  of  papers 
is  to  be  determined  by  the  court;  it  is  held  that,  when  docu- 
ments are  offered  in  evidence  as  the  foundation  of  an  infer- 
ence of  fact,  whether  such  inference  can  be  drawn  from  them 

'  Beebe    v.    Stutsman,    5   Clarke  ^  Baltimore,  &c.  v.  Resley,  V  Md. 

(Iowa),  271.  297. 

2  Ridley   a.  Buchanan,   2  Swan,  *  Fuller  v.  Bradley,  25  Penn.  120. 

55.5.  '  Moore  v.  Holland,  39  Maine,  307. 

''  Dawson  v.  Dewan,  12  Rich.  499.  '  Barreda  v.  Hilsbee,  21  How.  U.  S. 

«  Chapin  v.  Potter,  1  Hilt.  366.  146. 
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is  a  question  for  the  jury.  When  documents  are  offered  for 
such  a  purpose,  they,  like  a  written  correspondence,  may  be 
explained  by  extrinsic  evidence.*  And  where,  in  a  suit  upon 
a  note,  the  testimony  leaves  it  doubtful  whether  the  defendant 
was  principal  or  surety,  the  court  should  leave  it  to  the  jury, 
after  calling  their  attention  to  the  point.^  So  where  two  per- 
sons jointly  purchased  land  by  articles  of  agreement,  and  one 
of  them  paid  part  of  the  purchase-money,  which  was  furnished 
him  by  the  other,  and  the  former  then  assigned  to  the  latter 
his  interest  in  the  articles,  who  paid  the  balance  of  the  pur- 
chase-money; held,  a  question  for  the  jury,  which  was  the  real 
purchaser.'  So,  whether  interlineations  in  a  deed  were  made 
before  or  after  its  execution,  and  whether  they  altered  it  mate- 
rially, are  questions  for  the  jury.''  Or,  in  general,  whether  an 
instrument  has  been  altered.'  Or  whether  pencil-marks  on 
a  note  amount  to  a  cancellation."  So,  upon  an  issue  devisavit 
vel  non,  the  document  presented  was  claimed  to  be  a  holo- 
graphic will.  It  was  found  among  the  papers  of  the  testator, 
but  among  a  package  marked  by  th^  testator  "not  valuable." 
The  court  charged  that  this  was  almost  an  irresistible  cir- 
cumstance against  the  will.  Held,  the  court  encroached  on 
the  province  of  the  jury,  and  the  charge  was  erroneous.' 
So  where,  in  an  action  of  ejectment  to  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  land,  there  are  con- 
troverted facts,  it  is  error  for  the  court  to  withdraw  the  case 
from  the  jury. ^ 

§  87.  The  construction  of  a  deed  is  not  to  be  submitted  to 
a  jury,  without  specific  directions  that  they  shall  only  deter- 
mine certain  matters  of  fact.^  (See  §  90.)  So  it  is  the  duty 
of  the  court,  in  a  case  calling  for  it,  to  instruct  the  jury 
what  inferences  may  be  legally  drawn  from  the  writings  in 

'  Primm  V.  Haren,  27  Mis.  205.  «  Stockton  v.  Graves,  10  Ind.  294. 

2  Wyley  v.  Stanford,  22  Geo.  386.  '  Marr  v.  Marr,  5  Sneed,  385. 

'  Crow  V.  Crow,  29  Penn.  216.  »  Williams  v.  Bentley,  29  Penn. 

«  Eeinhart  v.  Miller,  22  Geo.  402.  272. 

*  Jones  V.  Ireland,  4  Iowa,  63 ;  ^  Morse   v,  Weymouth,   2  Wms. 

Ault  V.  Fleming,  7  Clarke,  143.  824. 
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question,  coupled  with  the  conduct  of  the  parties  in  exposition 
of  them ;  the  legal  sufficiency  of  proof  being  for  the  court, 
the  moral  weight  of  legally  sufficient  evidence  being  for  the 
jury.'  So  although,  in  general,  the  question  whether  a  con- 
tract has  been  executed  only  as  an  escrow  is  for  the  jury, 
because  it  generally  depends  on  facts  proved  by  oral  evi- 
dence; yet,  where  the  evidence  is  in  writing,  as  where  the 
contract,  signed  by  one  party  (even  after  signature  by  the 
agent  of  the  other),  is  sent  inclosed  in,  or  is  accompanied 
by,  a  letter,  explaining  that  it  is  only  signed  on  condition  of 
something  being  done — as,  for  example,  a  counterpart  being 
executed  by  the  other  party — the  construction  of  such  evi- 
dence is  for  the  judge.* 

§  88.  Where  some  of  the  terms  in  which  a  contract  is 
expressed  are  words  of  science  or  art,  which  require  the 
evidence  of  experts  to  explain  them ;  the  jury,  of  necessity, 
must  pass  on  the  meaning  of  those  words;  but,  being  ascer- 
tained by  them,  the  duty  of  the  court  is  still  to  give  a  con- 
struction to  the  contract.  Where  there  are  not  such  terms, 
the  contract  is  entirely  with  the  court.' 

§  89.  The  construction  of  a  patent  is  ordinarily  a  question 
of  law  for  the  court,  and  not  for  the  jury."  The  meaning  ot 
a  patent,  as  of  other  documents,  depends  upon  its  terms,  and 
not  on  matters  of  fact.  But  where  an  ambiguity  is  raised 
by  evidence  dehors  the  document,  which  is  plain  upon  the 
face  of  it,  the  ambiguity  being  as  to  a  term  which  imports 
one  thing  in  a  scientific  sense,  and  another  in  a  commercial 
sense;  it  is  left  doubtful,  whether  the  question  is  for  the 
judge  or  the  jury.' 

§  90.  As  has  been  seen  (§  87),  construction  of  deeds  is  for 
the  court;  and  though  the  jury  must  ascertain  as  a  fact  where 

'  Wheeler  u.  Schroeder,  4  K.  I.        *  Bovill  v.  Pimm,  36  Eng.  L.  &  Eq. 

383.  441. 

2  Furness  v.  Meek,  3  Hurl.  &  Nor.        *  Hills  v.  London,  &c.  3  Hurl.  & 

907.  Nor.  920. 

'  Silverthorne  v.  Fowle,  4  .Jones, 
362. 
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the  boundaries  of  a  grant  are,  it  is  the  duty  of  the  court  to 
declare,  what  the  boundaries  are  that  control  the  location.* 

§  91.  Where  several  orders  for  manufactured  articles  were 
given  by  the  vendees,  to  some  of  which  the  vendors  replied, 
that  they  should  be  filled  at  the  earliest  day,  to  others,  that 
the  orders  had  been  entered  on  their  books,  to  be  filled  at 
the  times  named,  the  vendees  knowing  that  all  orders  were 
so  entered  and  filled  in  succession,  or  pro  rata,  the  vendees' 
letters  also  showing  that  they  recognized  the  above  custom ; 
an  instruction,  that  from  the  correspondence  the  vendees  were 
chargeable  with  notice  of  the  custom,  was  held  correct,  as  it 
left  to  the  jury  to  decide  whether  the  letters  produced  were 
those  of  the  parties,  and  it  determined  the  construction  and 
effect  of  the  writings,  if  proved,  which  is  always  a  question 
for  the  court.'^ 

§  92.  It  is  the  exclusive  province  of  the  jury  to  find 
whether  or  not  a  [written]  contract  was  made,  but  the  true 
intent  and  obligation  they  must  find,  if  at  all,  under  the  in- 
struction of  the  court,  and  a  mistake  in  such,  instruction  is 
error.^  So  the  jury  are  bound  to  accept  the  legal  construc- 
tion put  upon  the  words  of  a  will  by  the  court." 

§  93.  A  question  of  usage  is  for  the  jury.*  Thus,  whether 
articles  carried  in  a  passenger's  trunk  are  properly  denomi- 
nated baggage,  that  is,  such  as  travellers  on  their  journey 
usually  carry  in  their  trunks.^  But  the  court  may  properly 
instruct  the  jury,  what  will  amount  to  a  sale  of  a  raft  of 
lumber,  and  refer  to  a  custom  of  the  river,  making  a  measure- 
ment, certificate,  and  payment  necessary  to  complete  the  con- 
tract.'   And  the  reasonableness  of  a  regulation  or  custom,  on 

'  Whittelsey  v.  Kellogg,  28   Mis.  "  Downing  v.  Bain,  24  Geo.  372. 

404.  «  Sultana  v.  Chapman,  5  Wis.  454. 

^  Bliven  v.  New  England,  &o.,  23  «  Grant  v.  Newton,  1  E.  D.  Smith, 

How.  IT.  S.  420.  95. 

'  Illinois,  &c.  V.   Cassell,  17   III.  '  Erisman  v.  Walters,  26   Penn. 

389.  467. 
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rail-trains,  which  requires  passengers  for  way-stations  to  sur- 
render their  tickets,  immediately  after  leaving  the  principal 
or  regular  stopping  place,  nearest  their  destination,  is  a  ques- 
tion of  law.^ 

§  94.  A  late  writer  remarks,  "In  general,  it  may  be  said 
that  questions  of  reasonableness,  other  than  that  of  time,  are 
questions  of  fact  for  the  jury."* 

§  95.  The  question  of  reasonable  time  also  is  sometimes 
held  to  be  for  the  jury.'  Thus,  where  hogs  delivered  to  be 
slaughtered  were  not  slaughtered  till  several  days  after  de- 
livery, and,  the  weather  then  being  unsuitable,  a  loss  ensued ; 
it  was  held  to  be  for  the  jury  to  decide  what  was  the  cause 
of  the  spoiling  of  the  meat,  and  whether  it  was  the  defend- 
ant's fault."  So  a  contract  under  seal  was  made,  in  January, 
1853,  to  purchase  laud  at  a  fixed  price,  no  time  of  payment 
being  specified.  The  purchaser  entered,  and,  no  part  of  the 
purchase-money  being  paid,  the  vendor,  in  1854  or  1855, 
gave  him  notice  to  quit.  In  trespass  to  try  title,  held,  what 
was  a  reasonable  time  for  the  payment  of  the  purchase-money 
was  a  question  for  the  jury.'  So  whether  an  award  was  made 
within  a  reasonable  time,  within  the  intendment  of  the  par- 
ties.°  If  the  facts  are  not  clearly  established,  or  if  the  ques- 
tion of  time  depends  upon  other  controverted  facts,  or  where 
the  motives  of  the  party  enter  into  the  question,  it  has  been 
said  that  the  whole  must  necessarily  be  submitted  to  a  jury.' 

§  95  a.  But  on  the  other  hand  it  is  laid  down,  that  "  what 
is  a  reasonable  time  is  a  question  of  law  for  the  court.  They 
will  consider  all  the  facts  and  circumstances  of  the  case  in 

'  Vedder  ».  Fellows,  20  N.  Y.  (6  Thompson,  3  M.  &  W.  445  ;  Howe  v. 

Smith)  126.  Huntington,  15  Maine,  350. 

2  2  Pars,  on  Con.  47.  '  Ferguson  ■/.  Fox,  1  Met.  (Ky.) 

'  Meek  v.   Spencer,  8   Ind.   118;  83. 

Hill  V.  Hobart,  16  Maine,  164 ;  Cocker  *  Hays  v.  Hays,  10  Rich.  419. 

o.  Franklin,  &c.,  3  Sumn.  530  ;  Stea-  "  Haywood  v.  Harmon,  17  111.  477. 

gall  u.  M'Kellar,  20  Tex.  265  ;  Greene  '  Hill  ^.  Hobart,  16  Maine,  164; 

V.  Dingley,  24  Maine,  131 ;  Ellis  v.  2  Pars,  on  Con.  174,  n. 

17 
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determining  this,  and  if  any  facts  bearing  upon  this  point  are 
in  question,  it  will  be  the  province  of  the  jury  to  settle  those 
facts,  although  the  influence  of  the  facts  when  determined, 
upon  the  question  of  reasonableness,  remains  to  be  deter- 
mined by  the  court."^ 

§  96.  The  point  referred  to  arose  in  a  late  case  in  Massa- 
chusetts, where  it  was  held  that  the  question,  whether  repairs 
made  by  insurers,  under  a  right  reserved  in  the  policy,  are 
made  within  a  reasonable  time,  depending  on  the  dates  of 
various  notices  given  by  the  parties  to  each  other,  the  delay 
occasioned  by  the  sickness  and  death  of  workmen  employed, 
and  .the  peculiar  nature  of  the  property,  must  be  submitted 
to  the  jury,  although  the  particular  circumstances  are  not 
disputed.^  In  that  case,  the  following  abstract  of  other  lead- 
ing cases  on  the  subject  is  given  by  Judge  Metcalf.  "  In 
Tindal  v.  Brown,  1  T.  E.  168,  Lord  Mansfleld  said :  '  What 
is  reasonable  notice  is  partly  a  question  of  fact  and  partly  a 
question  of  law.  But  whenever  a  rule  can  be  laid  down 
with  respect  to  this  reasonableness,  that  should  be  decided 
by  the  court,  and  adhered  to  by  every  one  for  the  sake  of 
certainty.'  In  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  273, 
which  was  an  action  on  a  policy  of  marine  insurance,  where 
one  question  was,  whether  the  assured  had  made  an  abandon- 
ment in  a  reasonable  time,  Chief-Justice  Marshall  said : 
'The  law  is  settled,  that  an  abandonment,  to  be  effectual, 
must  be  made  in  a  reasonable  time;  but  what  time  is  reason- 
able is  a  question  compounded  of  fact  and  law,  which  has 
not  yet  been  reduced  to  such  certainty  as  to  enable  the  court 
to  pronounce  upon  it  without  the  aid  of  a  jury.  Certainly 
the  delay  may  be  so  great  as  to  enable  every  man  to  declare, 
without  hesitation,  that  it  is  unreasonable ;  or  the  abandon- 
ment may  be  so  immediate,  that  all  will  admit  it  to  have 
been  made  in  reasonable  time;  but  there  may  be  such  a 
medium  between  these  extremes,  as  to  render  it  doubtful 


"1 


'  2  Pars,  on  Con.  47.  ^  Haskins    v.    Hamilton,    &o.,   5 

Gray,  432. 
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whether  the  delay  has  been  reasonable  or  otherwise.    If  it 
was  a  mere  question  of  law,  which  the  court  might  decide, 
then  the  law  would  determine,  to  a  day  or  an  hour,  on  the 
time  left  for  deliberation,  after  receiving  notice  of  the  loss. 
But  the  law  has  not  so  determined;  it  therefore  remains  a 
question  compounded  of  fact  and  law,  which  must  be  found 
by  a  jury,  under  the  direction  of  the  court.'     The  applica- 
tion of  these  principles  to  the  present  case  is  too  obvious  to 
require  illustration.     Besides,  there  are  numerous  decisions 
from  which  this  case  cannot  be  distinguished,  showing  that 
the  question  of  reasonable  time  was  peculiarly  proper  for  the 
consideration  of  the  jury.     In  Facey  v.  Hurdom,  3  B.  &  C. 
213,  and  5  D.  &  R.  68,  the  question  was,  whether  after  the 
setting  out  of  tithe  the  crop  had  been  left  on  the  ground  a 
reasonable  time  for  the  tithe-owner  to  compare  his  tenth  with 
the  residue.     Bayley,  J.,  said  :    '  There  certainly  are  cases 
where  it  is  for  the  judge  to  say  what  is  a  reasonable  time. 
But  in  this  instance  the  question  depended  upon  a  variety 
of  circumstances,  such  as  the  residence  of  the  respective  par- 
ties, the  time  when  notice  was  given  that  the  corn  would  be 
tithed,  the  state  of  the  weather,  and  other  things  not  proper 
for  the  consideration  of  the  jury ;  and  I  think  that  the  ques- 
tion was  properly  left   to  them.'     In'  Cocker  v.  Franklin 
Hemp  and  Flax  Manuf'g  Co.,  3  Sumner,  530,  the  question 
whether  goods  that  had  been  ordered  from  England,  had  been 
furnished  in  a  reasonable  time,  was  submitted  to  the  jury. 
Story,  J.,  remarked :  '  The  whole  question  now  before  the 
jury  is,  whether  these  articles  were  manufactured  and  offered 
to  be  delivered  within  a  reasonable  time.    That  reasonable 
time  must  be  judged  of  by  all  the  circumstances,  and,  of 
course,  with  all  the  natural  calculations,  which  might  fairly 
arise  from  the  distance  of  the  countries,  the  season  of  the  year,, 
the  state  of  the  markets  and  orders,  the  pressure  of  business, 
and  the  common  disappointments  and  retardations  incident, 
to  the  manufacture  of  any  new  article.'"^ 

'  5  Gray,  438. 
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§  96  a.  A  party  cannot  object  to  an  instruction  of  the 
court,  submitting  to  the  jury  the  question  of  what  consti- 
tutes reasonable  use,  when  by  his  own  prayer  such  question 
is  so  submitted,  and  when  he  has  also  taken  issue  on  a  plea 
alleging  such  use.' 

§  97.  Where  the  law  allows  a  certain  percentage  to  a 
trustee,  it  is  no  error  for  the  court  to  charge  the  jury,  that 
such  percentage  would  be  a  reasonable  compensation  for  the 
services  of  such  trustee.^ 

§  98.  The  question,  whether  a  certain  transaction  consti- 
tutes payment  of  a  debt,  is  generally  one  of  fact  for  the 
jury,  and  not  of  law  on  the  facts  proved.'  So  whether  a 
note,  given  for  the  settlement  of  a  suit  against  a  third  person, 
is  an  extinguishment  of  the  original  claim,  or  collateral  to 
it.''  So,  where  a  third  person  pays  the  sum  due  on  a  note 
and  takes  it  into  his  possession,  whether  he  intended  to  pay 
it  for  the  accommodation  of  the  maker,  or  to  purchase  it."  So, 
in  a  suit  on  instalments  for  stock,  whether  payments  were 
made  on  a  new  issue,  or  on  the  subscription  sued  on.°  So  in 
an  action  for  contribution  between  two  co-sureties,  if  the  evi- 
dence shows  that  the  entire  debt,  for  which  the  plaintiff,  de- 
fendant, and  a  third  co-surety  were  bound,  was  paid  off  by 
the  plaintiff  and  such  third  co-surety,  but  does  not  show  the 
respective  proportions  paid  by  each ;  the  court  should  not 
exclude  the  evidence  on  the  ground  of  its  insufficiency,  nor 
charge  the  jury  that  it  is  insufficient  to  authorize  a  recovery 
by  the  plaintiff,  but  should  leave  its  weight  to  the  jury.'  So, 
where  there  are  two  debts,  one  of  which  is  barred  by  the 
statute  of  limitations,  and  there  is  a  part  payment  not  specifi- 
cally appropriated  by  the  debtor;  whether  the  payment  was 

1  Hesg  V.  Newcomer,  7  Md.  325.  ^  Eunyon  v.  Clark,  4  Jones,  52. 

^  Burney  v.  Spear,  17  Geo.  223.  '  Indiana,  &c.  v.  Cavett,  12  Ind. 

'  Comstock  V.  Savage,  27   Conn.  316. 

184;  Williams  v.  Bentley,  29  Penn.  '  McDongald  u.  Dawson,  30  Ala. 

^72 ;  Binion  v.  Miller,  27  Geo.  78.  553. 

'  Wilson  u.  Hanson,  20  N.  H.  375. 
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made  generally,  on  account  of  whatever  might  be  due  at  the 
time,  or  on  a  particular  account.'  So  the  question,  to  what 
particular  debt  or  debts  a  general  acknowledgment  applies, 
in  order  to  avoid  the  statute.^  (See  §  101.) 

§  99.  Under  some  circumstances,  however,  payment  is 
held  a  question  of  law.'  Thus  a  motion,  that  a  fi.  fa.  shall 
be  entered  satisfied,  because  paid,  need  not  be  determined 
with  a  jury,  but  may  be  by  the  court  alone.^ 

§  100.  It  is  held  to  be  a  question  of  law,  what  evidence 
will  repel  the  presumption  of  payment  arising  from  the  lapse 
of  time.  Though,  if  the  question  is  left  to  the  jury,  but 
correctly  decided  by  them,  a  new  trial  will  not  be  granted.' 
So,  although  strictly  the  presumption  of  payment  and  con- 
veyance of  land  under  a  contract,  arising  from  lapse  of  time, 
is  a  matter  for  the  jury,  yet,  where  the  weight  of  proof  is 
so  decisive  that,  if  the  jury  had  found  against  it  the  court 
would  have  granted  a  new  trial,  the  court  may  draw  the 
inference  and  grant  a  nonsuit." 

§  101.  A  new  trial  was  granted  for  an  instruction,  that, 
from  the  whole  testimony,  the  action  was  not  barred  by  the 
statute  of  limitations.'  But  a  new  trial  was  refused,  where, 
in  answer  to  the  statute  of  limitations,  a  letter  of  the  defend- 
ant was  offered  in  evidence,  and  the  judge  instructed  the 
jury  that  after  the  production  of  this  letter  the  statute  was 
entirely  out  of  the  question,  the  court  being  of  opinion  that 
the  letter  was  a  clear  acknowledgment  of  an  actually  exist- 
ing debt.»  (See  §  98.) 

§  102.  Whether  a  transaction  concerning  a  note  is  a  sale  of 

'  Walker  v.  Butler,  37  Eng.  Law  '^  Woodbury  v.    Taylor,  3  Joues 

and  Eq.  13.  504.     See  1  Wms.  628. 

^  Kimball  v.   Baxter's   Estate,  1  °  Brotherson    u.    Jones,    Hill    & 

Williams,  628.     See  3  Jones,  504.  Denio,  171. 

'  Frost  V.  Martin,  9  Post.  306.  '  Fisher  v.  Duncan,  1  Hen.  &  M. 

'  Tucker  v.  Respass,  2S  Geo.  613.  563. 

8  Colledge  v.  Hone,  10  Moo.  431. 
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the  note  or  an  usurious  loan,  is  held  a  question  for  the  jury.' 
So  where  a  note  was  negotiated  in  New  York,  at  a  rate  of 
interest  which  in  New  Jersey  would  be  usurious,  between 
parties  resident  in  New  Jersey ;  held,  not  conclusive  evi- 
dence that  the  transaction  was  in  evasion  of  the  usury  laws, 
but  a  question  for  the  jury,  on  all  the  evidence.^ 

§  103.  Where  the  consideration  of  a  note  is  disputed,  and 
there  is  conflicting  testimony,  the  jury  must  decide  the  point.' 
So  whether  the  contingency  has  happened  upon  which  a 
draft  is  payable.* 

§  104.  Where  a  party,  having  abandoned  his  contract  to 
work  for  a  year,  on  the  ground  of  ill  usage,  seeks  to  recover 
under  a  quantum  meruit ;  the  question,  whether  the  ill  usage 
was  sufficient  to  justify  the  abandonment,  should  be  left  to 
the  jury.  It  is  erroneous  in  such  case  to  charge  the  jury, 
that,  "if  they  believe  the  fact  of  ill  usage  made  out,  the 
plaintiff  is  entitled  to  recover."* 

§  105.  The  evidence  of  a  promise  to '  pay  the  debt  of 
another  must  be  clear,  explicit,  and  certain ;  but  whether  it 
be  so  or  not,  is  a  question  for  the  jury.*  So  in  an  action  of 
assumpsit,  in  which  the  defendant's  promise  rests  on  parol 
evidence,  it  is  error,  even  if  the  consideration  for  it  be  ade- 
quate, ta  take  from  the  jury  the  question  of  fact  as  to  the 
promise,  and  to  charge  that,  if  the  evidence  be  believed,  the 
plaintiff  is  entitled  to  recover.'  So  if  a  party  is  presented 
with  a  bill,  and  admits  it  to  be  correct,  but  states  that  he  has 
a  bill  on  his  part  against  the  claimant,  which  he  wishes  to 
have  settled;  the  whole  conversation  may  be  left  to  the  jury.' 

§  106.  It  is  a  question  for  the  jury,  upon  all  the  evidence, 
to  whom  the  credit  was  given,  where  goods  were  furnished 

'  Mis  V.  Madison,  &c.,  11  Ind.  117.  ^  Erving  v.  Ingrain,  4  Zabr.  520. 

^  Durant  v.  Banta,  3  Dutch.  624.  ^  Knus  v.  Young,  34  Penu.  tiO. 

3  Swain  c  Ettling,  32  Penn.  486.  '  Tobin  v.  Gregg,  34  Penn.  446. 

*  Nagle  V.  Homer,  8  Cal.  ^63.  '  Pearson  v.  Chapman,  21  111.  650. 
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under  the  following  order:  "Please  let  A.  B.  haye  the  fulling 
mill,  crank,  and  other  work  for  0.  D. — E.  F."'  So,  upon  a 
proceeding  to  enforce  a  lien  for  building  materials,  whether 
the  materials  were  furnished  solely  upon  the  credit  of  the 
contractor,  or  wholly  or  partly  on  that  of  the  building;  and 
this  though  the  contractor's  note  was  given  for  the  price.^ 
So  where  parents  have  lived  with  a  step-son,  the  jury  is  to 
decide,  on  the  facts  proved,  whether  they  should  pay  for 
their  board  or  not.'  So  a  person  rendered  services  to  a  cor- 
poration as  treasurer,  having  been  regularly  elected  to  that 
office,  but  with  no  arrangement  for  compensation.  Evidence 
was  introduced,  tending  to  prove  that  he  had  a  connection  as 
partner  with  another  officer  of  the  corporation,  from  which 
he  expected  incidental  compensation  for  his  services  to  the 
corporation,  and  that  he  did  not  make  any  claim  on  the 
corporation  until  some  time  after  his  term  of  office  expired. 
Held,  it  was  a  proper  question  for  the  jury,  whether  such 
services  were  gratuitous." 

§  107.  When  the  facts  are  found,  what  is  or  is  not  suffi- 
cient notice,  is  a  question  for  the  court.'  But  the  questions, 
whether  a  dam  was  a  nuisance,  and  whether  three  weeks' 
notice  to  remove  it,  before  suit,  was  sufficient,  were  held 
properly  submitted  to  the  jury."  So  where  a  policy  of  in- 
surance requires,  that  notice  shall  be  given  to  the  company 
of  any  alterations  which  shall  tend  to  increase  the  risk; 
whether  particular  alterations,  of  which  notice  has  not  been 
given,  have  such  tendency.'  So,  where  there  is  evidence 
that  the  son  of  a  co-surety  gave  notice  to  the  creditor  to  pro- 
ceed against  the  principal  debtor;  whether  he  had  authority 
to  give  such  notice.' 

'  Turton  v.  Burke,  4  Wis.  119.  ^  Kemmerer  v.  Edelman,  23  Penn. 

2  Odd  Fellows',  &c.  v.  Masser,  24  143. 

Penn.  507.  '  Sohenck  v.  Mercer,  &c.,  4  Zabr. 

•3  Myers  v.  Malcom,  20  111.  621.  447. 

*  Pendleton  v.  Empire,  &c.,  19  N.  '  Klingensmith  v.  Klingensmith, 

y.  (5  Smith)  13.  31  Penn.  460. 

°  Sherer  v.  Easton  Bank,  33  Penn. 
134. 
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§  108.  Color  of  title  is  a  question  of  law,  but  the  good  faith 
of  the  party  claiming  under  it  is  a  question  of  fact.'- 

§  109.  It  is  held  a  question  of  law,  what  constitutes  adverse 
possession,  and  what  evidence  is  necessary  to  sustain  it.^  But 
in  an  action  of  trespass  quare  clausum,  where  the  character  of 
the  plaintiff^s  possession  and  the  right  of  the  defendants  to 
enter  were  assumed  by  the  judge  adversely  to  the  defendants, 
instead  of  being  left  to  the  jury;  a  verdict  for  the  plaintiff 
was  set  aside.'(a) 

§  110.  Where  a  sheriff  advertised  a  sale  of  "that  land  on 
which  W.  T.  now  lives,"  and  there  was  evidence  to  show 
that  part  of  the  land  described  in  the  sheriff's  deed  was  not 
included  in  the  advertisement,  W.  T.  not  living  on  it  at  the 
time;  held,  this  was  a  question  of  fact  for  the  jury,  and  a 
charge,  which  took  this  question  from  them  by  directing  a 
verdict,  was  erroneous." 

§  111.  Whether  a  marked  corner,  made  at  the  time  the 
deed  was  made,  but  not  called  for  by  name,  was  intended  to 
be  adopted  in  the  deed,  or  whether  it  was  intended  by  the 
bargainer  that  course  and  distance  should  prevail,  is  a  ques- 

'  Woodward  v.  Blancliard,  16  111.  son  v.  Bailey,  17  Geo.  600 ;  Lockhart 

424.  V.  Luker,  36  Miss.  68. 

*  Cornelius  u.  Giberson,  1  Dutch.  '  Reid  v.  Kirk,  12  Rich.  54. 

1 ;  Bowie  v.  Brahe,  3  Duer,  35  ;  Pax-  ■•  Todd  v.  Philhower,  4  Zabr.  796. 

(a)  In  a  real  action  for  flats,  the  judge  instructed  the  jury,  at  the 
request  of  the  tenant,  that  it  might  be  shown,  by  occupation  and  con- 
veyances, that  the  proprietors  of  the  flats  had  agreed  that  the  dividing 
lines  between  their  estates  should  run  in  a  certain  direction ;  and  that 
upon  such  evidence  the  jury  might  presume  releases  and  conveyances 
between  the  proprietors,  establishing  such  line,  since  lost.  Held  no 
ground  of  exception,  that  the  judge,  at  the  same  time,  called  the  jury's 
attention  to  the  peculiarity  of  the  law  in  relation  to  the  ownership  of 
flats,  by  which  there  can  be  no  disseizin  of  them  but  by  actual  occupa- 
tion, as  affording  a  ground  of  improbability  that  any  such  agreement, 
releases,  or  conveyances  have  been  made.   Curtis  v.  Francis,  9  Gush.  427. 
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tion  of  fact,  in  the  ascertainment  of  boundaries,  that  should 
be  left  to  the  jury,  with  proper  instructions.' 

§  112.  Upon  ejectment  to  try  the  title  to  unseated  land 
sold  for  taxes,  it  is  a  question  for  the  jury  what  land  was 
assessed  for  the  taxes;  and  the  land  which  was  intended  to 
be  assessed  and  sold  passes  to  the  purchaser,  however  it  may 
be  designated.^ 

§  113.  The  location  and  survey  of  land,  where  there  is  no 
conflict  of  evidence,  are  questions  of  law.^  So  where  land 
appears  by  the  pleadings  to  be  within  a  given  section,  town- 
ship, and  range,  as  established  by  government  survey,  its 
locality  is  matter  of  public  record  addressed  to  the  judicial 
knowledge  of  the  court,  and  is  not  a  question  for  the  jury." 

§  114.  But  it  is  the  province  of  the  jury,  to  say  whether 
a  descriptive  warrant  has  been  located  on  the  land  it  called 
for  or  nof  So  in  an  action  of  ejectment,  an  assignment 
from  David  B.,  of  a  patent  for  donation  lands  drawn  under 
the  act  of  24th  March,  1785,  being  relied  on  as  part  of  the 
title,  it  appeared  by  the  general  draught  of  the  district,  that 
the  lot  in  question  was  drawn  by  David  B.  The  patent  set 
forth,  that,  in  consequence  of  the  services  of  John  B.,  the  lot 
is  granted  to  the  said  John,  to  hold  to  the  said  David  B.  and 
his  heirs  and  assigns.  Held,  it  was  a  question  for  the  jury, 
whether  the  lot  was  intended  to  be  granted  to  David  B.°  So 
where  Congress  had  directed  certain  lands  to  be  laid  out  in 
a  certain  manner  and  sold,  except  certain  lots  which  the 
Secretary  of  the  Treasury  might  reserve  for  the  support  of 
schools;  whether  those  lots  were  so  reserved  is  a  question 
for  the  jury.  There  is  no  legal  presumption  that  he  made 
the  selection.' 

'  Safret  1).  Hartman,  5  Jones,  185.         '  Cassidy  v.   Conway,   25   Penn. 

2  Eussel  V.  Werntz,  24  Penn.  337.  240. 

'  Ramage  o.  Peterman,  25  Penn.         «  Black  v.  Wurts,  24  Penn.  125. 
349.  '  Dickins  c.  Mahana,  21  How.  U. 

«  Hypfuer  v.  Walsh,  3  Iowa,  509.  S.  276. 
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§  115.  The  court  cannot  determine  -what  are  the  limits  or 
whether  there  are  any  limits  of  a  place,  not  being  a  public 
corporation,  described  by  its  name  only.'  So  where  the 
plaintiffs  were  to  run  for  the  defendant  his  staves  "at  and 
near  T."  at  a  specified  price;  held,  whether  a  point  a  mile 
and  a  half  from  there  was  "near  T.,"  within  the  meaning  of 
the  contract,  was  a  question  of  fact  for  the  jury.^  So  whether 
a  lot  is  an  "out  lot,"  under  the  act  of  June  13,  1812,  relating 
to  out  lots,  &c.,  belonging  to  certain  towns  in  Missouri,  and 
has  been  inhabited  as  such  within  the  meaning  of  that  act.^ 

§  116.  Delivery  is  in  general  a  question  for  the  jury.  Thus 
the  delivery  of  a  contract."  Or  of  goods  (under  the  direc- 
tion of  the  judge).'  Or  delivery  under  an  assign  ment.°  So 
either  in  a  sale  or  exchange  of  personal  property.'  Or 
whether  there  was  such  a  change  of  possession  as  the  nature 
of  the  property  requires  for  delivery.^  So  whether  there 
has  been  a  fraudulent  retention  of  possession  by  the  vendor 
of  personal  property." 

§  117.  The  sufficiency  of  provocation  to  excuse  or  ex- 
tenuate murder  is  a  question  of  law." 

§  118.  The  question,  how  much  less  weight  a  threat  made 
by  an  excited  man  is  entitled  to  than  one  made  by  a  cool 
man,  is  for  the  jury.'^  Or  whether  a  person  was  drunk.'^  So 
the  point  of  identity}^ 

§  119.  Intention  is  a  question  for  the  jury.  As  whether 
a  warranty  is  intended  by  the  language  used  between  the 

'  Blanding  i;.  Sargent,  33  N.  H.  »  Chase  v.  Ralston,  30  Penn.  539. 
239.  '  Howe  v.  Keeler,  27  Conn.  538. 

2  Shaw  V.  Davis,  7  Mich.  318.  '»  State  v.  Jones,  20  Mia.  58. 

'  Savignao  v.  Garrison,  18  How.        "  MoPherson  v.  The  State,  22  Geo. 

U.  S.  136.  478. 

*  Jaquith  v.  Hudson,  5  Mich.  123.        >^  Cummings  v.  Henry,  10  Ind.  109. 

»  Houghtaling  v.  Ball,  19  Mis.  84.        «  Freeman  v..  Loftis,  6  Jones,  524  ; 

«  Hall  V.  Wheeler,  13  Ind.  371.  Hines  v.   The  State,  26   Geo.   614  ; 

'  Rhea  v.  Riner,  21  111.  526.  Morton  v.  Waring,  IS  B.  Mon.  72. 
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parties.^  So  what  were  the  intentions  of  the  donor  of  a 
slave  by  parol,  whether  to  make  a  conditional  or  an  absolute 
gift,  is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the 
court.'  So  where  the  question  was,  whether  a  certain  assign- 
ment was  abandoned,  it  was  held  to  depend  on  intention,  and 
the  jury  must  decide  what  that  intention  was.' 

§  120.  In  an  action  to  recover  for  a  horse,  the  plaintiff 
claimed,  that  he  died  of  sudden  fright,  caused  by  the  fire 
and  explosion  of  a  cracker  fired  off'  by  the  defendant,  and  the 
defendant,  that  it  was  from  over-driving  in  warm  weather, 
and  there  was  evidence  upon  both  sides.  Held,  it  was  the 
province  of  the  jury  to  decide  this  issue,  and  the  court  would 
not  interfere  with  a  verdict  for  the  plaintiff.* 

§  121.  Partnership  is  a  question  of  law,  dependent  on  the 
facts.' 

§  122.  As  may  be  gathered  from  some  of  the  illustrations 
already  adduced,  mixed  questions  of  law  and  fact  necessarily  go 
to  the  jury,  under  the  instructions  of  the  court.  If  these  be 
deemed  by  the  party  insufficient,  he  should  move  at  the  time 
for  specific  instructions,  in  order  to  lay  the  foundation  for 
exception."  The  charge  should  be  confined  to  the  case  made 
out  in  proof;  but  when  there  is  testimony  tending  to  raise  a 
question,  it  is  not  for  the  court  to  pass  on  its  sufficiency,  but 
to  leave  it  to  the  jury,  merely  declaring  its  effect  in  law.' 

§  123.  It  is  ground  of  new  trial,  that  the  judge  fails  to 
instruct  the  jury  as  to  the  legal  meaning  of  a  technical  term. 
As  where,  in  an  action  for  use  and  occupation,  the  jury  were 
instructed  that  the  plaintiff  need  not  show  actual,  but  only 

'  Lamme  v.  Gregg,  1  Met.  (Ky.)  '  Robinson  v.  Green,  5  Barring. 

444.  115. 

2  Halbert  v.  Halbert,  21  Mis.  277.  ^  Kent  v.  Tyson,  20  N.  H.  121. 

'  Wilson  V.  Pearson,  20  111.  81.  '  Goodall   v.  Thurman,   1   Head, 

*  Conklin  v.  Thompson,  29  Barb.  209. 
218. 
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constructive,  occupation.     The  judge  should  have  explained 
the  meaDing  of  the  term  constructive.'- 

§  124.  What  constitutes  a  common  carrier  is  a  question  of 
law;  whether  a  person  comes  under  the  definition  is  one  of 
fact.^  So  the  meaning  of  the  phrase  in  a  building  contract, 
"when  the  walls  shall  be  completed,"  is  a  question  of  law 
for  the  court,  and  whether  the  necessary  acts  were  done  is  a 
question  for  the  jury.' 

§  125.  It  is  a  question  of  law  for  the  court,  whether  cer- 
tain articles  for  which  an  infant  is  sued  are  within  the  class 
of  necessaries.  While  it  is  for  the  jury  to  determine  whether 
the  articles  were  under  the  circumstances  necessary /or  him.* 

§  126.  Among  the  most  frequent  questions,  involving  to 
some  extent  both  law  and  fact,  are  those  of  fraud. {a)  The 
prevailing  rule  is,  that  fraud  is  always  a  question  for  the 
jury.  Thus  a  new  trial  was  granted,  where  the  jury  were 
instructed,  that  a  deed  executed  by  parent  to  child,  in  con- 
sideration of  natural  love  and  affection,  was  to  be  deemed  in 
law  fraudulent  and  void  against  a  creditor.     The  court  say : 

'  Towne  v.  D'Heinrich.,  33  Com.  '  Worcester,  &c.  a.  Harding,  11 
B.  (4  J.  Soott)  891.  Cush.  385. 

2  Pennewill  u.  Cullen,  5  Earring.  *  Swift  v.  Bennett,  10  Cusli.  436 ; 
238.  Merriam  v.  Cunningham,  11  Cush. 

40. 


[a)  See  Gage  v.  Parker,  25  Barb.  141;  Brwin  t;.  Voorliies,  26  lb.  127 ; 
Ohenery  v.  Palmer,  6  Cal.  119;  Upson  v.  Eaiford,  29  Ala.  188  ;  Howe 
V.  Keeler,  27  Conn.  538.  Upon  the  point  whether  continued  possession 
of  the  vendor  is  fraudulent  in  law  or  only  evidence  of  fraud,  see  Bissell 
V.  Hopkins,  3  Cow.  166  ;  Sturtevant  v.  Ballard,  9  John.  338  ;  Barrow  v. 
Paxton,  5  John.  261;  Hall  v.  Tuttle,  8  Wend.  375 ;  Collins  v.  Brush,  9 
Wend.  198.  Mr.  Graham  speaks  of  the  "  very  elaborate  and  perspicuous 
decision  of  the  court  in  Seward  v.  Jackson,  8  Cow.  406."  1  Graham,  289 
(abolishing  the  distinction  between  fraud  in  fact  and  fraud  in  law,  and 
requiring  the  question  in  all  cases  to  be  left  to  the  jury.  Ace.  Jackson 
V.  Peck,  4  Wend.  300). 
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"There  is  no  such  thing  as  fraud  in  law,  as  distinguished 
from  fraud  in  fact."^ 

§  127.  The  issue  being  on  a  party's  fraud,  the  court 
should  instruct  the  jury  as  to  what  constitutes  legal  fraud.^ 
But  where  the  evidence  is  conflicting,  it  is  error  to  instruct 
the  jury,  that  if  they  believe  the  evidence  they  must  find 
for  the  plaintifi?  Thus  the  question  of  fraudulent  intent  in 
the  execution  of  a  voluntary  deed  is  for  the  jury;  and  the 
court  has  no  right  to  assume  that  such  intent  is  proved, 
even  if  there  is  a  strong  tendency  of  the  evidence  in  that 
direction  .■* 

§  127  a.  In  a  case  where  the  court  would  have  been  au- 
thorized to  instruct  the  jury,  that  a  deed  for  a  valuable  con- 
sideration, made  subsequent  to  a  prior  voluntary  conveyance 
of  which  the  grantee  had  notice,  was  void,  if  such  an  in- 
struction had  been  asked  for;  a  proviso,  added  to  a  prayer, 
submitting  a  question  of  fraud  under  the  contract  to  the 
jury,  that,  if  they  also  find  the  consideration  inadequate, 
then  the  deed  is  void,  though  unnecessary,  will  not  vitiate 
the  prayer.' 

§  127  b.  Where  the  jury  are  instructed,  that  certain  cir- 
cumstances would  justify  the  conclusion,  that  a  conveyance 
was  fraudulent  in  fact,  in  a  case  where  there  is  no  presump- 
tion of  law  to  guide  them;  this  is  a  summing  up  of  the 
evidence,  not  an  instruction  on  a  question  of  law.° 

§  128.  A  general  charge,  that  "fraud  is  not  to  be  pre- 
sumed, but  must  be  proved  by  the  party  alleging  it,"  is 

'  Per  Sutherland,  J.,  Jackson  v.  '  Williams  «.  Hartshorn,  30  AJa. 

Timmerman,  7  Weud.  436 ;  Manning  211. 

V.  Dove,  10  Rich.  395  ;   Fowier  v.  ■■  Gardner  v.  Boothe,  31  Ala.  186. 

Swift,  3  Ind.  188;  Williams  w.  Bent-  *  Baltimore   v.  Williams,   6   Md. 

ley,  29  Penn.  272.  235. 

2  Flack  V.  Neill,  22  Tex.  253.  ^  McDermott  a.  Barnum,  19  Mis. 

204. 
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insufficient  and  calculated  to  mislead,  where  there  are  facts 
and  circumstances  tending  to  prove  fraud.' 

§  129.  The  question  whether  a  person,  buying  goods  when 
insolvent,  purchased  with  an  honest  intention  of  paying  for 
them  and  continuing  his  business,  is  to  be  decided  by  the 
jury  from  all  the  circumstances  in  the  ease.^  Or  whether, 
on  facts  in  evidence,  there  has  been  fraud  in  an  assignment 
of  goods,'  Or  whether  a  representation  as  to  credit,  though 
not  very  strong,  was  false  and  fraudulent,  the  maker  being 
proved  to  have  known  of  large  indebtednesses  of  which  he 
made  no  mention.''  Or  whether  a  conveyance  is  fraudulent  or 
not.'  Or,  if  there  is  any  evidence  tending  to  show  it,  whether 
a  deed  was  a  voluntary  one,  and  intended  to  hinder,  delay,  and 
defraud  creditors.^  So,  in  an  action  for  failing  to  convey  real 
estate,  the  question,  whether  the  vendor  acted  hond  fide,  or 
wilfully  neglected  or  refused.'  So  the  jury,  not  the  court, 
must  decide  on  the  fulness  of  a  debtor's  schedule.'  So  in 
equity,  the  question,  whether  the  consideration  of  a  contract 
is  so  grossly  inadequate,  that  a  decree  of  specific  performance 
should  be  refused,  is  properly  and  peculiarly  a  question  for 
a  special  jury.'  So  where  a  defendant  had  represented  the 
water-wheel  and  shaft  of  a  mill,  sold  by  him,  to  be  sound 
and  new;  it  was  held  error  to  instruct  the  jury,  that,  if  they 
had  been  put  in  less  than  two  years  they  were  new,  and  the 
representation  was  correct,  and  subsequent  rotting  would 
not  render  the  defendant  liable;  since  it  was  for  the  jury  to 
judge  both  of  their  soundness  and  newness."  So  in  an  ex- 
change of  horses,  whether  the  contract  was  in  all  respects 
carried  out  as  to  the  condition  of  the  animals,  is  a  question 
for  the  jury,  and  their  verdict  will  not  be  disturbed,  unless 
under  unusual  circumstances."    So  whether  a  misrepresenta- 

>  Causey  v.  Wiley,  27  Geo.  444.  '  Sweem  v.  Steele,  5  Clarke,  352. 

^  Buckley  v.    Artolier,   21   Barb.  See  Powell  c.  Davia,  19  Tex.  380. 

585.  «  Mims  v.  Lockett,  20  Geo.  474. 

'^  Church  V.  Drummond,  7  Ind.  17.  '  Willooxon  v.  Eason,  19  Geo.  565. 

"  Zabriskie  v.  Smith,  3  Kern.  322.  »  Reynolds  v.  Cox,  11  Ind.  262. 

5  Holman  o.  Martin,  12  Ind.  553.  "  Rhea  v.  Riner,  21  111.  526. 
s  Graham  v.  Smith,  25  Penn.  323. 
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tion  by  an  assured  be  material  to  the  risk  or  not,  is  a 
question  for  the  jury.^  So  in  an  action  for  fraud  in  the  per- 
formance of  a  contract  for  manufacturing  shingles,  a  trunk 
of  so-called  shingles  was  brought  into  court,  and  upon  in- 
spection the  judge  charged  that  they  were  not  shingles. 
Held,  a  new  trial  should  be  granted.'' 

§  130.  Fraud,  however,  may  sometimes  be  a  question  of 
law.  As,  under  some  circumstances,  in  case  of  an  alleged 
fraudulent  deed.'  Though  an  instruction,  relating  to  a  ques- 
tion of  fraudulent  intent,  must  be  based  upon  all  the  facts 
which  may  be  assumed  to  be  proved.* 

§  131.  Malice  is  in  general  a  question  of  fact  for  the  jury. 
Thus  in  an  action  for  the  service  of  a  process  upon  the  plain- 
tiff, the  instruction  was,  that  "  the  manner  in  which  the 
warrant  was  executed,  and  the  property  used,  is  evidence  to 
show  malice,  and  may  be  taken  into  consideration  in  en- 
hancing damages."  Held,  ground  of  new  trial,  because  it 
assumes  the  facts,  and  treats  the  question  of  malice  as  a  ques- 
tion of  law.'  So  whether  a  tree  in  a  highway,  cut  down  by 
the  overseer,  obstructed  the  road,  or  whether  it  was  cut  down 
wantonly  or  maliciously,  are  questions  for  the  jury .°  So  the 
question  of  malice,  in  the  trial  of  an  indictment  against  a 
magistrate  for  of&cial  misdemeanor.' 

§  132.  Whether  a  publication,  charged  as  libellous,  was. 
uttered  of  and  concerning  the  plaintiff',  is  a  question  for  the 
jury.^  But,  in  an  action  of  slander,  it  is  the  province  of  the 
court  and  not  the  jury  to  determine  what  expressions  were 
slanderous,  and  it  is  error  to  charge  "  that,  if  the  plaintiff  had 

'  Boardman  v.  Insurance  Co.,  20  *  Ewing  v.  Gray,  12  Ind.  64. 

N.  H.  551.  '  Sherman  o.  Duth,  16    111.  283. 

2  Morton  v.  Fairbanks,  11  Pick.  Ace.  Rogers  v.  West,  9  Ind.  400. 

368.  «  Winter  v.  Peterson,  4  Zabr.  524. 

'  AddingtonK.Etlieridge,12Gratt.  '  State  v.  Allen,  22  MiSi  318. 

436.  *  Green  v.  Telfair,  20  Barb.  11. 
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proved  the  speaking  of  any  of  the  slanderous  words  charged 
in  the  petition,  they  should  find  for  him.^ 

§  133.  "The  question  oi  prohable  cause,  in  an  action  for 
malicious  prosecution,  more  especially  where  the  testimony 
is  conflicting,  is  a  mixed  question  of  law  and  fact.  Where 
the  facts  are  uncontested,  it  is  the  duty  of  the  judge  to 
apply  the  law  and  determine  the  issue.  If  there  are  con- 
tested facts,  he  should  charge  the  jury  hypothetically,  upon 
the  state  of  facts  claimed  by  each  party ."^  More  especially 
if  counsel  demand  specific  instructions  on  the  facts.'  So 
where  a  plea  alleges  reasonable  and  probable  cause,  the  court 
is  bound  to  instruct  the  jury  what  allegations  are  sufficient; 
and  if  the  sufficient  allegations  are  proved,  but  others  are 
not,  the  case  should  be  submitted  upon  the  former.'' 

§  134.  A  Tiew  trial  will  not  be  granted  for  leaving  to  the 
jury  a  question  of  negligence.'  And  it  is  error  for  the  court 
to  say  what  particular  act  is  negligence.*  So  in  an  action  on 
the  case  for  negligence,  the  peculiar  circumstances  of  the 
cause  cannot  be  ascertained  by  the  court,  but  must  be  re- 
ferred to  the  jury.'  Thus  the  reasonable  diligence  of  an 
agent  is  a  question  for  the  jury.'  So  whether  a  town  has 
used  ordinary  care  in  the  construction  of  its  roads,  and 
whether  they  are  reasonably  safe.'  So  a  gate,  constructed 
by  a  railroad  company  at  a  crossing,  having  got  out  of  re- 
pair, the  adjoining  proprietor,  without  giving  notice  to  the 
company,  took  measures  to  secure  it,  which  proved  ineffectual; 
and  his  cattle  escaped  through  it  and  were  killed.  Held,  that 
whether  the  mode  adopted  was  reasonably  judicious,  and 
whether  the  plaintiff  was  culpably  negligent,  in  not  taking 

'  Estham  u.  Curd,  15  B.  Mon.  102.  '  Premantle  v.    London,   &c.,  10 

2  1  Billiard  onTorts,  3d  ed.,  chap.  Com.  B.  N.  S.  88. 

16,  §  23.      (See  lb.  and  sequ.  for  ^  Walker  v.  Herron,  22  Tex.  55. 

the  somewhat  nice  distinctions  upon  See  Hall  v.  Lowell,  10  Gush.  260; 

this  subject.)  Pennsylvania,  &c.  v.  Ogier,  35  Penn. 

^  Laughlin  v.  Clawson,  27  Penn.  60;   Zemp  v.    Wilmington,   &c.,   9 

328.  Kich.  84. 

'  Jones  V.   Williamson,  6   C.    B.  '  Holmes  v.  Watson,  29  Penn.  457. 

(N.  S.)  924.  '  Watson  w.  Walker,  33  N.  H.  131 

s  Hall  V.  Lowell,  10  Cush.  260. 
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away  and  securing  his  cattle,  when  he  had  reason  to  suppose 
there  was  danger  of  their  getting  on  the  track,  or  in  having 
failed  to  give  notice  to  the  company  of  the  defect;  were  ques- 
tions of  fact  properly  submitted  to  the  jury.'  So,  in  an  action 
for  injury  caused  by  the  overturning  of  a  coach,  it  appeared 
that  the  driver  ran  upon  a  bank ;  that  he  had  passed  the  spot 
twelve  hours  before,  but  a  landmark  had  since  been  taken 
away.  The  judge  charged,  that,  as  there  was  no  obstruction 
in  the  road,  the  driver  ought  to  have  kept  within  the  limits 
of  it,  and,  as  the  injury  was  caused  by  his  deviation,  the  plain- 
tiff should  have  a  verdict.  Held,  there  should  be  a  new  trial. 
It  was  a  question  for  the  jury.^  So  in  an  action  by  a  land- 
lord against  his  tenant  for  opening  a  new  door,  thus  preju- 
dicing the  reversionary  interest,  the  judge  ordered  a  verdict 
for  only  nominal  damages.  Held,  a  question  for  the  jury.' 
So  where  there  is  a  collision  between  vessels  lying  at  anchor 
and  a  passing  steamer,  it  is  for  the  jury  to  find,  whether  the 
injury  arose  from  negligence  of  the  defendants,  in  not  having 
sufficient  and  proper  means  to  prevent  it.*  So  whether  the 
adoption,  by  a  railroad  company,  of  an  improvement  en- 
hancing the  safety  of  passengers,  is  under  the  evidence  a 
necessary  and  proper  precaution.'  Or  whether  a  mandatory 
or  bailee  has  been  guilty  of  gross  negligence.'  So  of  the 
question  of  negligence,  in  an  action  against  a  common  carrier 
of  passengers.' 

§  13p.  So  unfaithfulness  is  a  question  for  the  jury.' 

§  136.  But  it  is  held  to  be  a  question  of  law,  what  amounts 
to  negligence?  Thus,  when  an  overseer  is  discharged  by 
his  employer  for  misconduct;  whether  the  misconduct  com- 
plained of  was  a  sufiScient  ground  for  discharging,  is  a  ques- 

'  Poler  V.  New  York,  &o.,  16  N.  Y.  '  Hegeman    v.    Western,   &c.,    3 

(2  Smith)  476.  Kern.  9. 

2  Crofts   V.  Waterhouse,  3  Bing.  «  Skelley  v.  Kahn,  17  111.  170. 

319.  '  Galena,  &o.  u.  Yarwood,  17  111. 

»  Young  u.  Spencer,  10  B.  &  C.  509. 

145.  '  Berry  v.  Billings,  47  Maine,  328. 

*  Holmes    o.   Watson,  29    Penn.  '  Brook  v.  King,  3  Jones,  45.     See 

457.  Briggs  v.  Taylor,  2  Wms.  180. 
18 
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tion  for  the  court.^  So  whether  certain  facts  and  evidence 
set  out  on  record  show  due  diligence  in  notifying  parties  to 
a  bill  or  note.'  So  whether  property  levied  on  has  been 
sold  in  a  proper  manner;  and  it  is  error  to  leave  this  to  the 
jury.'  So  what  is  a  proper  precautionary  measure  in  itself, 
uninfluenced  by  rule,  usage,  or  custom,  to  avoid  steamboat 
collisions."  Hence,  in  some  cases  of  actions  for  negligence, 
the  court  may  pass  upon  the  question,  and  order  a  verdict 
for  the  plaintiff.'  Or,  on  the  other  hand,  more  especially 
•where  the  plaintiff  has  by  his  own  showing,  himself  been 
guilty  of  negligence,  may  order  a  nonsuit." 

§  136  a.  Accordingly,  as  in  reference  to  other  grounds  of 
action  already  considered,  it  may  properly  be  said,  that  negli- 
gence is  a  mixed  question,  of  law,  and  facts  for  the  jury  to  find, 
under  the  direction  of  the  court  as  to  what  facts  must  be  found 
to  constitute  negligence  in  law;  and,  if  they  find  negligence, 
it  will  be  presumed  that  they  believed  such  facts  found.'  In 
other  words,  what  facts  and  circumstances  constitute  evi- 
dence of  carelessness,  is  a  question  of  law.  But  what  par- 
ticular weight  the  jury  will  give  to  these  facts  and  circum- 
stances, is  a  matter  for  the  jury.'  Though  the  facts  of  a  case 
may  so  clearly  prove  negligence,  as  to  render  it- the  duty  of 
the  court  to  pronounce  upon  them  as  matter  of  law ;  yet,  in 
cases  of  controverted  facts,  the  existence  or  non-existence  of 
which  may  fairly  be  presumed  to  affect  the  mind  in  a  given 
exigency,  the  question  of  the  character  of  the  acts,  whether 
negligent  or  otherwise,  is  necessarilj'  for  the  jury.'  Questions 
of  mixed  law  and  fact,  such  as  diligence,  due  care,  skill,  &c., 
are  for  the  jury,  under  proper  instructions  from  the  court,  as 

'  Hendrickson    v.     Anderson,    5  '  Purvis  v.  Coleman,  1  Bosw.  321 ; 

Jones,  246.  Per  Bell,  J.,  Morris  v.  Litchfield,  35 

*  Early  t>.  Preston,!  P.  &.  H.  (Va.)  N.  H.  277  ;  Huyett  v.  Philadelphia, 

228.  &c.,  23  Penn.  373  ;  Oldfield  v.  N.  Y., 

9  Bevau  v.  Byrd,  3  Jones,  397.  &c.,  3  E.  D.  Smith,  103. 

<  Rogers  v.  McCune,  19  Mis.  557.  '  Gerke  ■,.  California,  &o.,  9  Cal. 

s  Hilliard  on  Torts,  3d  edn.  117 ;  251. 

Tenipleman  v.  Haydon,  12  Com.  B.  '  Pennsylvania,  &o.  v.  Ogier,  35 

507.  Penn.  60. 

»  lb.  ;   Holden  v.  Liverpool,  &o., 
3  Com.  B.  1. 
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to  the  law.  The  court  may  state,  hypothetically,  whether  or 
not,  the  facts  if  established  support  the  allegation;  or  the  jury 
may  find  the  facts,  specifically,  and  the  court  will  apply  the 
law.  The  jury  cannot  determine  by  what  law  their  decision 
shall  be  governed.'  Thus  the  question,  what  constitutes  due 
diligence  in  the  prosecution  of  a  claim  on  the  facts,  is  for  the 
court.  If  the  question  depends  on  a  fact,  the  jury  may  be 
instructed  that  it  exists  or  not,  as  they  may  find  that  fact.^ 

§  137.  Waiver  is  sometimes  held  to  be  a  mixed  question 
of  law  and  fact.'  What  constitutes  an  implied  waiver  of  a 
vendor's  lien,  is  a  question  of  law.*  So  whether  there  is 
evidence  sufficient  to  establish  a  waiver,  by  the  president  of 
an  insurance  company,  of  preliminary  proof  of  loss  under  a 
policy.* 

§  138.  But  where,  on  an  equivocal  state  of  facts,  the  court 
instructed  the  jury,  as  a  conclusion  of  law,  that  there  was  a 
waiver,  the  judgment  was  reversed  on  error.*  So  whether  a 
demand  was  objected  to  when  rendered,  is  a  question  for  the 
jury.'  Or  whether  presentment  of  a  bill  was  waived.'  So 
A.  presented  his  claim,  for  allowance  out  of  an  intestate's 
estate,  to  the  probate  court.  B.,  the  administrator,  pleaded, 
that  A.  had  never  delivered  to  him  a  copy  thereof.  A.  de- 
murred, because  B.  did  not  assert  that  he  (B.)  had  not  waived 
his  right  to  such  copy.  Held,  whether  the  facts  and  circum- 
stances shown  in  evidence  amounted  to  a  waiver  of  the  copy, 
was  matter  for  the  jury.' 

§  139.  We  now  proceed  to  a  more  particular  consideration 
of  instructwns  relating  to  the  testimony;  including  the  credit  of 
witnesses ;  the  weight  of  evidence,  positively  and  compara- 
tively; and  many  miscellaneous  points  which  fall  under  the 

'  Whirley  v.  Whiteman,  1  Head,  '  Spring  Garden,  &c.  v.  Evans,  9 
610.  Md.  1. 

2  Brown  v.  Brooks,  25  Penn.  210.        ^  Traynor  v.  Johnson,  1  Head,  51. 
»  Traynor  ».  .lohnson,  1  Head,  51.        '  Field  v.  Eeid,  21  Geo.  314. 
•  Mims  i:  Lockett,  23  Geo.  237.  '  Curtiss  v.  Martin,  20  III.  557. 

9  Grimes  v.  Bush,  16  Ark.  647 
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same  general  head.     The  cases  are  of  great  variety,  and  not 
easily  classified,  or  always  reconcilable. 

§  139  a.  The  credit  of  a  witness  is  a  question  for  the  jury.' 
(See  §§  144,  154.)  More  especially,  it  is  not  a  question  for 
the  appellate  court.'(a) 

§  140.  A  new  trial  will  be  granted  for  a  charge,  that,  if  the 
jury  believed  the  testimony  of  a  certain  witness,  they  ought 
to  find  for  the  defendant ;  other  evidence  having  been  offered.' 

§  141.  It  is  error  for  the  court  to  instruct,  that  the  direct 
and  positive  knowledge  of  one  is  better  than  the  doubtful 
recollection  of  ten ;  the  question  is  peculiarly  one  for  the 
jury  alone.'' 

§  142.  But  in  an  action  for  fraudulent  representations 
on  the  sale  of  land,  instructions  to  the  jury,  that "  if  the  only 
testimony  in  relation  to  the  quality  of  the  land  was  such 
representations  as  might  be  detailed  to  them  by  witnesses, 
uncorroborated  by  anything  in  writing,  or  any  facts  sur- 
rounding the  transaction,  such  evidence  should  be  looked  to 
carefully  by  the  jury;"  and  that  "the  declarations  and  repre- 
sentations of  the  defendant,  in  regard  to  the  quality  or  condi- 
tion of  the  land,  during  the  trade,  are  important  evidence, 
and  should  be  considered  by  the  jury ;"  were  held  to  be 
proper.'  So  where  two  witnesses  for  the  defendant,  who  set 
up  a  justification  in  an  action  for  slander,  were  contradicted 

'  Dickinson  v.  Lovell,  35  N.   H.  ^  Wilcox  ii.  Boothe,  19  Ark.  684. 

9  ;  M'Pherson  v.  State,  22  Geo.  478  ;  '  Tufts  v.  Seabury,  11  Pick.  140. 

People    V.   Jenness,  5    Mich.    305  ;  '  Dunlap  v.  Hearn,  37  Miss.  471. 

Riggs  V.  State,  30  Miss.  635  ;  New-  '  Likes  v.  Baer,  8  Clarke  (Iowa), 

comb  V.  The  State,  37   Miss.  383 ;  368. 
Coats  V.  Elliott,  23  Tex.  606  ;  Ander- 
son V.  Anderson,  23  Tex.  639. 

(a)  In  New  York,  where  there  is  a  question  as  to  the  credibility  of 
witnesses,  and  considerable  evidence  in  conflict  with  their  testimony,  and 
there  are  various  exceptions  in  regard  to  the  admissibility  of  testimony; 
it  is  not  proper  for  the  judge  at  the  circuit  to  take  the  case  from  the 
jury,  and  direct  a  verdict  subject  to  the  opinion  of  the  court  at  general 
term.    Sackett  v.  Spencer,  29  Barb.  180. 
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by  four  for  the  plaintiff,  and  the  judge  charged,  that,  being 
thus  contradicted,  the  former  were  not  to  be  believed ; 
although  the  question  was  for  the  jury,  yet,  as  they  ought  to 
have  come  to  the  same  conclusions,  a  new  trial  was  refused.^ 
(See  p.  47.) 

§  143.  Unless  there  be  some  reason  why  the  judge  should 
remark  particularly  on  the  testimony  of  a  witness,  he  may 
decline  to  comply  with  a  request  to  do  so.^  A  charge  to 
disbelieve  a  witness  is  ground  of  new  trial.'  And,  on  the 
other  hand,  the  court,  in  its  charge,  may  make  an  ex- 
planation, protecting  a  witness  from  unjust  animadversion  of 
counsel ;  especially  where  the  erroneous  ruling  of  the  court 
had  afforded  the  occasion  of  such  animadversion."  So  a 
eulogy  on  a  witness  in  the  charge  is  not  a  ground  for  new 
trial,  if  the  bill  of  exceptions  shows  that  such  witness  was 
uni  mpeachable.' 

§  144.  Whenever  a  person  is  held  competent,  and  allowed 
to  testify,  as  we  have  seen  (§  139  a),  the  jury  are  the  exclusive 
judges  of  his  credibility.  And  it  is  error  to  instruct  the  jury, 
"that,  if  they  believe  any  witness  has  sworn  falsely  and  know- 
ingly as  to  any  material  fact,  they  are  bound  to  disregard  his 
testimony  altogether."°(a)   But  it  is  proper  to  instruct  in  such 

'  Woodbeck  v.  Keller,  6  Cow.  118.  '  The  State  v.  Harris,  1  Jones,  190. 

2  Findly  v.  Ray,  5  Jones,  125.  «  Letton  v.  Young,  2  Met.  (Ky.) 

»  Morris  v.  Brickley,  1  Ear.  &  G.  558  ;  McCrary  v.  Crandall,  1  Clarke, 

107.  117. 
*  State  V.  Whit,  5  Jones,  224. 

(a)  A  witness  was  strongly  impeached  in  part  by  his  own  admission, 
but  the  judge  merely  stated  to  the  jury  that  his  testimony  was  compe- 
tent, and  they  might  give  it  such  weight  as  they  thought  it  deserved. 
"  This  implied  that  they  had  an  uncontrolled  discretion  to  do  as  their 
judgments  might  direct,  without  any  legal  restraint  as  to  the  manner  of 
exercising  it.  The  court  ought  to  have  charged  the  jury,  that  the  testi- 
mony of  Fuller  was  so  strongly  impeached  as  to  justify  them  in  disre- 
garding it  altogether ;  the  unsupported  testimony  of  a  single  witness, 
who  swore,  at  one  time,  in  direct  contradiction  to  the  testimony  given 
by  him  at  another,  in  relation  to  the  same  transaction,  was  not  entitled 
to  credit,  and  ought  not  to  be  regarded."  Per  Woodworth,  J.,  Dunlop 
V.  Patterson,  5  Cow.  243. 
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a  case,  that  they  are  to  distrust  the  witness,  though  they  are 
not  to  disbelieve  him  as  to  other  points,  if  satisfied  that  he 
there  speaks  the  truth.^  So  it  is  not  error  for  the  judge  to 
refuse  to  charge,  that  the  evidence  of  a  witness,  who  had 
made  a  misstatement,  must  be  rejected  altogether.' 

§  144  a.  Where  a  judge,  in  his  charge  to  the  jury,  after 
stating  that  the  testimony  of  a  witness  is  destroyed  when  his 
character  for  truth  is  impeached,  added:  "But,  if  an  equal 
number  of  witnesses,  of  equal  respectability  and  means  of 
knowledge,  be  produced  to  sustain  his  reputation,  his  cha- 
racter will  stand  as  if  no  impeachment  had  been  made  or 
attempted;"  and  that  it  was  "the  province  of  the  jury  to  say, 
■under  all  the  circumstances,  whether  the  witness  was  im- 
peached or  not:"  held,  no  ground  for  a  new  trial.' 

§  145.  Where  witnesses  exhibit  feeling  and  partiality,  the 
judge  may  comment  upon  such  deportment,  as  calculated  to 
affect  their  credif  So  the  court  may  instruct  the  jury  to 
consider  the  credibility  of  a  witness  who  has  testified  to  a 
forgery  by  himself,  connected  with  the  cause  of  action.' 

§  146.  Where  oral  testimony,  as  to  the  contents  of  letters, 
is  put  into  a  case,  without  objection,  or  notice  to  produce  the 
letters;  the  court  may  properly  refuse  to  instruct  the  jury, 
that  they  are  authorized,  from  non-production  of  the  letters, 
to  regard  the  oral  testimony  with  suspicion." 

§  147.  If  a  statute  allows  parties  to  testify,  and  provides, 
that  the  court  or  jury  shall  give  such  weight  to  their  testi- 
mony as  in  view  of  the  situation  of  the  witness  and  other 
circumstances  it  may  be  fairly  entitled  to;  it  is  for  the  jury 
alone  to  judge  of  all  the  circumstances  they  choose  to  notice, 
and  it  is  error  for  the  court  to  instruct  the  jury  what  circum- 

'  MoCrary  v.  Crandall,  1  Clarke,  '  State  v.  Nat,  6  Jones,  114. 

117.  »  MoDaniel U.Walker,  29  Geo.  268. 

'  State  V.  Noblett,  2  Jones,  418.  «  Claiborne  v.  Tanner,  18  Tex.  68. 
'  Bakeman  v.  Rose,  18  Wend.  146. 


CH.  XI.]       ERRONEOUS  RULINGS  OR  INSTRUCTIONS.  279 

stances  they  are  to  consider,  or  under  what  circumstances 
they  must  believe  the  party .^ 

§  148.  A  new  trial  cannot  be  had,  for  refusal  to  instruct 
that  "hearsay  evidence,  or  what  may  be  said  by  parties, 
which  may  be  given  in  evidence  by  witnesses,  is,  or  may  be, 
according  to  the  circumstances,  the  weakest  kind  of  testi- 
mony;" where  such  instruction  would  be  necessarily  applied 
to  the  admissions  of  the  parties.^ 

§  148  a.  "Where  the  indignation  of  the  judge  led  him  to 
characterize,  as  monstrously  infamous,  the  character  of  a  con- 
victed felon  who  was  chief  witness  for  the  prisoner;  the  court 
would  not  grant  a  new  trial  therefor.' 

§  148  b.  Where  a  witness  could  not  say,  whether  a  conver- 
sation, as  to  the  unsoundness  of  an  animal  sold,  took  place 
before  or  after  the  sale;  an  instruction  that,  on  the  question  of 
scienter,  the  evidence  amounted  to  nothing,  was  held  correct.'' 

§  148  c.  It  is  not  error  for  a  judge  to  express  an  opinion 
as  to  the  comparative  weight  of  the  testimony  given  by  two 
witnesses,  and  leave  the  jury  to  be  sole  judges  both  of  the 
weight  of  the  testimony,  and  credibility  of  the  witnesses.* 
Nor  to  charge,  that,  "if  witnesses  differ,  and  all  have  equal 
opportunities  of  knowing  the  facts  about  which  they  testify, 
then  even  if  one  has  sworn  affirmatively,  the  jury  are  not 
bound  to  believe  him,  but  in  determining  what  is  correct 
testimony  will  look  to  all  the  facts  and  circumstances  of  the 
case.""  So  where  discrepancies  between  the  testimony  of  wit- 
nesses for  the  State,  before  the  coroner's  inquest,  and  before 
the  trial  jury,  were  relied  on  to  discredit  the  witnesses;  a 
charge  that  "evidence  was  often  loosely  taken,  and  perhaps 
no  very  great  weight  should  be  given  to  these  discrepancies," 
was  held  no  ground  for  a  new  trial.'  So  instructions  were 
sustained,  that  a  disposition  on  the  part  of  a  witness,  who 

'  Allen  V.  Lyles,  35  Miss.  513.  ^  Porter  v.  Seller,  23  Penn.  424. 

2  Likes  V.  Baer,  8  Clarke,  368.  «  Taylor  v.  Kelly,  31  Ala.  59. 

'  Sarah  v.  State,  28  Geo.  576.  '  State  ».  Smith,  10  Rich.  341. 
■*  Hinson  v.  King,  5  Jones,  393. 
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was  the  girl  seduced,  testifying  in  an  action  per  quod,  by  her 
father,  to  prevaricate  on  immaterial  points,  should  not  affect 
her  credit  on  material  points,  corroborated  by  circumstances, 
or  other  witnesses;  and  (upon  the  defendant's  request)  that 
the  jury,  in  estimating  her  credibility,  should  compare  her 
testimony  given  on  the  bastardy  trial,  and  her  former  state- 
ments, with  her  present  testimony,  and  should  observe  her 
bearing,  her  own  contradictions,  and  her  position  with  refer- 
ence to  the  parties.'  So  a  remark  of  the  judge,  that  a  dis- 
crepancy between  the  testimony  and  the  former  statements 
of  a  witness  seemed  naturally  enough  accounted  for,  is  no 
ground  of  new  trial.^ 

§  149.  A  new  trial  will  not  be  granted,  in  either  a  civil  or 
criminal  case,  because  the  court  refused  to  charge  the  jury 
that  "they  must  receive  the  evidence  of  verbal  confessions 
with  great  caution."^ 

§  150.  Where  part  of  the  declarations  of  a  party  confessed 
a  primd  facie  cause  of  action,  and  another  part  matter  in 
avoidance;  it  was  held  not  to  be  error  in  the  judge,  to  in- 
struct the  jury  that  they  might  reject  the  latter  declarations, 
if  they  believed  them  untrue,  and  find  a  verdict  for  the 
plaintiff  on  the  former  part."  Nor,  where  evidence  was  given 
to  the  court,  in  presence  of  the  jury,  of  confessions  illegally 
obtained,  and  afterwards  the  judge  rehearsed  the  evidence 
thus  given,  for  the  purpose  of  cautioning  them  against  per- 
mitting it  to  have  any  effect  on  their  minds,  except  to 
weaken  the  force  of  voluntary  confessions  subsequently 
made.' 

§  151.  Evidence  given  to  contradict  a  witness,  and  which 
is  competent  for  that  purpose  only,  ought  not  to  be  left  to 
the  jury  by  the  court  as  tending  to  establish  the  main  alle- 
gation of  the  issue." 

'  Richardsonu.  Fouts,  11  Ind.466.        ■•  Rankin  w.  Thomas,  5  .Tones,  435. 
"  Jackson r.  Packard,  6  Wend.  415.         '  State  v.  Gregory,  5  Jones,  315. 
'  State  V.  Clump,  16  Mis.  385.  ^  Hensou  v.  King,  2  Jones,  385. 
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§  152.  It  is  no  ground  of  exception,  where  counsel  dis- 
agree as  to  the  words  of  a  witness,  and  the  recollection  of 
the  judge  is  indistinct;  if  he  states  to  the  jury  the  respective 
claims  of  the  counsel,  and  the  substance  of  his  own  notes, 
with  instructions  as  to  the  effect  of  the  words,  as  claimed  on 
each  side.^ 

§  153.  It  is  no  ground  for  a  new  trial,  that  the  judge 
charged  the  jury,  upon  the  question  of  testamentary  capa- 
city, "that  he  relied  with  more  confidence  upon  the  opinion 
of  the  intelligent  physician  who  attended  upon  the  testator 
during  his  last  illness,  than  upon  the  speculative  opinions  of 
four  physicians  who  had  not  seen  the  testator  during  his 
illness,  and  whose  opinions  were  based  upon  the  nature  of 
his  disease.'  But  a  charge  that,  because  a  witness  was  a  cler- 
gyman, therefore  his  testimony  was  entitled  to  more  weight, 
is  ground  for  a  new  trial.^  So,  upon  a  question  of  hand- 
writing, experts  testified,  both  from  a  general  knowledge  of 
the  party's  hand,  and  from  a  comparison  made  in  court. 
The  judge  instructed  the  jury,  that  "the  evidence  of  experts, 
not  acquainted  with  the  party's  handwriting,  was  the  lowest 
kind  of  evidence."  Held,  although  the  instruction  was  in- 
applicable, it  was  likely  to  mislead  the  jury.* 

§  154.  It  is  for  the  jury  to  determine  what  weight  is  to  be 
given  to  the  statement  of  a  witness.  (See  §§  139  a,  144.) 
They  can  judge  from  his  manner  of  giving  testimony,  from 
the  attendant  circumstances,  and  from  the  probability  of  the 
fact  to  which  he  testifies,  whether  it  is  true  or  not.*  So,  in 
the  absence  of  legal  presumptions,  it  is  for  the  jury  alone 
to  determine  what  amount  of  evidence  is  required  to  pro- 
duce conviction  in  their  minds;  and  a  charge  which  instructs 
them,  "that  in  civil  cases  all  that  is  required  is  that  the  proof 
shall  preponderate  in  favor  of  one  party  or  the  other,  and 

"  Fry  V.  Bennett,  3  Bosw.  200.  *  McGregor  v.  Armill,  2  Clarke,  30. 

2  Kirkwood  v.  Gordon,  7  Rich.  474.      '  '  Cheatham  v.  Riddle,  12  Tex.  112 ; 
'  Sneed  v.  Creath,  1  Hawks,  309.       State  v.  Anderson,  19  Mis.  241. 
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they  must  find  according  to  the  preponderance  of  the  proof," 
invades  their  province,  and  is  therefore  erroneous,^ 

§  155.  A  charge  to  the  jury  in  a  civil  case,  that  they  may 
find  according  to  the  weight  of  probability,  is  erroneous ; 
the  defendant's  property  is  not  to  be  taken  upon  a  balancing 
of  mere  probabilities;  the  evidence  must  be  satisfactory? 
But  an  instruction,  that  the  plaintiff  must  prove  beyond  a 
"rational  doubt"  the  identity  of  a  slave  sued  for,  is  not  erro- 
neous, as  in  civil  cases  it  is  the  duty  of  the  jury  to  decide 
in  favor  of  the  party  on  whose  side  the  weight  of  evidence 
preponderates,  and  according  to  the  reasonable  probability 
of  the  truth.^ 

§  156.  Questions  often  arise,  from  communications  to  the 
jury,  made  by  the  judge  out  of  the  regular  course  of  the  trial. 
The  regular  time  for  instructions  is  in  giving  the  charge  to 
the  jury  at  the  close  of  the  trial.''  And  a  new  trial  was  not 
granted,  where  a  jury  came  in,  not  having  agreed,  and  coun- 
sel then  for  the  first  time  asked  certain  instructions,  which 
were  refused.  The  court  (Poland,  C.J.)  say:  "The  rule  of 
practice  requires  that  any  special  requests  to  charge  should 
be  presented  to  the  court  by  the  opening  of  the  argument 
for  such  party,  and  though  this  is  not  always  very  rigidly 
enforced,  yet  to  allow  a  party  under  the  circumstances  of 
this  case,  after  the  jury  had  been  in  consultation  on  the  case, 
and  returned  into  court  disagreed,  when  the  court  could 
have  no  reasonable  time  or  opportunity  for  reflection  or 
consideration,  to  present  new  requests  for  instructions,  would 
be  wholly  intolerable.'"  So  where  the  jury  had  retired,  and  in 
a  short  time  returned  into  court,  stating  that  they  could  not 
agree,  and  asking  to  be  discharged,  it  being  then  twelve  o'clock 
Saturday  night,  and  the  last  day  of  the  term;  and  the  court 
refused  to  instruct  the  jury,  as  requested  by  the  plaintiff, 

'  Mays  V.  Williams,  27  Ala.  267.  •  Raymond  v.  Howland,  17  Wend. 

'  Parker  v.  Johnson,  25  Geo.  576.  389. 

»  Yarbrougli  v.  Arnold,  20  Ark.  <■  Cadyw.  Owen,  34  Verm.  598, 603. 
692. 
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whether  the  finding  on  Sabbath  morning,  after  the  expira- 
tion of  the  term,  would  be  valid,  and  whether  they  were 
bound  longer  to  deliberate  in  their  room;  but  told  the  jury 
they  had  been  sworn,  and  had  better  do  their  duty,  and  re- 
quested them  to  return:  held,  such  refusal  to  instruct  was  no 
error.*  But  it  is  held  that  a  remark  of  the  judge,  in  reply 
to  the  question  of  a  juror,  as  to  the  effect  of  the  verdict  upon 
matters  not  directly  involved  in  the  suit,  is  no  ground  of 
exception,  if  substantial  justice  is  done,  even  though  the 
jury  may  have  been  influenced  by  such  remark.^  So  where 
a  jury  could  not  agree,  and,  the  parties  objecting  to  their 
discharge,  the  court,  in  the  presence  of  the  parties,  gave 
them  further  and  legal  instructions,  after  which  they  retired, 
and  returned  with  a  verdict;  held  no  error.'  So,  on  the 
request  of  the  jury  for  further  instructions,  the  judge  said, 
"I  perceive  from  your  questions  that  your  minds  have  been 
misled  by  a  case  read  by  defendant's  counsel,"  and  then 
stated  to  them,  "that  they  should  receive  the  law  only  from 
the  court;  that  counsel  often  read  books  to  the  jury  to 
explain  themselves  more  clearly  and  forcibly,  but  that  they 
must  not  receive  them  as  law,  except  so  far  as  sanctioned  by 
the  court."  Held,  there  was  no  error  in  these  instructions.'' 
So  an  explanatory  charge  is  no  ground  of  new  trial."  So  a 
judge  may  arrange  the  evidence  and  comment  upon  it,  even 
though  the  arrangement  and  comment  may  have  the  appear- 
ance of  an  argument.  And  when  a  jury  came  in  by  leave 
of  court  without  having  agreed,  and  stated  that  they  found  it 
difficult  to  reconcile  the  testimony  of  two  of  the  witnesses, 
and  the  judge  told  them  that  it  was  a  case  in  which  they 
ought  to  agree;  that,  as  the  facts  to  which  the  witnesses 
testified  occurred  at  difierent  times,  they  might  exist  consist- 
ently with  each  other;  that  there  was  not  necessarily  any 
conflict  in  the  testimony,  and  that  it  was  their  duty  to  recon- 
cile the  testimony;  and,  on  their  coming  in  again  without 

'  Rosser  v.  MoColly,  9  Ind.  587.  *  Chatnberlaiu  v.   Masterson,   26 

2  Train  v.  Collins,  2  Pick.  145.  Ala.  371. 

-  Hogg  V.  State,  7  Ind.  651.  ^  Morris  i'.  The  State,  25  Ala.  57. 
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permission,  he  urged  the  importance  of  their  agreeing,  which 
they  finally  did,  being  directed  to  retire  again:  it  was  held 
no  ground  of  new  trial.'  Nor  is  it  ground  of  new  trial,  that, 
after  the  charge,  the  defendant's  counsel  moved  for  a  par- 
ticular instruction,  which  was  given.^  Nor  that  the  judge, 
in  open  court,  in  the  presence  of  the  counsel,  answers  a  writ- 
ten inquiry  sent  from  the  jury  by  the  officer  in  attendance.' 
Or  answers  an  inquiry  of  the  foreman,  which  he  came  in  to 
make,  after  the  jury  had  retired,  without  communicating  its 
purport  to  the  parties  or  their  counsel."  Nor  that  he  unin- 
tentionally omitted  to  read  certain  parts  of  the  testimony  of 
a  witness,  which  the  jury  had  returned  to  hear,  neither  party 
calling  the  justice's  attention  to  the  omission.' 

§  157.  For  the  court  to  give  instructions  to  the  jury 
during  the  hours  of  recess,  without  notice  to  the  parties  or 
their  counsel,  and  in  their  absence,  is  error.*  So,  after  the 
jury  have  retired,  it  is  error  to  allow  them  to  come  into 
court  and  instruct  them,  iu  the  absence  of  the  parties  or 
their  counsel;  and  such  instructions  will  be  considered  im- 
portant, if  the  contrary  is  not  shown,  from  the  fact  that  the 
jury  have  asked  for  them.'  But  a  new  trial  was  refused  for 
the  repetition  of  the  charge  to  the  jury,  though  the  parties 
were  absent,  during  the  recess  of  the  court.'  And  although 
the  right  to  communicate  with  the  jury  during  their  de- 
liberations, to  withdraw  from  their  consideration  erroneous 
instructions,  and  to  give  additional  ones,  strictly  applies 
only  to  proceedings  done  in  open  court;  slight  deviations 
from  this  rule  do  not  necessarily  vitiate  a  verdict.' 

§  158.  It  is  held,  in  New  Hampshire,  that  the  giving  of 
written  instructions  upon  questions  of  law,  at  the  request  of 

'  Emery  v.  Estes,  31  Maine,  155.  ^  Campbell  v.  Beckett,  8  Ohio  (N. 

'  Sawyer  v.  Merrill,  6  Pick.  478.  S.)  210. 

'  Goodman  v.  Norton,  5  Shep.  381.        '  Redman  v.  Gulnao,  6  Cal.  148. 
*  Goldsmith«.  Solomons,  2 Strobh.        '  Bassett  «.  Salisbury,  &o.,  8  Fost. 

296.  438. 

'  Whitney  v.  Crim,  1  Hill,  61.  ^  Hall  v.  State,  8  Ind.  439. 
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the  jury,  after  they  have  retired,  is  a  matter  of  familiar  prac- 
tice, and  a  verdict  will  not  be  disturbed  on  that  account." 

§  159.  But  omission  to  comply  with  a  statute,  which  pro- 
vided that  the  names  of  jurors  should  be  called,  when  they 
are  recalled  for  instructions,  was  held  no  ground  of  exception, 
unless  some  injury  results  from  the  omission — the  statute 
being  merely  directory.' 

§  160.  The  refusal  of  the  court  to  listen  to  written  requests 
for  a  special  charge,  regardless  of  their  character,  because 
offered  at  the  conclusion  of  the  charge  as  given,  is  error.^ 

§  161.  Upon  the  trial  of  an  issue  of  the  validity  of  a  will, 
at  which  a  former  will  has  been  offered  in  evidence,  the 
refusal  of  the  presiding  judge  to  answer  an  inquiry  of  a 
juror,  as  to  what  would  become  of  the  property  of  the  testa- 
tor if  the  will  on  trial  should  be  set  aside,  was  held  no 
ground  for  a  new  trial.''  So  refusing  to  instruct  the  jury  as 
to  the  effect  of  certain  written  evidence,  at  the  time  it  was 
offered;  no  exception  being  taken  to  the  charge.' 


.5 


§  162.  A  new  trial  was  granted,  where  there  was  a  request 
to  charge  on  a  certain  point  which  was  forgotten  by  the 
judge,  who,  however,  inquired  at  the  end  of  the  charge  if 
any  point  was  omitted,  and  was  answered  in  the  negative.^ 

§  163.  In  general,  objections  to  the  charge  must  be  made 
before  the  jury  retire.'  But  where  a  bill  stated  the  charge 
of  the  court  below  on  points  of  law,  and  that  the  jar j  found 
a  verdict  and  that  the  party  excepted;  it  was  held,  that  it 

'  Allen  V.  Aldrich,  9  Post.  63.  *  Gillespie  v.  Shuliberrier,  5  Jones, 

2  State  V.  Burge,  7  Clarke,  255.  157. 

0  Wood  V.  MoGuire,  17  Geo.  303.  '  Montgomery  v.  Gilmer,  33  Ala. 

•  Woodbury  v.  Obear,  7  Gray,  467.  116. 

'  Raymond  v.  Howland,  17  Wend. 
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should  be  intended  tbat  the  exception  was  seasonably  taken, 
else  the  judges  would  not  have  signed  it.^ 

§  164.  That  the  judge,  at  a  trial,  informed  the  jury  what 
amount  of  damages  would  carry  costs,  is  no  ground  for  a 
new  trial.'  Nor,  in  an  action  for  assault  and  battery,  a  charge 
as  to  the  effect  of  a  verdict  for  the  plaintiff  upon  the  costs, 
and  a  refusal  to  charge,  that,  in  fixing  the  amount  of  a  ver- 
dict for  the  plaintiff,  the  jury  had  nothing  to  do  with  the 
question  of  costs,  or  whether  their  verdict  would  carry  full 
costs.^ 

§  165.  It  is  ground  of  new  trial,  that  the  judge  does  not 
inform  the  jury  what  is  the  proper  measure  of  damages,  on 
an  issue  in  which  it  is  admitted  that  the  plaintiff  is  entitled 
to  a  verdict  and  to  damages;  although  the  point  was  not 
taken  by  the  plaintiff  at  the  trial.''  Or  that  the  instruction 
is  such  as  probably  to  diminish  or  increase  the  quantum  of 
damages.'  So  where,  in  an  action  for  libel,  the  charge  of  the 
court  was  erroneous  and  adverse  to  the  plaintiff,  and  the  jury 
gave  a  verdict  for  merely  nominal  damages ;  held,  the  plain- 
tiff was  entitled  to  a  new  trial,  although  the  character  of  the 
offence  charged  in  the  libel  was  not  such  as  to  justify  a  heavy 
verdict,  but  entitled  the  plaintiff'  to  a  verdict  which  would 
carry  full  costs.* 

§  166.  A  new  trial  is  sometimes  refused,  even  if  it  might 
otherwise  be  granted,  where  only  nominal  damages  can  be 
recovered.'  As  where  the  judge  wrongly  instructed  the 
jury,  in  an  action  for  assault  and  battery,  that  the  assault 
was  justifiable  for  the  purpose  of  preventing  a  trespass  upon 
land,  which  both  parties  claimed,  each  ordering  the  other  to 

'  Harlow  V.  Hntniston,  6  Cow.  189.  "  Neel  v.  Hughes,  10  Gill  &  Johns. 

2  Atkinson  v.  Newton,  29  Eng.  Law  7. 

and  Eq.  479.  "  Hotchkiss  v.   Porter,  30  Conn. 

'  Waffle  V.  Dillenbeok,  Law  Reg.  414. 

Oct.  1863,  p.  765  (N.  Y.),  39  Barb.  '  Hopkins  v.  Grinnell,  28   Barb. 

«  Knight  V.  Egerton,  12  Eng.  Law  5.33. 
and  Eq.  562. 
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leave ;  and  the  verdict  was  for  the  defendant.  The  plaintiff 
could  have  recovered  only  nominal  damages,  and  no  end  of 
j  ustice  was  defeated.^ 

§  167.  It  remains  to  speak  more  particularly  of  motions 
for  new  trial,  made  in  connection  with  requests  for  specified  in- 
strudions.  Even  independently  of  such  requests,  as  we  have 
already  seen  (§  5),  it  is  in  general  the  right  of  parties  to 
have  the  instructions  of  the  court  upon  material  points  of 
the  case.'^  Thus  a  new  trial  was  granted,  because  "  a  material 
point  was  not  left  to  the  jury  nor  observed  upon  by  the  judge."^ 
Though  it  is  sometimes  held,  that  an  omission  to  charge  upon 
important  points  of  law  is  not^er  se  sufBcient  ground  of  new 
trial,  unless  a  failure  of  justice  is  thereby  caused.^  (See  p.  47.) 
So  a  new  trial  was  granted,  where  the  case  was  not  argued, 
but  left  by  counsel  to  the  judge  to  sum  up  and  give  the 
necessary  instructions ;  but  he  omitted  to  do  it,  regarding 
the  case  as  clear  for  the  plaintiff;  and  the  jury  found  a 
verdict  for  the  defendant.* 

§  168.  But  if  there  be  any  doubt  as  to  the  effect  of  mere 
omissions  to  instruct,  it  seems  to  be  well  settled,  that  the 
verdict  will  be  set  aside  where  counsel  call  upon  the  judge 
to  give  instructions  which  the  case  requires,  and  which  con- 
form to  the  facts,  and  he  refuses  to  do  so.*  So  a  new  trial 
will  be  granted,  unless  instructions  are  given  on  each  point 
upon  which  they  are  requested.'  Although  they  need  not 
be  in  the  same  language,  or  as  a  requested  instruction.'  So 
where  the  instructions  given  have  been  lost  and  cannot  be 
proved,  and  where  proper  instructions  were  refused,  and  it 

1  Hyatt  V.  Wood,  3  John.  239.  «  State  v.  Christmas,  6  .Tones,  471 ; 

2  Pryor  v.  Coggin,  17  Geo.  444.         Cook  v.  Brown,  39  Maine,  443 ;  42 
'  Per   Burrough,  J.,   Morrison   v.     Maine,   346 ;    4   Jones,   199 ;    Balti- 

Muspratt,  12  Moo.  231   (or  rather  a  more,  &c.  v.  Polly,  14  Gratt.  447. 

fact  bearing  xipon  a  general  point,  See  Augusta,  &o.  v.  Abbott,  12  Md. 

which  was  left  to  them).  348  ;  Jamson  ti.  Quivey,  5  Cal.  490. 

*  Calbreath  v.  Gracy,  1  Wash.  198.  '  Zabriskie  v.  Smith,  3  Kem.  322. 

'  Page  V.  Pattee,  6  Mass.  459  (the  s  Anderson  «.  Bath,  42  Maine,  346 ; 

form  of  exception  was,  that  the  ver-  Marshall  u.  Flinn,  4  Jones,  199. 
diet  was  against  evidence). 
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does  not  clearly  appear  that  the  verdict  is  right;  a  new  trial 
should  generally  be  ordered.' 

§  169.  And  it  is  held  the  duty  of  the  judge  to  charge  the 
jury  as  to  all  the  material  points  which  are  supported  by 
proof,  whether  such  points  were  made  verbally  or  in  writing.' 
So  an  instruction  prayed  for  must  be  given  or  refused  as 
ashed,  and  cannot  be  modified.'  Where  instructions  are 
asked  for,  the  court  may  change  the  phraseology,  but,  cannot 
alter  the  sense."  Thus  although  an  appellate  court,  when 
not  sitting  as  a  court  of  equity,  might  believe  that  certain 
evidence  is  not  strong  enough  to  require  the  jury  to  find 
fraud ;  yet  if  there  is  any  evidence  tending  to  prove  it,  a 
prayer  that  the  jury  may  be  instructed  to  declare  an  instru- 
ment void,  if  they  find  the  grantor  was  imposed  upon  and 
deceived  in  executing  it  by  the  grantee,  cannot  properly  be 
rejected.'  Nor  is  it  sufficient,  where  a  judge  is  requested,  in 
the  hearing  of  the  jury,  to  give  in  a  charge  a  legal  proposi- 
tion ;  that  he  replies,  "  Well,  I  charge  it,"  without  anything 
more."  So  when  the  provisions  of  a  statute  are  clear  and 
explicit,  and  the  court  below  is  requested  to  charge  the  jury 
in  conformity  thereto,  and  refuses,  such  refusal  is  error.' 

§  170.  More  especially  will  a  new  trial  be  granted,  where 
the  court  refuses  to  charge  upon  legal  propositions  material 
to  the  case,  and  at  the  same  time  expresses  an  opinion  upon 
the  question  of  fact  as  to  the  sufficiency  of  proof.'  Or  if  a 
proper  instruction  be  refused,  notwithstanding  the  assent  of 
the  other  party  to  its  being  given.'  Thus  a  new  trial  was 
granted,  for  refusal  to  instruct  the  jury  that  they  had  a  right 
to  infer  payment  from  the  evidence  offered  to  prove  it. 
Such  refusal  was  held  equivalent  to  a  declaration  that  all  the 

'  Weisiger  v.  Chisholm,  22  Tex.  ^  Baltimore  v.  Williams,  6  Md. 
670.  235. 

"  Pryor  v.  Coggin,  17  Geo.  444.  «  Colquitt  v.  Thomas,  8  Geo.  258. 

'  Russel  V.  Amador,  3  Cal.  400.  '  Benedict  v.  Hoggin,  2  Cal.  385. 

'  Conrad  v.  Lindley,  2  Cal.  173.  »  Lewis  v.  The  State,  4  Ohio,  383. 

*  Laysou  v.  Galloway,  4  Bibb,  100. 
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testimony  upon  whicli  the  instruction  was  predicated  should 
be  disregarded.*  So  if  the  court  refuse  to  charge  the  jury 
in  a  trial  for  larceny  of  bank-nptes,  that  they  must  be  satis- 
fied that  the  notes  were  genuine;  it  is  ground  for  a  new 
trial.^  And  a  statute,  which  enacts  that  "  no  new  trial  shall 
be  granted  by  reason  of  the  ruling  of  any  judge  that  the 
stamp  upon  any  document  is  sufficient,  or  that  the  document 
does  not  require  a  stamp,"  does  not  apply,  where,  on  objec- 
tion to  the  sufficiency  of  a  stamp,  the  judge,  with  consent  of 
the  parties,  abstains  from  expressing  an  opinion  on  the  point, 
and  reserves  it  for  the  decision  of  the  court  above.^  So,  in 
Georgia,  by  the  trial  act  of  1853-54,  the  refusal  of  the  court 
to  give  a  legal  charge  when  requested,  and  the  granting  a 
new  trial,  are  made  convertible  terms.  The  court  above 
has  no  discretion  in  the  matter.  If  the  charge  requested 
was  authorized  by  the  pleadings  and  the  proof,  a  new  trial 
must  be  granted,  whether  injury  has  been  done  or  not.* 
Though  it  is  otherwise  where  the  charge  requested,  although 
authorized  by  the  pleadings,  is  unsupported  by  proof.' 

§  171.  But  positions  of  law,  for  which  counsel  contended 
at  the  trial,  not  presented  as  requests  for  instructions,  can 
only  be  noticed  as  explanatory  of  the  instructions  given. 
They  do  not  present  matter  of  exception,  if  they  are  not 
directly  noticed  by  the  court."  And  the  contending  for  a 
certain  principle  of  law,  by  counsel,  is  not  equivalent  to  a 
request  for  instruction  upon  that  point.'  Nor  are  instruc- 
tions to  be  regarded  as  erroneous,  merely  because  they  do 
not  embrace  every  aspect  in  which  the  law  applicable  to 
the  case  might  have  been  presented.  Nor,  as  we  have  seen 
(§  5),  is  the  mere  omission  of  the  court  to  give  instructions 
which  would  have  been  proper,  error,  if  such  instructions 
were  not  asked  for  by  either  party.'    So  it  is  held  that 

'  Miles  V.  Major,  2  J.  J.  Mar.  153.  «  Stowell  v.  Goodenow,  31  Maine. 

'  Low  V.  People,  2  Parker,  37.  538. 

'  Eames  v.  Smith,  33   Eng.  Law  '  Tenney  v.  Batler,  32  Maine,  269. 

and  Eq.  489.  "  Linn  v.  Wright,  18   Tex.   317 ; 

<  Terry  v.  State,  17  Geo.  204.  Farquhar  v.  Dallas, 20ib.  200 ;  Fisher 

'  Boyd  V.  State,  17  Geo.  194.   '  v.  Stevens,  16  111.  397. 
19 
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the  right  to  demand  instructions  must  have  some  limit,  and 
the  court  above  will  not  sanction  its  abuse.^ 

§  171  a.  la  a  very  recent  case  in  Connecticut,  being  an 
action  brought  for  wounding  with  a  pistol,  the  court  re- 
marked as  follows:  "The  defendant  did  in  substance  re- 
quest the  court  to  charge,  that  if  they  found  the  fact  proved 
as  claimed,  he  would  be  justified  in  self-defence  in  using  the 
pistol  as  he  did — that  the  rule  of  law  is  '  that  a  man  may  law- 
fully take  the  life  of  another  who  is  unlawfully  assailing  him, 
if  in  imminent  peril  of  losing  his  life  or  suffering  extreme 
bodily  harm,  &c.'  What  a  man  may  lawfully  do  he  may 
lawfully  attempt  to  do,  and  that  request  embodied  in  sub- 
stance, and  with  sufficient  distinctness  a  well-settled  specific 
rule  of  law,  applicable  alike  in  criminal  prosecutions  and 
civil  suits,  and  to  the  facts  of  the  case  as  claimed.  The  court 
did  not  conform  to  the  request.  The  charge  as  given  in- 
formed the  jury  what  the  'great  principle'  of  the  law  of  self- 
defence  is,  and  correctly ;  but  that  was  not  all  to  which  the 
defendant  was  entitled.  It  is  not  for  juries  to  apply  'great 
principles'  to  the  particular  state  of  facts  claimed  and  found, 
and  thus  make  the  law  of  the  case.  When  the  facts  are 
admitted,  or  proved  and  found,  it  is  for  the  court  to  say  what 
the  law  as  applicable  to  them  is,  and  whether  or  not  they 
furnish  a  defence  to  the  action,  or  a  justification  of  the  injury 
if  that  be  the  issue.  And  so  where  evidence  is  offered  by 
either  party  to  prove  a  certain  state  of  facts,  and  the  claim  is 
made  that  they  are  proved,  and  the  court  is  requested  to 
charge  the  jury  what  the  law  is  as  applicable  to  them,  and 
what  verdict  to  render  if  they  find  them  proved,  the  court 
must  comply."  And  this  view  is  fortified,  by  reference  to  an 
express  statute  as  to  the  duty  of  the  court  in  deciding  ques- 
tions of  law.'^ 

§  172.  It  forms  no  ground  of  exception  to  instructions,  that 

'  Goodrich  v.  Eastern  Railroad,  '  Morris  v.  Piatt,  Am.  Law  Eee., 
38  N.  H.  390.  July,  1865,  p.  524. 
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they  are  not  given  in  any  precise  form,  provided  the  instruc- 
tions proper  are  given  in  any  form.'  As,  in  a  case  of  usury, 
refusing  to  charge  that  the  usury  must  be  proved  beyond  a 
reasonable  doubt,  if  the  jury  were  told  that  they  must  be 
satisfied  that  the  usury  was  made  out.^ 

§  173.  A  party  cannot  complain  of  an  instruction  given 
at  his  own  instance.'  Or  that  the  court  gave  the  charge 
exactly  as  it  was  asked  for,  and  did  not  give  further  instruc- 
tions.^ Or  for  a  refusal  to  instruct  contrary  to  a  previous 
instruction  given  at  the  party's  request.'  Nor  because  a 
charge  was  withdrawn  at  the  request  of  the  party  for  whom  it 
was  made.*  Nor  for  a  refusal  to  give  certain  instructions, 
unless  the  prayer 'be  for  instruction  upon  a  point  in  issue, 
supported  by  pertinent  and  relevant  evidence,  direct  or  in- 
direct, and  which  may  properly  be  given  in  the  words  of  the 
prayer.' 

§  174.  So  the  court  is  not  bound  to  charge  upon  any 
hypothetical  point  which  is  not  pertinent  to  the  issue,  how- 
ever correctly  it  may  be  stated,  especially  if  thereby  the 
attention  of  the  jury  might  be  diverted  from  the  facts  proved.' 
Nor  to  give  a  charge  bad  as  matter  of  law,  though  the  error 
may  be  such,  as  under  the  circumstances  of  the  case  would 
not  be  fatal  if  it  were  given.' 

§  175.  So  the  court  may  refuse  to  state  the  law  on  a  dif- 
ferent case  from  that  which  the  evidence  tends  to  prove.'" 
(See  §  186.)  Or  to  give  instructions,  which  refer  to  a  ques- 
tion for  the  court  and  not  for  the  j  ury." 

'  Waloott  V.  Keith,  2  Post.  196.  390 ;  Pasley  v.  Kemp,  22  Mis.  409  ; 

2  Acby  K.  Rapalye,  1  Hill.  9.  Chicago,  &c.  v.  George,  19  III.  510 ; 

s  Flowers  v.  Helm,  29  Mis.  324.  State  v.  Hall,  39  Maine,  107 ;  State 

*  Alston  V.  Grantham,  26  Geo.  374.  t.  Robinson,  39  Maine,  ISO. 

'  Cumberland,  &e.   o.  Tilghman,  '  New  Brunswick  Co.  v.  Tiers   4 

13  Md.  74.  Zabr.  697. 

^  Harrison  v.   M'Gehee,  24  Geo.  »  Visher  v.  Webster,  13  Cal.  58. 

530.  '»  Hicks  V.  Bailey,  16  Tex.  229. 

'  Bagley  v.  Smith,  10  N.  Y.  489  ;  "  Branger  v.  Chevalier,  9  Cal.  353. 
Goodrich  v.  Eastern,  &c.,  38  N.  H. 
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§  176.  Where  instructions  in  part  erroneous  are  asked, 
the  court  may  either  entirely  withhold  them,  or  adopt  them 
so  far  as  they  are  correct.'  When  parties  incorporate  into 
a  request  for  instructions  matter  impertinent  and  improper, 
together  with  that  which  is  pertinent  and  proper,  the  court 
may  rightfully  reject  the  whole.^  If  a  prayer  for  instructions 
is  incorrect  in  any  material  part,  it  is  error  to  grant  it,  and 
is  ground  for  a  reversal  on  appeal.^  But  where  the  plaintiff 
prays  for  an  instruction,  which  requires  the  jury  to  find  all 
that  is  essential  to  his  right  to  recover,  surplusage  will  not 
vitiate  it.'* 

§  177.  When  a  charge  asked  needs  to  be  qualified  or 
explained,  to  prevent  it  from  misleading  the  jury,  it  may  be 
refused ;  as,  for  example,  a  charge  that  the  plaintiff,  in  order 
to  avoid  the  statute  of  limitations  when  pleaded  to  an  open 
account,  must  prove  not  only  a  subsequent  promise,  but  also 
that  it  was  made  "with  a  full  knowledge  of  all  the  facts."' 

§  178.  On  the  other  hand,  the  judge  has  a  right  to  modify 
the  instructions  asked;  and  if,  as  given,  they  state  the  law 
correctly,  it  is  not  an  error  of  which  the  party  can  complain, 
that  they  were  not  given  exactly  as  asked,  or  that  one  of  the 
instructions  taken  alone  stated  the  law  too  broadly,  though 
it  would  not  have  been  error  so  to  have  given  them.' 

§  179.  Exception  does  not  lie  to  the  charge  and  each  and 
every  part  thereof,  if  any  part  is  correct.'  Nor,  on  the  other 
hand,  to  a  refusal  of  a  judge  to  charge  several  matters  in  one 
continuous  proposition,  if  any  part  of  the  entire  series  pro- 
posed is  wrong.' 

'  Marlborough  v.  Sisson,  23  Conn.         ^  Rolston  v.  Langdon,26  Ala.  660; 

44.  Tifield  o.  Adams,  3  Clarke,  487. 

2  Bryant  v.  Crosby,  40  Maine,  9.  ^  Mask  v.  State,  36  Miss.  77 ;  State 

'  Plank  Road  Co.  v.  Hoffman,  9  v.  Wilson,  8  Clarke,  407. 
Md.  !)59.  '  Dows  v.  Rush, '28  Barb.  157. 

'  Edelin  v.  Sanders,  8  Md.  118.  «  Vallance  v.  King,  3  Barb.  548. 
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§  180.  Under  the  act  of  Maryland,  of  1825,  c.  117,  a  prayer 
that  the  jury  be  instructed,  "that  upon  the  whole  evidence  it 
is  competent  for  them  to  find  for  the  defendant,"  is  too  gene- 
ral.i  So  where  there  are  facts  adduced  in  evidence,  but 
which  are  not  deemed  legally  sufBcient  or  proper  to  support 
the  issues,  under  the  act  of  1825,  the  prayer  should  direct 
the  mind  of  the  court  specifically  to  the  supposed  errors  or 
omissions  in  the  proof;  and  a  general  prayer  to  instruct  the 
jury,  that  there  is  no  evidence,  ou  which,  under  the  pleadings, 
they  could  find  for  the  plaintiff,  would  be  rightly  rejected- 
Otherwise  if  there  is  no  evidence,  or  an  entire  failure  of  evi- 
dence to  support  the  issues.^ 

§  181.  Exceptions  do  not  lie,  for  the  rejection  of  prayers 
for  instructions,  tending  to  embarrass  the  jury.  The  court 
is  not  bound  to  construe  them.'  Nor  for  refusal  of  a  charge 
which  admits  of  two  constructions,  one  of  which  is  calculated 
to  confuse  and  mislead  the  jury.^ 

§  182.  On  the  other  hand,  where  the  instructions  were 
correct,  and  not  calculated  to  mislead  the  jury,  a  party,  who 
has  not  prayed  to  have  them  made  more  specific,  cannot 
complain  of  them  for  want  of  clearness.'  So,  where  numer- 
ous instructions  were  asked,  and  a  general  one  given,  a  new 
trial  will  not  be  granted,  unless  the  specific  instructions  de- 
sired were  then  pointed  out."  Nor  if  the  instructions  cover 
the  points  presented,  although  specific  answers  were  not 
given  to  each  point  in  detail;  if  the  party  was  not  thereby 
prejudiced.' 

§  183.  A  new  trial  will  not  be  granted,  on  account  of  a 

'  Warner  v.  Hardy,  6  Md.  525.  '  Wright  v.  Boynton,  37  N.  H.  9  ; 

2  Hatton  V.  McClish,  6  Md.  407.  Waters  v.  Bristol,  26  Conn.  398  ;  Bast 

»  Baltimore,  &c.  v.  Resley,  14  Md.  v.  Alford,  20  Tex.  226. 

424.  5  Zabriskie  v.  Smith,  3  Kern.  322. 

■■  Rolston  w.  Langdon,  26  Ala.  660 ;  '  Deakersu.  Temple,  &o.,  41  Penn. 

Roots  V.  Tyner,  10  Ind.  87.  234. 
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general  charge  in  answer  to  separate  points.'  Nor  because 
the  instruction  requested  and  given  was  not  sufficiently  ex- 
plicit.* Nor  where  a  requested  instruction  is  refused;  upon 
the  ground  that  an  instruction  substantially  similar  assumes 
facts  of  which  there  is  no  evidence.^ 

§  184.  But  a  charge  is  erroneous,  which  instructs  the  jury, 
"that,  if  they  found  there  was  a  conflict  between  the  special 
charges  given  by  the  court,  at  the  defendant's  request,  and 
the  main  charge,  then  the  latter  must  prevail."^ 

§  185.  A  new  trial  will  not  be  granted,  for  refusal  of  an 
instruction  already  given  in  substance,*  although  in  more 
general  terms."  More  especially  when  the  repetition  would 
give  the  principle  undue  prominence.'  Nor  if  the  qualifica- 
tions of  a  general  rule  have  been  once  stated,  though  the 
rule  is  afterwards  stated  without  them."  Thus,  in  an  action 
by  a  physician  to  recover  for  professional  services,  the  judge, 
being  asked  to  charge  that  the  plaintiff  was  not  entitled  to 
recover,  unless  he  proved  to  the  satisfaction  of  the  jury  that 
he  was  a  regular  physician,  substituted  for  the  word  regular, 
the  words  skilful  and  efficient.    Held,  there  was  no  error.^a), 

■  Groftw.  Weakland,  &c.,34Peim.  '  Mary,  &o.  v.  Mcintosh,  37  Miss. 
304.  671 ;   Tucker  v.  Peaslee,  36  N.  H. 

2  Chiles  V.  Drake,  2  Met.  (Ky.)     167. 

146.  '^  Moye  v.  Herndon,  30  Miss.  110. 

3  Philadelphia,  &o.  v.  Howard,  13        '  Powell  u.  Messer,  18  Tex.  401. 
How.  U.  S.  307.  8  Belknap  v.  Wendell,  36  N.  H. 

*  Spivey   v.   State,   26  Ala.    90;     250. 
Chamberlain  v.  Masterson,  lb.  371.  '  Mays  v.  Hogan,  4  Tex.  26. 

(a)  See  Treat  v.  Lord,  42  Maine,  552 ;  Dunn  v.  Moody,  41  Maine, 
239;  States.  Knight,  43  lb.  11;  State  v.  Neville,  6  Jones,  423;  Mof- 
fitt  V.  Cressler,  8  Clarke  (Iowa),  122  ;  MoTavish  v.  Carroll,  13  Md.  429  ; 
Oliver  v.  Chapman,  15  Tex.  400 ;  Holbrook  v.  Utica,  &c.,  2  Kern.  236  ; 
Corry  v.  Tompkins,  17  Geo.  351 ;  Sherman  v.  Wakeman,  11  Barb.  254 ; 
Main  v.  McCarty,  15  111.  441 ;  Price  v.  Alexander,  2  Greene,  427 ; 
Thompson  v.  Grimes,  5  Ind.  385 ;  Duffell  v.  Noble,  14  Tex.  640  ;  State 
t).  Knight,  43  Maine,  11;  Pettigrewii.  Barnum,  11  Md.  434;  Clarke. 
Wood,  34  N.  H.  447 ;  Steamboat,  &c.  v.  Buckner,  12  B.  Mon.  246 ; 
Taber  v.  Hutson,  5  Ind.  322  ;  Prior  v.  White,  12  111.  261 ;  Dennis  v. 
McLaurin,  31  Miss.  606. 
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§  186.  A  court  may  refuse  to  instruct  a  jury  on  a  point 
on  which  no  testinnony  was  offered.'  Instructions  are  to  be 
predicated  on  the  facts  proved.^  (See  §  175.)  Nor  will  excep- 
tions lie,  where  the  judge  directs  the  jury  to  the  real  matters 
of  controversy,  but  declines  to  charge  on  a  point  which  is 
superfluous  or  irrelevant.'  So  where  the  plaintiff  claimed 
title  under  a  mortgage  from  C,  to  secure  C.'s  notes,  payable 
in  three  months;  and  the  plaintiff  immediately  exposed  the 
goods  for  sale,  and  was  in  the  act  of  selling  them,  from  time 
to  time,  as  he  could  find  purchasers,  the  mortgagor  being 
insolvent;  when  the  defendant,  a  deputy-sheriff,  attached 
them,  in  suits  against  the  original  owners,  claiming  that  the 
conveyances  to  the  plaintiff'  were  fraudulent,  as  against  cre- 
ditors; and  the  defendant,  in  an  action  of  trespass,  prayed  the 
court  to  charge  the  jury,  that  the  plaintiff  had  no  right  to 
sell  the  goods  until  after  his  notes  fell  due;  which  the  court 
omitted  to  do:  held,  the  defendant,  being  a  stranger  to  the 
mortgage,  had  no  right  to  interfere  between  the  plaintiff'  and 
his  mortgagor;  and,  as  evidence  of  fraud,  the  defendant  had 
the  benefit  of  the  fact  before  the  jury ;  consequently,  the 
omission  of  the  court  was  no  ground  for  a  new  trial.* 

§  187.  The  judge  may  and  should  refuse  to  express  an 
opinion  upon  the  facts.  Thus,  where  there  was  some  circum- 
stantial evidence  of  payment,  and  the  court  charged  that  there 
was  no  evidence  of  payment,  the  defendant's  counsel  requested 
the  court  to  charge  the  jury  as  follows:  "The  court  cannot 
undertake  to  say,  whether  there  was  proof  of  payment ;  that  is 
entirely  within  the  province  of  the  jury."  This  was  refused ; 
but  in  lieu  thereof  the  court  charged,  that  "if  there  was  any 
evidence  of  payment  introduced  to  them,  they  must  find 
accordingly."  Held,-  that  all  this  taken  together  was  not 
leaving  the  jury  to  determine  upon  the  facts,  without  being 
influenced  by  the  opinion  of  the  judge  on  those  facts.'' 

'  Freeman  v.  Edmunds,  3  Hawks,        '  Den  v.  Wintermute,  1   Green, 

6.  177 ;   Wayne,  &o.  v.  Berry,  5  Ind. 

2  Whitney  v.  Goin,  20  N.  H.  354 ;  286. 
State  V.  Harrison,  5  Jones,  115 ;  Smith        *  Potter  v.  Payne,  21  Conn.  361. 
V.  Sasser,  6  Jones,  388.  ^  Gay  v.  MoGuffiu,  9  Tex.  601. 
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§  188.  When  the  court  is  asked  to  charge  that  a  certain 
principle  is  law,  provided  the  evidence  sustains  it;  it  is  no 
error  in  the  court  to  give  the  converse  of  the  principle,  pro- 
vided the  proof  preponderates  that  way.*  But  the  refusal 
of  an  instruction  is  not  equivalent  to  the  assertion  of  the 
converse  of  the  proposition  contained  in  it.\a) 

'  Thomas  v.  State,  27  Geo.  287.        "  Miles  v.  Davis,  19  Mis.  408. 
See  Clark  d.  Hammerle,  27  Mis.  55. 

{a)  As  to  instructions  in  writing,  see  Rising,  &o.  v.  Oonway,  7  Ind. 
187  ;  Kenworthy  v.  Williams,  5  Ind.  375  ;  Taber  v.  Hutson,  5  Ind.  322 ; 
Green  v.  Lewis,  13  111.  642 ;  Parris  v.  The  State,  2  Greene,  449 ;  Leighton 
V.  Sargent,  11  Post.  119. 
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CHAPTER  XII. 


DISCRETION. 

1.  General  rule — examples.  I  tion  of  witnesses  ;  depositions;  re- 

6.  Order  of  testimony;  examina-  |  calling  witness;  leading  questions. 

§  1.  While,  as  we  have  seen  ia  the  last  chapter,  there  is 
no  error  in  the  trial  of  causes,  which  the  law  is  more  careful 
to  correct,  than  that  which  consists  of  wrong  rulings  or  in- 
structions to  the  jury  in  matters  of  law;  it  remains-to  be 
fully  explained,  that  there  are  certain  classes  of  such  rulings, 
which  are  held  to  be  discretionary  with  the  judge  by  whom 
they  are  made,  and  therefore  final,  and  not  subject  to  revision 
by  motion  for  a  new  trial,  bill  of  exceptions,  or  otherwise. 

§  2.  It  is  well  settled,  that  exceptions  do  not  lie  to  the 
decisions  of  a  judge  in  matters  discretionary  with  him. '(a) 
In  a  late  case  the  court  remark:  "It  is  necessary  that  the 
making,  modifying,  and  revoking  of  orders  relating  to  the 
course  of  the  trial  shall  be  left  to  the  discretion  of  the  pre- 
siding judge."^  And  in  another  case:  "As  to  matters  resting 
merely  in  the  discretion  of  the  court,  whether  with  reference 
to  the  course  of  proceeding  at  the  trial,  or  as  to  granting  a 
new  trial,  nothing  is  open  upon  the  bill  of  exceptions."^    So, 

'  Moody  u.Hinkley,  34 Maine,  200;  Planters',  &o.  v.  Willis,  5  Ala.  770  ; 

Sisco  V.  Harmon,  9  Verm.  129  ;  State  Woodraff  v.  Hurson,  32  Barb.  561. 

V.  Fox,  1  Dutch.  566  ;  Rochester  v.  See  State  v.  Sargent,  32  Maine,  429. 

Roberts,   9   Post.   360;    Osborne   v.  *  Per  Chapman,  J.,  Com.  w.  Hall, 

Scott,  13  Tex.  59  ;  Groton,  43  N.  H.  4  Allen,  306. 

91 ;  Emerson  v.  Paine,  9  Verm.  271 ;  '  Per  Dewey,  J.,  Com.  v.  Dower, 

Jenkins  v.  Brown,  21  Wend.  454;  4  Allen,  299. 

(a)  Nor,  in  Massachusetts,  to  the  decision  of  a  court  below  in  raat- 
fers  o^/ac<  submitted  to  it.  Whiton  f.  Nichols,  3  Allen,  583.  Unless 
wrong  in  point  of  law.    Kettell  v.  Poote,  lb.  212. 
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in  a  late  case  in  the  Supreme  Court  of  the  United  States: 
"The  mode  of  conducting  trials,  the  order  of  introducing 
evidence,  and  the  times  when  it  is  to  be  introduced,  are, 
properly,  matters  belonging  to  the  practice  of  the  Circuit 
Court,  with  which  this  court  ought  not  to  interfere. — Pro- 
bably the  practice  in  no  two  States  of  the  Union  is  exactly 
the  same;  and  therefore,  in  each  State,  the  Circuit  Courts 
must  necessarily  be  vested  with  a  large  discretion. — We  do 
not  feel  at  liberty,  therefore,  to  interfere  with  the  exercise  of 
this  discretion."'  So  it  is  said — a  somewhat  fanciful  justifi- 
cation of  discretionary  authority — "Because  a  motion  chances 
to  be  made  while  the  trial  is  proceeding,  and  before  the  same 
judge,  it  does  not  for  that  reason  make  a  part  of  the  trial.'"' 

§  3.  The  examples  which  illustrate  this  general  rule  are  very 
numerous,  and  of  course  quite  miscellaneous.  Among  the 
most  frequent  are  applications  for  continuance  and  amendment, 
the  granting  or  refusing  of  which  is  not  in  general  a  ground 
for  new  trial  or  bill  of  exceptions.  Although  either  may  be 
contrary  to  positive  law,  and  would  then  constitute  an  excep- 
tion to  the  rule.'  So  the  overruling  of  a  motion  for  postpone- 
ment,forthe  purposeof  procuring  arecord  of  conviction,  to  dis- 
qualify a  witness;  or  for  the  absence  of  a  witness.*  Or  refusal 
to  order  a  specification.''  Or  a  refusal  to  allow  the  counsel  for 
the  defendant,  on  opening  his  case,  to  comment  on  the  plain- 
tiff's evidence."  Or,  as  is  sometimes  held,  a  refusal  to  allow 
counsel  to  open  and  close,  unless  injustice  has  been  done.'    Or 

'  PMladelpliia,  &o.  v.  Stimpson,  Mis.  567 ;  Probate  Court  v.  Hall,  14 

14  Pet.  448.  Verm.  159  ;  Miller  u.  Sohackleford, 

2  Per  Allen,  J.,  Woodruff  v.  Hur-  4  Dana,  264 ;    Helm  v.  Rodgers,  5 

son,  32  Barb.  561.  Humph.   105  ;   Davis   v.  Church,  1 

s  M'Fadden  v.  Com.,  23  Penn.  12;  Watts  &  Serg.  240.     See  Hammond 

Clapp    1'.    Baloh,    3    Oreenl.    219  ;  v.  Kemer,  3  Hayw.  145  ;  Jarnagan  v. 

Collier  v.  State,  20  Ark.  36  ;  Wyman  Atkinson,  4  Humph.  470  ;  Smalley 

V.  Dorr,  3  Grreenl.  183;  Reynard  v.  v.  Anderson,  2  Monr.  66. 

Brecknell,  4  Pick.  302  ;  Moorr.  Shaw,  *  Campbell  v.  Thompson,  4  Shep. 

47  Maine,  88  ;  Paysou  v.  Maoomber,  117  ;   State  v.   Damery,  48   Maine, 

3  Allen,  69  ;  Gwynn  v.  Globe,  &o.,  5  327. 

Allen,  317  ;  Richmond,  &c.  v.  Wood-  '  Ward  v.  Fuller,  7  Gray,  179. 

ruff,  8  Gray, 447  ;  Warren  v.  M'Hat-  «  Rich  v.  Jones,  9  Cush.  329. 

ten,  2  Soam.  32  ;  Long  v.  Overton,  7  '  Marshall  v.  Wells,  7  Wis.  1. 
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a  refusal  to  bring  forward,  as  a  continued  action,  one  that 
was  defaulted  at  the  first  term,  the  plaintiff  not  knowing  that 
the  defendant  was  out  of  the  State.'  Or  a  ruling  upon  the 
question  of  recommitment,  &c.,  of  a  report  of  referees.^  So, 
in  reference  to  the  jury,  directing  which  jury  shall  try  a  case; 
discharge  of  jurors  when  they  cannot  agree,  though  they 
have  been  out  but  a  short  time ;  an  excuse  of  a  juror ;  or  the 
calling  of  a  juror  from  one  jury  to  serve  on  another.'  So 
dismissing  a  jury  partly  impanelled,  and  postponing  the  trial, 
when  the  prisoner  refused  to  take  any  part  in  the  selection 
of  the  twelfth  juror.''(a) 

§  4.  Error  does  not  lie,  for  the  overruling  of  a  motion  to 
nonsuit  the  plaintiff,  when  the  verdict  in  his  favor  is.  for  a 
less  sum  than  the  court  can  take  cognizance  of,  on  the  ground 
that  his  affidavit  does  not  comply  with  the  requisitions  of 
the  statute.*  So  no  exception  lies,  for  refusal  to  dismiss  an 
action  for  a  defect  in  the  declaration.'  So  (in  Massachusetts) 
where  the  declaration  contained  counts  in  contract  and  tort 
for  the  same  cause  of  action,  and,  after  the  evidence  had  been 

'  Whitney  v.  Thayer,  5  Pick.  528.  *  M'Fadden  «.  Com.,  23  Penu.  12. 

^  Walker  v.   Sanborn,  8  Greenl.  '  McAllister  v.   MoDow,  26   Ala. 

288.  453. 

'Ware   v.  Ware,  8   Greenl.   42;  »  Salem,  &o.  </.  Hayes,  5  Gush.  458. 
Hamiltons  v.   Moody,  21   Mis.  79 ; 
People  V.  Green,  13  Wend.  55. 

(a)  Other  examples  of  discretion,  though  not  strictly  connected  with 
the  remedy  of  new  trials,  are  the  following.  Allowance  of  a  certiorari. 
State  V.  French,  4  Zabr.  736.  Awarding  immediate  execution,  not- 
withstanding the  allowance  of  a  writ  of  error ;  unless  in  a  case  of  mani- 
fest injustice.  Allen  v.  Hopper,  4  Zabr.  514.  The  clerk's  giving  direc- 
tions to  the  sheriff,  in  a  matter  entirely  within  the  discretion  of  the 
sheriff.  M'Ewin  v.  The  State,  3  Sm.  &  M.  120.  A  refusal  to  discharge 
a  defendant,  on  the  ground  of  his  having  been  arrested  while  attending 
as  a  party  or  witness.  Eoberts  v.  Austin,  5  Whart.  313.  The  admis- 
sion or  rejection  of  additional  pleas.  Evans  v.  St.  John,  9  Port.  186  ; 
Henderson  v.  Hamer,  5  How.  Miss.  525.  A  motion  to  strike  out  a  plea. 
Townsonw.  Moore,  9  Port.  136.  Discretionary  taxing  of  costs.  Walton 
V.  Walton,  19  Mis.  667.    See  Apgar  v.  Hiler,  4  Zabr.  812. 
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all  introduced,  the  defendant  moved,  that  the  plaintiff  should 
be  required  to  elect  his  count,  and  the  other  be  stricken  out; 
but  the  motion  was  overruled :  held  no  ground  of  excep- 
tion." So  it  is  no  ground  of  exception,  that,  where  the 
identity  of  a  horse  was  in  question,  the  witness  and  jury- 
were  allowed  to  inspect  the  horse  in  the  court  yard.'  So  no 
exception  lies,  for  refusal  to  recommit  an  auditor's  report.^ 
So,  in  Massachusetts,  under  Eev.  Sts.  c.  116,  §  32,  the  com- 
pensation to  be  awarded  to  the  presiding  of&cer  and  sheriff 
at  a  trial,  before  a  sheriff's  jury,  of  a  complaint  for  flowing 
lands,  is  within  the  discretion  of  the  court  below,  and  cannot 
be  revised  by  the  Supreme  Court  upon  exceptions.'' 

§  5.  The  order  in  which  evidence  shall  be  introduced  is  in 
general  discretionary  with  the  court.'  Thus  in  an  action 
against  a  ferryman,  it  was  held  no  error,  to  allow  the  plaintiff' 
to  introduce  the  ferry  license  after  motion  of  nonsuit.*  So 
where  evidence  is  offered  of  conversations  between  the  de- 
fendant and  a  third-  person,  wholly  irrelevant  unless  commu- 
nicated to  the  plaintiff;  it  is  discretionary  with  the  judge  to 
require  the  plaintiff  to  first  prove  such  communication,  or  to 
permit  the  evidence  of  such  conversations  to  be  given  in  the 
first  instance.'  So  a  new  trial  was  refused,  where  the  de- 
fendant, proposing  to  read  a  letter  to  himself  from  the  plain- 
tiff;  and  one  to  the  plaintiff  in  reply,  was  required  first  to 
read  the  latter.  So,  where  part  of  a  defence  was  the 
pendency  of  another  action  for  the  same  cause,  which  was 
disputed;  the  judge,  on  the  plaintiff's  suggestion,  though 
objection  was  made,  ordered  that  this  issue  should  be  first 
tried,  thus  compelling  the  defendant  to  enter  upon  his  de- 

'  Carlton  v.  Pierce,  1  Allen,  26.  Williams  v.   Dewitt,  12  Ind.  309  ; 

°  Nutter  V.  Rickettg,  6  Clarke,  92.  Nordyke  v.  Shearon,  12   Ind.  349  ; 

s  Kendall  v.  Weaver,  1  Allen,  277.  Moore  v.  Lea,  32  Ala.  375  ;  Doyle  v. 

*  Richardson  u.  Curtis,  2  Gray,  Estornet,  13  La.  An.  318  ;  Gordon  v. 
497.  Searing,  8  Cal.   49.     But  see  Wil- 

*  Per  Dewey,  J.,  Smith  v.  Merrill,  liams  v.  Averitt,  3  Hawks,  308. 
9  Gray,  147 ;  White  v.  Wallen,  17  «  May  v.  Hanson,  5  Cal.  360. 
Geo.  106  ;  Kent  v.  Tyson,  20  N.  H.  '  Downing   a.   De  Klyn,  1  E.  D. 
121 ;   Plank,  &o.   v.   Bruce,  6   Md.  Smith,  563. 

457 ;    Warner   v.   Hardy,   lb.   525  ;        ^  Mudge  v.  Pierce,  32  Maine,  165. 
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fence  before  the  plaintiff  had  gone  through  with  his  case. 
Held,  this  was  a  matter  of  discretion,  for  which  a  new  trial 
could  not  be  had.'  So,  on  the  other  hand,  it  is  not  error,  to 
refuse  to  allow  a  party  to  read  a  part  of  a  deposition  at  one 
stage  of  the  cause,  and  a  part  at  another.'  But  a  new  trial 
was  granted  for  the  exclusion  of  evidence  to  prove  part  of 
the  case,  because  the  plaintififdid  not  first  show  that  he  would 
be  able  to  prove  the  whole  case.' 

§  6.  No  exception  lies  for  the  admission  of  evidence  in 
reply,  which  should  be  regularly  offered  in  chief''  As  in  case 
of  the  admission  of  evidence  in  chief  for  the  commonwealth 
after  that  for  the  defendant.*  But  on  the  other  hand,  gene- 
rally, if  the  plaintiff  offers  evidence  in  the  first  instance  to 
meet  the  answer;  he  cannot  offer  further  evidence  on  the 
same  point,  after  the  defendant  has  introduced  his  testimony." 
Hence  no  exception  lies,  for  the  rejection  of  evidence  in 
reply  to  rebutting  evidence  for  the  plaintiff,  unless  such  evi- 
dence tends  to  control  the  plaintiff's  rebutting  testimony.' 
So,  in  an  action  of  assault  and  battery,  the  plaintiff  rested  on 
the  evidence  of  witnesses,  who  testified  to  the  blow.  The 
defendant  then  called  witnesses  to  disprove  the  striking.  The 
plaintiff  then  offered  a  witness  to  prove  an  admission  of  the 
defendant  of  the  striking.  The  court  refused  to  hear  the 
witness,  and  it  was  held  no  error.'  So  where  the  plaintiff 
read  the  direct  answers  in  a  deposition  at  the  proper  time, 
and,  after  the  defendant  had  closed  his  case,  asked,  but  was 
not  allowed,  to  read  the  cross-answers ;  held,  there  was  no 
error." 

'  Bedell  v.  Powell,  13  Barb.  184.  ^  Com.  v.  Conoannon,  5  Allen, 502 ; 

'  Young  V.  Smith,  25  Mis.  341.  Com.  v.  Arranoe,  lb.  517. 

»  Pegg  V.  Wartord,  7  Md.  582.  «  York  v.  Pease,  2  Gray,  282. 

'■  Day  V.   Moore,   13  Gray,  522 ;  '  Briggs   v.   Humphrey,  5  Allen, 

Towns  V.  Riddle,  2  Ala.  694 ;  Had-  314. 

den  V.  Johnson,  7  Ind.  394 ;  Robin-  *  Silverman  v.  Foreman,  3  E.  D. 

son  V.  Fitohburg,  &o.,  7  Gray,  92;  Smith,  322. 

Martin  v.   M'Guire,  lb.   177  ;    Mat-  »  Wood  o.  Gibbs,  35  Miss.  559. 
tocks  V.  Stearns,  9  Verm.  32B  ;  Bryan 
V.  Walton,  20  Geo.  480. 


302  THE  LAW  OF  NEW  TRIALS.  [CH.  XII. 

§  7.  It  is  no  ground  of  exception  to  the  admission,  after 
the  defendant's  testimony,  of  evidence  for  the  plaintiff,  which 
tends  to  contradict  the  defendant's  witness  in  a  material  point, 
that  it  also  tends  to  corroborate  the  case  made  by  the  plain- 
tiff's evidence  in  chief.^ 

§  8.  Where  the  defendant  offered  evidence,  which  was 
excluded  ;  the  plaintiff'  then  offered  evidence  upon  the  same 
point,  and  the  court  gave  leave  to  the  defendant  to  introduce 
his  evidence,  but  he  declined :  held,  no  ground  of  exception,^ 

§  9.  The  court  may  in  its  discretion,  after  a  case  is  closed 
so  far  as  relates  to  the  evidence,  order  it  to  be  opened,  and 
further  evidence  to  be  received.^  Nor  is  such  action  any 
ground  for  reversal,  unless  it  appears  that  injustice  has  been 
done  by  an  abuse  of  discretion.^  "  Objections  to  the  introduc- 
tion of  testimony,  depending  upon  the  time  at  which  it  was 
admitted,  are  not  a  subject  of  exceptions."'  Thus  where  evi- 
dence is  introduced  after  the  close  of  the  argument,  but  causes 
no  surprise  to  the  opposing  counsel,  and  has  no  effect  on  the 
verdict,  it  is  not  error."  Or  to  allow  the  prosecution,  in  a 
criminal  case,  to  recall  witnesses  and  give  additional  testimony, 
after  the  evidence  is  closed  on  both  sides,  and  the  instructions 
are  agreed  on  by  the  court.'  (See  §  12.)  More  especially 
the  opening  of  a  case  for  further  testimony,  after  the  parties 
have  rested,  is  in  the  discretion  of  the  justice,  while  the  par- 
ties, with  their  witnesses,  are  all  present.'  Thus  a  new  trial 
was  refused,  where,  after  commencement  of  the  plaintiff''3 
closing  argument,  the  defendant  was  allowed  to  offer  evidence 
explanatory  of  entries  in  the  defendant's  books,  then  pointed 
out  for  the  first  time.'  So,  after  the  evidence  has  been  closed, 

'  Chadboum  v.  Franklin,  5  Gray,  274 ;  1  E.  D.  Smith,  78 ;  Barker  u. 

312.  State,  5  Flori.  199;  Hooker  v.  John- 

'■  Tisdale  v.  Mitchell,  12  Tex.  68.  son,  6  lb.  730. 

'  Burger  v.  White,  2  BoBW.  92.  «  Mathia  v.  Colbert,  24  Geo.  384. 

'  Priest  V.  Union,  &c.,  6  Cal.  170.         '  State  v.  Porter,  26  Mis.  201. 

*  Per  Dewey,  J.,  Smith  v.  Merrill,        ^  Harpell  v.  Curtis,  I  E.  D.  Smith, 

9  Gray,  147 ;  Coates  v.  Gregory,  10  78. 
Ind.  345  ;  Mowry  v.  Starbuck,  4  Cal.        '  Smith  v.  Merrill,  9  Gray,  147. 
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it  is  within  the  discretion  of  the  court,  to  allow  the  intro- 
duction of  any  proper  evidence,  to  show  that  a  deed  relied 
on  by  the  other  side  is  a  forgery.'  Or  to  permit  the  plaintiff, 
after  his  case  was  closed  and  an  instruction  moved  on  it,  to 
show  the  character  of  the  notice  he  had  given  indorsers.^ 
Or  permitting  additional  evidence  to  go  to  the  jury,  to  prove 
the  venire  as  laid,  after  the  argument  has  been  closed  and 
the  jury  instructed.'  Nor  is  it  material  that  no  reason  is 
assigned  for  changing  the  regular  order  of  evidence.* 

§  10.  But,  on  the  other  hand,  it  is  not  error  to  refuse  a 
motion  to  recall  a  witness  after  the  case  was  announced  to  be 
closed;  as,  for  instance,  to  inquire  in  regard  to  a  statement 
made  by  him  in  presence  of  the  plaintiff's  intestate,  which 
was  not  contradicted  by  the  intestate,  nor  his  attention  par- 
ticularly called  to  it.*  Nor  a  refusal  to  allow  the  party 
holding  the  affirmative  to  give  new  evidence,  not  in  answer 
to  new  matter  introduced  on  the  other  side,  after  his  case 
is  closed."  Nor  the  refusal  to  call  a  witness  to  restate  his 
testimony,  after  a  cause  has  been  summed  up  and  the  jury 
charged.'  Nor  the  refusal  to  allow  counsel,  after  the  argu- 
ment has  been  closed  and  the  cause  submitted  to  the  jury, 
to  explain  a  distinction  applicable  to  the  case.'  So  no  ex- 
ception lies  for  rejection  of  a  plan,  offered  after  the  closing 
of  the  testimony.'  So,  in  a  capital  trial,  after  the  closing 
argument  for  the  commonwealth  was  commenced,  the  de- 
fendant proposed  to  introduce  additional  evidence  which 
had  then  first  come  to  her  knowledge,  but  the  evidence  was 
not  admitted.  Held,  the  motion  was  addressed  to  the  dis- 
cretion of  the  court,  and  exceptions  did  not  lie.'°    So,  in  an 

'  Wells  V.  Walker,  29  Geo.  450.  569  ;  Witherspoon  v.  Cain,  Walker, 

2  Johnston  v.  Mason,  27  Mis.  511.  407. 

'  Dave  V.  The  State,  22  Ala.  23.  '  Chamberlain   v.   Masterson,   26 

•  Ray  V.  Smith,  9  Gray,  141.  Ala.  371 ;  Rieketts  v.  Pendleton,  14 

'  Beale  v.  Hall,  22  Geo.  431.  Md.  320  ;  Sanford,  &o.  x,.  Wiggin  14 

«  Graham  v.  Davis,  4  Ohio  (N.  S.)  N.  H.  441.                                      ' 

362.  0  Bacon  v.  Williams,  1 3  Gray,  525. 

'  The  People  v.  Rector,  19  Wend.  '"  Com.  v.  Doneer,  4  Allen,  299. 
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action  against  a  common  carrier,  the  plaintiff  having  closed 
his  case,  and  the  defendant's  counsel  commenced  his  argu- 
ment, the  judge  stopped  him,  by  stating  his  opinion  in  favor 
of  the  defendant,  and  also  what  was  the  principal  question 
to  be  decided.  The  plaintiff  then  offered  to  prove,  under 
the  common  counts,  a  receipt  of  money  by  the  defendant,  but 
the  evidence  was  excluded.  Held,  no  ground  of  new  trial.' 
So  a  new  trial  was  refused,  where,  after  the  evidence  on 
both  sides  was  closed,  and  the  counsel  for  the  defendant 
had  said  there  was  no  further  testimony,  and  proceeded  in 
the  summing  up ;  a  witness  appeared  in  court,  and  was 
offered  by  him,  but  rejected;  the  plaintiff  saying  that  his 
witnesses  had  left.' 

§  10  a.  Permitting  counsel  to  ask  his  own  witness  a  lead- 
ing question  is  no  ground  of  new  trial.^  More  especially, 
unless  objected  to,  so  as  to  give  opportunity  for  changing 
the  form.*  It  is  remarked  in  a  late  case:  "We  are  not  aware 
of  any  case  in  which  a  new  trial  has  ever  been  granted  for 
the  reason  that  leading  questions,  though  objected  to,  have 
been  allowed  to  be  put  to  a  witness.'"  So  a  new  trial  cannot 
be  had,  for  the  admitting  of  an  answer  to  a  leading  question 
in  a  deposition.°(a) 

§  10  S.  A  new  trial  was  denied,  where  a  continuance 
had  been  refused  for  the  absence  of  a  witness,  upon  the  ad- 

'  Edwards  v.  Sherratt,  1  E.  604.  "  Kemmerer  v.  Edelman,  23  Penn. 

"  Alexander  v.  Byron,  2  John.  Cas.  143. 

318.  '  Per  Metcalf,  J.,  Green  v.  Gould, 

'  Mershon  v.  Haversack,  &c.,  2  N.  3  Allen,  466. 

J.  372 ;  Parsons  v.  Hufif,  38  Maine,  ^  Bliss  v.  Shuman,  47  Maine,  248. 
137  ;  Hopkinson  v.  Steel,  12  Verm. 
582. 


(a)  Nor,  on  the  other  hand,  for  expunging  irrelevant  interrogatories 
to  a  party.  Elliott  v.  Lyman,  3  Allen,  110.  So  when  the  answer  of  a 
witness  is  not  responsive  to  the  question  asked,  or  is  a  voluntary  state- 
ment made  by  him,  the  court  may  order  it  to  be  stricken  out.  Eoquest 
V.  Boutin,  14  La.  An.  44. 
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mission  of  what  he  would  testify;  such  admission  not  being 
read  to  the  jury.'  But  where  a  continuance  was  moved  for 
on  the  ground  that  a  witness  was  absent,  and  refused  because 
the  party  could  prove  the  same  facts  by  a  witness  who  was 
present,  and  the  court  charged  the  jury  that  the  party  needed 
two  witnesses  to  prove  his  case ;  a  new  trial  was  granted.'^ 

§  11.  It  is  no  ground  of  exception,  that,  at  the  time  of 
swearing  his  witnesses,  and  before  they  were  examined,  the 
defendant  moved  the  court  to  remove  such  of  the  plaintiff's 
witnesses  out  of  hearing  as  the  latter  held  in  reserve,  which 
motion  was  overruled.'  Or  that  witnesses  were  ordered  to 
leave  the  court  while  others  testified,  and,  although  they  did 
not,  were  still  allowed  to  testify.'  Nor  that  the  court  rebukes 
a  witness  for  unbecoming  levity.*  Nor  does  an  exception 
lie,  to  a  ruling  upon  the  question,  whether  a  deposition  read 
shall  go  to  the  jury.°  Or  to  the  admission  in  evidence  of  a 
second  deposition  of  the  same  witness,  taken  without  a  pre- ' 
vious  order.'  So,  after  the  plaintiff  had  put  in  his  case,  the 
defendant  read  a  deposition,  and  afterwards  proposed  to  pro- 
duce the  deponent  on  the  stand,  for  the  purpose  of  rebutting 
some  part  of  the  plaintiff's  evidence.  The  plaintiff  objected, 
unless  the  deposition  should  be  first  withdrawn.  The  ruling 
out  of  the  testimony  was  held  to  be  a  proper  exercise  of  the 
sound  discretion  of  the  court.'  So,  a  jury  returning  to  in- 
quire as  to  the  testimony  of  a  witness,  the  witness  was  pro- 
duced, and  asked  what  he  had  testified,  to  which  he  replied 
as  nearly  as  he  could  remember.  The  counsel  were  not  per- 
mitted to  examine  the  witness,  and  it  being  doubted  what 
his  testimony  was,  the  judge  read  it  from  his  minutes,  and 
again  refused  a  re-examination.  Held,  no  ground  of  ex- 
ception.' 

'  Pannell  v.  State,  29  Geo.  681.  ^  Whithead  v.  Keyes,  3  Allen,  495. 

2  Young  V.  Gibson,  2  Tex.  417.  '  Herbert  v.  Hanrick,  16  Ala.  581. 

'  Sanders  v.  Johnson,  6  Blackf.  50.  «  Hopkins  v.  Clark,  20  Tex.  64. 

^  Com.  V.  Hall,  4  Allen,  306.  '  Herring  v.  State,  1  Clarke,  205* 
5  Thomas  v.  State,  27  Geo.  287. 
20 
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§  12.  Although,  in  general,  there  is  no  right  to  recall  a 
witness,'  yet  this  is  a  matter  in  the  discretion  of  the  court.^ 
Thus  the  court  may  permit  a  witness  for  the  plaintiff  to  be 
recalled,  after  the  defendant  has  closed  his  case.'  Or  permit 
a  witness  to  be  recalled  after  the  arguments  have  commenced, 
where  a  question  has  arisen  as  to  his  testimony.^  (See  §  9.) 

§  13.  But  a  new  trial  will  not  be  granted,  for  refusal  to 
have  a  cross-examination  resumed,  after  the  examination 
was  closed.*  Nor  for  refusal  to  permit  re-examination  of  a 
witness.^  "In  regard  to  the  re-examination  of  witnesses  after 
they  have  left  the  stand,  it  was  purely  discretionary  with  the 
referees;  and  the  exercise  of  that  discretion  can  only  be 
reviewed  here,  if  at  all,  when  it  plainly  appears  that  it  was 
abused,  to  the  defendant's  prejudice.'"  So  a  refusal  to  order, 
that  a  party  who  has  been  fully  examined  and  cross-examined 
as  a  witness,  and  has  left  the  court-room  without  notice  to  the 
adverse  party,  should  either  return  to  be  further  examined, 
or  have  his  testimony  stricken  out;  is  no  ground  of  excep- 
tion.' So  the  application  of  a  witness  to  explain  his  testi- 
mony is  addressed  to  the  discretion  of  the  court.'  So  no 
exception  lies  to  any  ruling  as  to  the  re-examination  of  a 
witness  on  matters  not  testified  of  in  cross-examination." 
And  if  a  witness  is  recalled  merely  to  reaffirm  his  former 
statements,  the  court  may  well  refuse  to  allow  his  recall." 
So  no  exception  lies  where  the  direct  and  cross-examination 
of  a  witness  has  been  several  times  taken  up  and  dropped; 
and  further  oross-ex'j,mination  is  stopped  by  the  court.'^ 

§  14.  On  motion,  the  cross-examination  of  the  party  in  the 

'  state  V.  Rulil,  8  Clarke,  447.  '  Per  Woodruff,    J.,   Sheldon    u. 

2  Dunckle  v.  Cooker,  11  Barb.  387.  Wood,  2  Bosw.  2s5. 

See  Meakin  v.  Anderson,  11  Barb.  "  Ward  «.  Fuller,  7  Gray,  179. 

215.  ^  Lindsay  v.   Wayland,  17  Ark.. 

-'  Fairchild  v.  California,  &o.,  13  385. 

Gal.  599.  ■"  Kendall  j;.  Weaver,  1  Allen,  277. 

'  Manly  ti.  Culver,  20  Tex.  143.  "  Atchison  v.  Steamboat,  &o.,  14 

6  Van  Cort  v.  Van  Cort,4  Edw.  Ch.  Mis.  63. 

621.  '^  Com.  u.  Nickerson,  5  Allen,  518. 

^  Barton  v.  Morpliis,  4  Dev.  240. 
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cause  may  be  deferred,  until  all  the  witnesses  upon  the  par- 
ticular pleading  have  been  dismissed.'  And  no  exception 
lies,  for  stopping  cross-examination  upon  immaterial  matters.^ 

§  15.  Though  the  order  in  which  witnesses  are  to  be 
examined,  and  the  number  which  may  be  called  to  the  same 
point,  are  in  general  matters  of  discretion  and  not  a  subject 
for  exceptions;^  yet  the  distinction  has  been  taken,  in  New 
York,  that  while  a  circuit  judge  may,  in  his  discretion,  limit 
the  number  of  witnesses  to  be  examined  on  a  collateral  issue 
as  to  the  character  of  the  plaintiff,  or  that  of  either  of  the  wit- 
nesses in  the  cause,  and  at  any  stage  of  the  examination ; 
and  the  exercise  of  such  jurisdiction  cannot  be  reviewed  by 
bill  of  exceptions:  the  remedy,  where  it  works  injustice,  is 
by  a  motion  for  a  new  trial.''  And  the  general  rule  on  the 
subject  of  discretion  will  not  be  enforced  to  the  sacrifice  of 
manifest  justice.  It  is  said:  "Though  this  court  should  not, 
upon  slight  grounds,  interfere  to  control  the  discretion,  in 
matters  of  mere  practice,  to  be  exercised  in  the  inferior 
courts  in  the  control  of  suitors,  the  preparation  of  causes  for 
trial,  the  order  of  trial,  that  discretion  should  not  be  exer- 
cised in  violation  of  law,  or  in  such  manner  as  to  endanger 
materially  the  rights  of  litigants,  or  to  defeat  the  ends  of 
justice."  Thus,  in  an  action  for  breach  of  promise  of  mar- 
riage, about  three  weeks  before  the  trial,  the  defendant  was 
informed  by  his  counsel,  that,  in  consequence  of  the  crowded 
state  of  the  docket,  the  case  could  not  be  reached.  The 
defendant  accordingly  left  the  State  on  business.  By  an 
irregular  call  of  the  docket,  prior  causes  being  unexpectedly 
disposed  of,  this  case  was  reached,  and  a  verdict  found  against 
the  defendant.  Held,  a  new  trial  should  be  granted,*  So  it 
is  held  that  a  new  trial  will  not  be  granted  in  a  criminal  case, 
for  the  reason  that  a  continuance  was  denied,  unless  there  is 

•  Parlby  v.  Parlby,  9  Eng.  L.  &  Eq.  *  Nolton  v.  Mose3,  3  Barb.  31. 

572.  '  Donallen  v.  Lennox,  6  Dana,  89. 

2  Hutchinson  v.  Methuen,  1  Allen,  See  Wadsworth  v.  Thompson,  18  Geo. 

33.  709. 

'  Gushing  v.  Billings,  2  Gush.  158. 
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cause  to  appreliend  that  there  was  an  abuse  of  the  discretion  of 
the  court  below,  which  worked  a  wroDg  to  the  respondent.^ 

§  16.  But  for  a  refusal  to  continue  certain  criminal  cases 
till  the  existing  excitement  had  subsided,  a  new  trial  was 
ordered  by  the  court  above.^  And  in  another  case,  in  which 
a  party  charged  with  assault  with  intent  to  murder  moved 
for  a  continuance,  on  the  grounds  that  he  was  prevented  by 
imprisonment  from  preparing  for  trial,  and  that  there  was  a 
great  excitement  against  him;  the  court  remark:  "This  court 
has  said,  that  it  would  not  interfere  with  the  discretion  of  the 
court  below,  in  regard  to  continuances,  except  in  cases  of 
manifest  injustice,  or  where  there  had  been  a  flagrant  abuse 
of  such  discretion.  This  record,  in  our  judgment,  presents 
such  a  case."^ 

§  17.  So  although  it  is  held  to  be  no  ground  of  exception, 
that  a  judge  has  wrongly  ruled  at  nisi  prius  as  to  which  party 
must  begin,  unless  such  ruling  did  clear  and  manifest  injus- 
tice •*  or  a  failure  of  the  court  below,  in  a  case  where  special 
matter  is  pleaded,  to  allow  the  defendant's  counsel  to  open 
and  close,  the  verdict  against  him  not  appearing  contrary  to 
evidence;'  and  especially  where  it  does  not  appear  that  the 
ruling  was  not  according  to  the  rules  of  practice  of  the  court 
where  the  trial  was  had :"  yet  the  better  rule  would  seem  to 
be,  that  a  new  trial  will  be  granted  for  refusal  of  the  right  to 
begin,  unless  it  be  clearly  shown  that  no  injury  resulted.  As 
where,  in  a  suit  upon  a  note,  the  defendant  admitted  the 
execution,  and  set  up  usury .^  So  it  is  error,  not  to  permit 
the  defendant's  counsel  to  open  and  conclude  a  cause  before 
a  jury,  on  the  trial  of  issues  taken  on  the  pleas  of  payment 
and  set-ofif.'    So,  although  the  allowance  of  an  amendment  is 

•  Eppes  V.  The  State,  10  Tex.  474.  '  Steptoe  v.  Harvey,  7  Leigt,  501. 
'  Bishop  V.  The  State,  9  ©eo.  121.  «  Day  w.Woodworth,  13  How.  U.  S. 
=  Per  Warner,  J.,  Howell  o.  The    363. 

■State,  5  Geo.  48.  '  Huntington  v.  Conkey,  33  Barb. 

*  Branford  v.  Freeman,  1  Eng.  L.     21;  Ayraultu.  Chamberlain,  lb.  229. 
&,  Eq.  444.  '  Churchill  v.  Rogers,  Hardin,  182. 
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discretionary  with  the  court,  it  is  error,  to  refuse  to  exercise 
that  discretion  in  a  proper  case,  which  will  furnish  ground  for 
a  new  trial.^  So,  after  the  defendant's  counsel  had  summed 
up,  and  while  the  plaintiff's  counsel  were  addressing  the 
jury,  the  former  stated,  that,  from  inspection  of  a  paper,  in 
possession  of  a  witness  for  the  plaintiff  who  had  been  exa- 
mined, he  had  discovered  material  evidence,  showing  that 
the  defendant  had  not  received  the  money  in  question,  at  the 
time  of  suit  brought,  and  proposed  to  introduce  it,  but  it  was 
rejected,  the  plaintiff  objecting.  The  court  say:  "The  evi- 
dence offered  was  material. — The  judge,  under  the  circum- 
stances, had  a  discretion  to  admit  the  evidence;  and  it  ought 
in  sound  discretion  to  have  been  received."^(a) 

'  Russell  u.  Conn,  20  N.  Y.   (6        *  Mercer  v.  Sayre,  7  John.  306. 
Smith)  81. 

(a)  We  have  already  (Chap.  II.)  considered  how  far  the  granting  or 
refusing  of  a  new  trial  is  itself  a  matter  of  discretion.  That  it  is 
so,  see  the  following  authorities :  Harmison  v.  Clark,  1  Scam.  131 ; 
Garner  v.  Crenshaw,  1  Scam.  143 ;  Gillet  v.  Stone,  1  Scam.  539  ;  Werk- 
heiser  v.  Werkheiser,  6  Watts  &  Serg.  184 ;  Martia  v.  Hays,  5  Mis.  62  ; 
Chambers  v.  Campbell,  15  Conn.  427 ;  Bisel  v.  Hobbs,  6  Blackf.  479  -, 
Hodges  V.  Springer,  5  Blackf.  103 ;  Magill  v.  Lyman,  6  Conn.  59  ;  Lewis 
V.  Hawley,  1  lb.  49  ;  Kimball  v.  Cady,  Kirby,  41 ;  Anderson  v.  State,  5 
Har.  &  J.  174;  Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  206;  Marine 
Ins.  Co.  V.  Young,  5  lb.  187 ;  Henderson  v.  Moore,  lb.  11 ;  Clemsen  v. 
Kruper,  Breese,  162  ;  Collins  v.  Claypole,  lb.  164;  Street  v.  Blue,  lb. 
201 ;  Vernon  v.  May,  lb.  229.  Otherwise  in  Indiana  and  Missouri. 
Goldsby  v.  Robertson,  1  Blackf.  31 ;  State  v.  Bird,  1  Mis.  585. 
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CHAPTEE  XTII. 

EVIDENCE.— ADMISSION  OR  REJECTION  OP  EVIDENCE. 


1.  General  rule. 

2.  Effect  of  an  instruction  to  dis- 
regard incompetent  evidence,  &o. 

4.  Irrelevant  or  immaterial  evi- 
dence. 
11.  Cumulative  evidence. 

15.  Conflicting  evidence. 

16.  Infamy  of  witness. 

17.  Incompetent  question. 
19.  Secondary  evidence. 

21.  Admission,  as  affecting  tlie 
course  of  trial. 

22.  Purpose  of  offering  the  evi- 
dence, as  affecting  its  competency. 

27.  Miscellaneous. 

30.  Writings,  hearsay,  secondary 
evidence. 

34,  42.  Evidence  connected  with 
other  evidence. 


39.  Reasons  for  rejecting  evidence. 

40.  Trial  by  the  court,  or  upon  writ 
of  inquiry. 

41.  Interlocutory  proceedings. 
43.  Evidence    as   connected  with 

the  pleadings. 

49.  Whether   evidence  must    be 
confined  to  facts. 

52.  May  come  from  either  party. 

53.  Must  be  regularly  offered. 

54.  Must  be  objected  to;  form  of 
objection. 

60.  Questions  of  time. 
70.  Depositions. 

72.  Set  off. 

73.  Practice  in  New  York. 
75.  Waiver. 


§  1.  Though  said  not  to  be  without  exceptions,'  yet  it 
is  the  general  rule,  that  the  admission,  against  objection,  of 
material,  inadmissible  evidence,  or  the  exclusion  of  compe- 
tent evidence,  is  ground  of  exception  or  motion  for  a  new 
trial.^  More  especially  if  calculated  to  make  an  impression 
upon  the  minds  of  the  jury.'  Or  where  there  is  reason  to 
believe  that  it  influenced  the  jupy  in  their  verdict,  or  where 
the  losing  party  may  have  been  injured  by  it.^  If  illegal 
evidence  be  received,  which  may  have  had  weight  with  the 
jury  on  a  material  issue,  and  a  bill  of  exceptions  be  taken; 


1  27  Maine,  35. 

2  Trigg  V.  Conway,  1  Hemp.  538  ; 
Clemson  v.  Cruper,  1  Bree.  162 ; 
Thomkims  v.  Hill,  7  Mod.  64 ;  Big- 
nail  V.  Devnish,  6  Mod.  242  ;  Grave- 
nor  V.  Woodhouse,  1  Bing.  38 ;  Free- 
man V.  Arkell,  2  B.  &  C.  494 ;  Preston 
V.  Harvey,  2  H.  &  Munf.  55  ;  Baxter 
V.  Abbott,  7  Gray,  71 ;  Cookz!.  Brown, 


39  Maine,  443  ;  The  Queen  v.  Wilts, 
6  Mod.  307. 

3  Boyle  V.  Colman,  13  Barb.  42. 

«  Handley  v.  Call,  27  Maine.  35  ; 
Underbill  v.  N.  Y.,  &c.,  21  Barb. 
489  ;  Whiting  v.  Otis,  1  Bosw.  420. 
But  see  Fitzgerald  v.  Williams,  24 
Geo.  343  ;  Culver  v.  Dwight,  6  Gray, 
444. 
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the  court  has  not  power  to  exercise  any  discretion,  in  grant- 
ing or  refusing  a  new  trial.'(a)  And  it  makes  no  difference, 
that  the  evidence  has  been  wrongly  admitted  conformably 
to  a  general  practice} 

§  2.  The  point  has  been  much  discussed,  whether  an  in- 
struction from  the  court  to  disregard  incompetent  testimony 
would  obviate  the  objection  to  its  admission.  It  was  said  in 
an  early  case  in  New  York,  "The  admission  of  such  testi- 
mony (of  a  party's  own  declarations)  was  illegal  and  danger- 
ous, and  no  subsequent  caution  or  advice  by  the  justice,  that 
the  jury  ought  to  disregard  what  the  witnesses  had  sworn, 
can  cure  the  irregularity."^  So  in  a  late  case  in  Pennsylvania, 
in  an  action  for  breach  of  a  boating  contract,  the  judge  charged, 
that  the  printed  contract  was  the  contract  of  the  parties,  and 
that  all  advertisements,  representations,  proposals,  or  nego- 
tiations (of  which  evidence  had  been  admitted),  were  merged 
in  this  contract.  But  the  evidence  was  not  withdrawn  from 
the  jury.  In  ordering  a  venire  de  novo,  the  court — Strong,  J. 
— remarked : ''  We  cannot  think  this  an  adequate  remedy  for 
the  mischief.  Undoubtedly,  when  a  mistake  has  been  made 
in  the  admission  of  evidence,  it  may  subsequently  be  recti- 
fied. It  may  be  withdrawn  by  the  party  who  has  given  it, 
or  the  court  may  withdraw  it,  and  positively  instruct  the 
jury  to  disregard  it,  to  discard  it  from  their  view.  In  such 
a  case,  it  is  the  duty  of  the  court  to  see  to  it  that  no  mischief 
is  done;  that  the  illegal  evidence  be  withdrawn,  wJiolly  with- 
drawn, and  icithdrawn  for  every 'purpose^''  So  a  new  trial  may 

1  Weeks  v.  Lowerre,  8  Barb.  530.  Penn.  196.    See  Shaeffer  v.  Kreifzer, 

2  Doe  V.  Perkins,  3  T.  E.  749.  6  Binn.  430 ;  Nash  v.  Gilkeson,  5  S. 

3  Penfield  v.  Carpenter,  13  John.  &  R.  352 ;  Ingham  v.  Crary,  1  Pen. 
350.  Aco.  Erben  v.  Lorillard,  19  N.  &  W.  389 ;  Unangst  v.  Kraemer,  8 
Y.  (5  Smith)  299.  W.  &  S.  391. 

'  The  Delaware,  &o.  w.  Barnes,  31 

(a)  But  where,  at  a  trial  in  Bengal,  the  judge  received  certain  docu- 
mentary evidence ;  the  Supreme  Court,  on  an  application  for  a  new  trial 
on  the  ground  of  such  evidence  being  improperly  received,  should  con- 
sider the  importance  of  the  evidence.  East  India  Co.  v.  Paul,  1  Eng. 
L.  and  Eq.  44. 
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be  had  for  the  admission  of  illegal  evidence,  though  counsel 
state  to  the  jury  that  they  do  not  ask  or  desire  a  verdict 
founded  thereupon ;  but  the  court  does  not  expressly  exclude 
it.i 

§  3.  But  on  the  other  hand  it  has  been  held,  in  England, 
that  the  admission  of  incompetent  evidence  is  not  ground  of 
new  trial,  where  the  jury  were  instructed  not  to  notice  it,  and 
the  nature  of  the  verdict  showed  that  they  did  not.  As 
where,  in  an  action  for  seduction  of  a  daughter,  a  promise  of 
marriage  was  proved,  and  the  verdict  was  for  only  £50.^  So 
in  a  late  case  in  Massachusetts,  it  is  held  that  no  exception 
lies  for  the  admission  of  evidence  which  afterwards  appears 
to  be  irrelevant,  unless  the  exceptions  show  that  the  court 
did  not  instruct  the  jury  to  disregard  it.'  In  dissenting  from 
the  doctrine,  upon  this  subject,  of  the  court  in  New  York, 
Parker,  J.  remarks:  "The  reason  that  the  testimony  so  given 
in  presence  of  the  jury  might  have  an  influence,  though  they 
are  directed  to  disregard  it,  would  apply  with  equal  force  in 
all  cases  where  anything  irrelevant  may  have  crept  in  during 
the  course  of  the  trial,  and  would  entitle  parties  to  a  succes- 
sion of  new  trials,  until  no  sentences  should  have  been  uttered 
which,  by  any  possibility,  might  have  an  undue  influence, 
though  the  jurors  were  unconscious  of  any  influence."''  In  a 
subsequent  case,  the  same  learned  judge  remarks,  that  "where 
the  irrelevant  testimony  evidently  may  or  must  have  influ- 
enced the  jury,  notwithstanding  the  instruction  to  disregard 
it,  a  new  trial  will  be  granted."* 

§  4.  Whether  the  admission  or  rejection  of  irrelevant  or  im- 
material evidence  is  ground  for  a  new  trial,  seems  to  be  a 
point  not  well  settled. 

§  5.  It  is  held,  on  the  one  hand,  that  the  admission  of  ir- 

'  Decherd  v.   Morrison,  2   Swan,  ■*  Hamblett  v.  Hamblett,  6  N.  H. 

305.             .  333. 

'  TulUdge  V.  Wade,  3  Wils.  18.  ^  Deerfield  v.  Norlhwood,  10  N.  H. 

3  Randall  v.  Doane,  9  Gray,  408.  269. 
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relevant  evidence  is  a  good  ground  for  a  new  trial ;  because 
it  is  impossible  to  say  what  influence  the  evidence  may  have 
exerted  on  the  minds  of  the  jury.'  So,  although  the  jury 
might  have  found  the  same  verdict  had  the  testimony  been 
kept  out.^  More  especially,  if  the  evidence  had  a  tendency 
to  prejudice  their  minds,  or  raise  false  impressions,  the  court 
may  in  their  discretion  grant  a  new  trial.'  Thus  on  a  trial 
for  larceny,  evidence  was  admitted  of  a  conversation,  in  which 
the  prisoner  asked  a  witness  to  "  notice  where  A.  kept  his 
money."  Such  evidence  was  totally  irrelevant  to  the  charge 
on  trial,  and  all  the  evidence  in  the  case  was  circumstantial. 
Held,  sufficient  ground  for  a  new  trial.*  So  where  the  plain- 
tiff was  the  mother  of  the  defendant,  and  incompetent  but 
immaterial  evidence  was  admitted,  subject  to  exception,  con- 
sisting of  vile,  profane,  and  abusive  language  used  by  the 
defendant  in  regard  to  the  plaintiff;  it  was  held  that  such 
evidence,  being  highly  calculated  to  prejudice  the  minds  of 
the  jury,  and  being  ruled  admissible  by  the  court,  the  ver- 
dict should  be  set  aside." 

§  6.  In  justification  of  this  class  of  decisions,  it  is  said :  "Il- 
legal or  improper  evidence  (however  unimportant  it  may  be 
to  the  cause)  ought  never  to  be  confided  to  the  jury;  for  if 
it  should  have  an  influence  upon  their  minds,  it  will  mislead 
them,  and  if  it  should  have  none,  it  is  useless,  and  may  at 
least  produce  perplexity ."°  And  with  regard  to  the  rejection 
of  competent  evidence,  "the  court  cannot  weigh  the  degree 
of  relevancy,  or  say  what  effect  any  fact  that  is  relevant 
would  have  had  on  the  minds  of  the  jury.'" 

'  Dresser  v.  Ainsworth,  9   Barb.  Vorse,  19  Wend.  232 ;  Swamsoott,  &c. 

619 ;  10  B.  Mon.  16 ;  Donglierty  v.  v.  Walker,  2   Fost.  457 ;    Keyes  u. 

Vanderpool,  35   Miss.   165  ;    Thur-  Throop,  2  Aik.  276. 

mond  V.  Trammell,  2  Tex.  257.  *  Shaw  v.  State,  3  Sneed.  86. 

2  Daniel  v.  Nelson,  10  B.  Mon.  316.  =  Center  v.  Center,  38  N.   H.  318. 

3  Ellis   V.  Short,  21   Pick.    142 ;  «  Per  Tucker,  J.,  Brown  v.  May,  1 
Winkley  v.  Foye,  33  N.  H.  171.    See  Munf.  288. 

Buddington  n.  Shearer,  22  Pick.  427  ;  '  Per  Le  Blanc,  J.,  Edjvards  u. 
Com.  V.  Bosworth,  lb.  397  ;  Clark  v.     Evans,  3  E.  451. 
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§  7.  But  on  the  other  hand  it  is  held,  that,  generally,  a 
new  trial  will  not  be  granted,  merely  because  irrelevant  or 
impertinent  testimony  has  been  admitted  or  rejected.^  And 
the  same  rule  applies  to  a  question  not  shown  to  be  relevant  f 
or  the  rejection  of  a  witness,  unless  it  appears  that  he  could 
give  some  relevant  testimony ;'  or  testimony  in  relation  to  a 
particular  fact,  which  fact  is  immaterial  to  the  issue.^  As 
where  a  witness  testified,  inadvertently,  to  other  declarations 
of  the  plaintiff  than  those  inquired  of  by  the  defendant,  and 
upon  the  other  evidence  the  verdict  for  the  plaintiff  was 
clearly  right.*  So  where,  in  a  case  relating  to  damages  for 
the  construction  of  a  railroad,  the  jury  having  viewed  the 
premises,  the  plaintiff  was  not  permitted  to  inquire  of  a 
witness,  whether  the  roads  crossing  the  railroad  rendered  it 
more  or  less  dangerous  for  horses,  &;c.  in  going  from  one  part 
of  the  farm  to  another;  more  especially  as  one  witness  had 
said  there  was  inconvenience  and  danger."  So  it  was  held 
erroneous  to  reject  a  deposition,  taken  many  years  before, 
and  twice  read  in  former  trials  without  objection,  though  no 
proof  be  offered  of  notice  of  the  time  and  place  of  taking 
it.  But,  the  subject-matter  of  the  deposition  being  unim- 
portant, such  rejection  is  no  ground  for  a  new  trial.' 

§  8.  The  distinction  is  made,  in  New  York,  that,  if  the 
chances  are  equal,  that  irrelevant  testimony  may  have  had  an 
injurious  tendency  on  the  jury,  a  new  trial  will  be  granted  of 
course  on  a  hill  of  exceptions ;  but  on  a  case,  the  court  exercises 
its  discretion,  when  no  injury  can  have  resulted  to  the  party.' 
And  in  late  cases  it  is  laid  down,  that  a  verdict  will  not  be 
set  aside  for  the  admission  of  immaterial  evidence,  unless  it 

'  Marshall  v.  Morris,  16  Geo.  368  ;  Sliep.  439  ;  Barry  v.  Bennett,  7  Met. 

Brown  v.  May,  1  Munf.  288  ;  Walker  354;  Kimberliu  v.  Karis,  5  Dana,  533. 

V.  Leighton,  11  Mass.  140  ;  Mitchell  ^  Prince  v.  Shepherd,  9  Pick.  176. 

V.  Rome  Railroad  Co.,  17  Geo.  574.  *  Piuneo  v.  The  Lackawanna,  &c. 

2  Fairchild  v.  Case,  24  Wend.  381.  43  Peun.  361. 

^  Bates  V.  Barber,  4  Cnsh.  107.  '  Hill  v.  Meyers,  43  Penn.  170. 

'  Polleys*.  Oceanlns.  Co.  2Shep.  *  Farmers'  Bank  v.  WhiufiBld,  24 

141 ;   Watson   v.   Lisbon  Bridge,  2  Wend.  419. 
Shep.  201  ;  Merriam  v.  Mitchell,  1 


CH.  XIII.]      ADMISSION  OR  EEJECTION  OP  EVIDENCE.  315 

is  quite  apparent  that  it  influenced  the  jury  in  their  decision ;' 
and  that  the  relevancy  of  evidence  primd  facie  irrelevant 
must  be  shown,  or  it  should  be  rejected.^ 

§  9.  It  is  not  error  to  allow  the  withdrawal  of  immaterial 
evidence.^ 

§  10.  More  especially  is  the  admission  of  immaterial  evi- 
dence no  ground  of  new  trial,  if  accompanied  by  instructions 
to  disregard  it,  and  if  there  is  no  reason  why  it  should  have 
any  effect.* 

§  11.  It  is  sometimes  held,  that  the  wrongful  admission 
or  exclusion  of  evidence,  although  cumulative,  is  ground  for 
new  trial.'  It  was  remarked  by  the  court  in  Massachusetts, 
in  granting  a  new  trial  for  the  admission  of  irrelevant  evi- 
dence: "The  English  courts,  and  those  of  some  of  our  sister 
States,  exercise  a  much  broader  discretion  in  relation  to  the 
granting  of  new  trials,  than  we  do.  Their  practice  is  to  refuse 
new  trials  for  the  improper  admission  or  rejection  of  evidence, 
whenever,  in  their  opinion,  such  erroneous  admission  or  rejec- 
tion of  evidence,  whether  material  or  immaterial,  ought  not 
to  have  affected  the  verdict,  or  substantial  justice  has  been 
done.  This  seems  to  us  to  trench  upon  the  province  of  the 
jury."°  And  the  rule  was  applied  in  New  York,  though  a 
■  fact  was  proved  by  two  other  witnesses.' 

§  12.  But  the  prevailing  rule  is,  that  the  exclusion  of  evi- 
dence, to  prove  a  fact  which  is  otherwise  proved,  is  no  ground 
of  new  trial  f(a)  or  the  exclusion  of  cumulative  evidence, 

1  Center  v.  Center,  38  N.  H.  318.         «  Per  Morton,  J.,  Ellis  v.  Short, 

2  McGarrity  v.  Byington,  12  Cal.     21  Pick.  145. 

426.  '  Marquand  v.  Weljb,  16  John.  89  ; 

^  Davenport  v.  Harris,  27  Seo.  68.  Mayer  v.  Wiltberger,  Geo.  Dec,  Part 

*  Whitney  v.  Bayley,  4  Allen,  173.  II.,  20. 

'■  Dossett  V.  Miller,  8  Sneed,  72 ;  «  Bull  v.  Griswold,  19  HI.  631. 
Osgood   V.   The   Manhattan,   &c.    3 
Cow.  612. 

(a)  Evidence  to  rebut  the  plaintiff's  rebuttal  is  admissible,  though 
merely  cumulative.    Walker  v.  Fields,  28  Geo.  237. 
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upon  a  point  already  conclusively  proved  ;'  or  the  admission 
of  evidence  to  a  point  otherwise  sufficiently  proved.^  That 
where,  for  example,  the  verdict  is  precisely  such  as  the  jury 
ought  to  have  rendered  upon  the  plaintiff's  evidence,  a  new 
trial  will  not  be  granted,  because  the  judge  admitted  unlawful 
testimony  on  the  part  of  the  defendant,  if  it  was  only  cor- 
roborative of  the  facts  already  proved  by  the  plaintiff.^  It 
is  said :  "  The  court  will  not  set  aside  a  verdict  on  account 
of  the  admission  of  evidence  which  ought  not  to  have  been 
received,  provided  there  be  sufficient  without  it  to  authorize 
the  finding  of  the  jury."^  And,  in  another  case :  "  Though 
particular  portions  of  evidence  are  objected  to,  if  the  rest  be 
sufficient  to  warrant  the  conclusion  to  which  the  jury  have 
come,  the  court  will  not  interpose.'" 

§  13.  Thus,  although  it  is  irregular  for  the  plaintiff  to  read 
in  evidence  the  letter  of  a  witness  that  has  been  referred  to 
in  a  deposition  for  the  defendant,  yet,  if  confirmatory  of 
other  competent  testimony  in  the  case,  it  is  no  cause  for  a 
new  trial.*  So  where  evidence,  that  A.  repeated  the  instruc- 
tions of  the  grantor,  relative  to  the  order  of  recording  certain 
deeds  to  B.,  had  been  received ;  it  was  held,  that,  although 
the  fact  proved  had  no  positive  efficacy  in  the  delegation  of 
authority,  and  the  evidence  itself  was  incompetent,  yet,  as  it 
did  not  detract  from  the  power  previously  given,  the  admis- 
sion of  such  evidence  furnished  no  ground  for  a  new  trial.^ 
So  where  the  plaintiff  proves  a  sale  and  delivery,  and  the 
defendant, a  credit,  and  the  plaintiff  then  offers  an  admission 
against  such  credit,  which  is  excluded.'  So  where  the  same 
interrogatories  were  addressed  to  A.  and  B.,  and  A.  answered 
fully,  and  B.  answered  "I  know  the  answers  given  by  A., 
and  I  adopt  them  as  mine  as  to  all  material  facts ;"  but  the 

'  Litchfield  v.  Londonderry,  39  N.         *  Per  Mansfield,  C.  J.,  Horford  o. 

H.  247 ;  Drake  v.  Surget,  36  Miss.  Wilson,  1  Taun.  12. 
458.  s  Per  Parker,  J.,  Teynham  v.  Ty- 

2  Mathia  r.  Colliert,  24  Geo.  384;  ler,  6  Bing.  5(J1. 
Turner  v.  M'llhaney,  8  Cal.  575.  »  Dickinson  v.  Burr,  15  Ark.  372. 

'  Steelman  v.   Steelman,  1  Harr.         '  Beers  v.  Broome,  4  Conn.  247. 
66.  «  MacuUar  v.  Wall,  6  Gray,  507. 
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evidence  of  B.  was  rejected; — it  being  cumulative,  indefinite, 
and  immaterial.^ 

§  14.  And  ■  this  rule  more  especially  applies,  where  the 
evidence  was  not  objected  to  f  or  where  the  other  evidence, 
of  which  the  testimony  in  question  is  cumulative,  greatly 
preponderates  over  the  evidence  on  the  other  side.'  So  it 
was  applied,  where  a  witness  was  rejected  on  the  ground  of 
interest,  who  was  called  to  prove  a  fact  which  it  was  admitted 
had  been  proved  by  another  witness.*  So  where  a  female 
witness,  on  cross-examination,  admitted  her  criminal  con- 
nection with  several  persons,  and  evidence  of  the  same  con- 
nection with  others  was  excluded.'  It  is  said :  "  Where  the 
objection  merely  is,  that  what  was  proved  by  one  witness 
could  have  been  proved  by  two;  there  being  no  denial  of 
the  fact  which  he  was  called  to  prove,  on  the  part  of  the  de- 
fendant, but  the  defendant  going  to  the  jury  on  a  defence 
altogether  collateral  to  that  fact,  there  is  no  ground  for  the 
court  to  interfere  by  granting  a  new  trial"  (to  the  plaintiff)." 
And,  in  another  case,  "  it  has  been  contended  that  we  are  to 
analyze  the  evidence  by  a  difficult  process,  and  to  discrimi- 
nate the  precise  effect  produced  on  the  mind  of  the  jury  on 
each  portion  of  the  proof;  but  we  have  a  much  plainer 
course ;  and  that  is,  to  hear  the  report  of  the  trial,  and  to 
sustain  the  verdict  if  we  all  are  satisfied  that  there  is  enough 
to  warrant  the  finding  of  the  jury,  independently  of  the  evi- 
dence objected  to.'" 

§  15.  More  especially  where  the  evidence  is  cmflicting,  and 
illegal  evidence  has  been  admitted,  which  might  have  in- 
fluenced the  jury,  a  new  trial  will  be  granted.^  And  where 
much  evidence  has  been  received,  some  of  which  is  incom- 
petent, the  case  should,  in  general,  be  sent  back  for  a  new 

'  Hopkins  v.  Clark,  20  Tex.  64.  ^  Edwards  v.  Evans,  3  E.  451. 

=  Horford  v.  Wilson,  1  Taun.  12.  '  Per  Tiudal,  C.  J.,  Doe  v.  Tjler, 

3  Doe  V.  Tyler,  6  Biug.  561.  6  Bing.  561. 

<  Edwards  v.  Evans,  6  E.  451.  *  Settle  v.  Alison,  8  Geo.  201. 
'  The  King  v.  Teal,  11  E.  3U7. 
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trial,  as  the  court  cannot  say  on  what  evidence  the  jury 
decided.' 

§  16.  A  verdict  founded  on  the  testimony  of  an  infamous 
witness  will  be  set  aside.^(a) 

§  17.  The  point  of  admission  or  rejection  of  evidence  may 
arise  in  connection  with  a  question  as  well  as  an  answer.  Thus 
where  the  testimony  of  a  defendant,  in  his  own  behalf,  was 
improperly  admitted,  but  a  material  question  to  him,  which 
should  have  been  allowed,  was  overruled,  he  is  entitled  to  a 
new  trial.^  So  if  an  irrelevant  question  is  objected  to,  though 
the  answer  is  not.*  But  a  new  trial  will  not  be  granted,  for 
refusal  to  admit  a  question  which  was  not  shown  to  be 
relevant.' 

§  18.  It  is  no  ground  for  a  new  trial,  that  inadmissible  evi- 
dence was  given  by  a  witness,  in  answer  to  a  question  which 
did  not  call  for  it,  and  was  not  objected  to;  if  the  judge  at 
once-declared  the  evidence  inadmissible,  and  instructed  the 
jury,  in  his  charge,  to  disregard  it.* 

§  19.  In  general,  the  admission  of  secondary  evidence  is 
illegal.  (See  §  32.)  But  a  new  trial  will  be  granted  for  the 
rejection  of  secondary  evidence,  after  the  introduction  of  suf- 
ficient preliminary  proof  to  justify  its  admission;  all  the  evi- 
dence being  reported.' 

§  20.  It  is  no  ground  of  new  trial,  that  a  copy  was  ex- 
cluded, if  the  original  was  afterwards  admitted.' 

■  Gage  V.  Mollwaine,  1  Strobh.  135.  =  PaircMld  v.  Case,  24  Wend.  381. 

2  Allen  V.  Young.  6  Monr.  136.  «  Travis  v.  Barger,  24  Barb.  614. 

'  Anderson   u.   Busteed,  5  Duer,  '  Hatch  v.  Carpenter,  9  Gray,  271. 

485.  '  Kutzmeyer  w.  Eunis,  3  Dutch. 

*  Gilmer  v.  Montgomery,  26  Ala.  371. 
665. 

(a)  Eejecting  the  testimony  of  a  free  negro,  to  facts  which  occurred 
■while  he  was  a  slave,  was  held  ground  of  new  trial.  Gurney  v.  "Dessies, 
1  John.  508. 
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§  21.  The  mode  of  proceeding  at  a  former  trial  furnishes 
no  ground  of  objecting  to  a  verdict  for  the  admission  of  evi- 
dence, although  such  admission  necessarily  changes  the 
course  of  proof  for  the  other  party.  Thus,  after  one  party 
had  put  in  evidence  certain  books  of  account,  supported  by 
the  testimony  of  the  bookkeeper  who  kept  them,  the  parties 
agreed  to  refer  the  books  to  an  auditor,  for  the  purpose  of 
his  stating  the  result  of  his  examination,  on  the  stand,  to  the 
jury,  which  he  accordingly  did.  It  was  held,  that  the  admis- 
sion in  evidence  of  the  testimony  of  the  auditor,  and  his  re- 
port so  made,  on  a  subsequent  trial  of  the  same  cause,  after 
the  books  had  been  rightly  admitted  in  evidence,  on  other 
testimony  than  that  of  the  bookkeeper,  was  no  ground  for  a 
new  trial,  although  the  other  party  was  thereby  obliged  to 
call  the  bookkeeper  as  his  witness.' 

§  22.  Evidence,  objectionable  for  one  purpose  or  upon  one 
issue,  is  properly  rejected,  if  thus  offered,  though  admissible 
for  another  purpose,  or  upon  another  issue.^  (See  §  57.)  It  is 
said :  "  If  such  a  practice  were  allowed,  testimony  would  be 
thrust  into  a  cause  with  one  open,  avowed  object,  but  with 
the  secret  purpose  of  applying  it  to  another;  and  by  reason 
of  it  not  only  the  rules  of  law,  but  the  ends  of  justice  would 
be  perverted."^  And,  in  another  case,  with  more  special  refer- 
ence to  the  objections  against  such  evidence :  "  The  objector 
is  bound  always  to  define  and  limit  his  objection  to  evidence 
which  is  inadmissible  for  the  purpose  for  which  it  is  intro- 
duced."* Thus  it  is  not  error,  to  reject  testimony  which  was 
only  proper  to  establish  an  incidental  matter,  where  it  was 
not  offered  or  pressed  for  that  purpose,  but  as  affecting  the 
issue  directly.'  So  where,  in  an  indictment  against  A.  and 
B.  for  the  sale  of  intoxicating  liquor,  A.  objected  to  the  intro- 
duction of  evidence,  either  that  he  was  guilty  severally,  or 

'  Holbrook  v.  Jackson,  7  Cush.  "  Per  Hubbard,  J.,  Leonard  v. 
136.  Smith,  11  Met.  332. 

2  Parke  v.  Foster,  26  Geo.  465;  *  Per  Sauford,  J.,  State  v.  Wads- 
O'Brien  V.  Hilburn,  22  Tex.  616.  wortli,  30  Conn.  56. 

'  State  V.  Neville,  6  Jones,  423. 
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jointly  with  B.,  and  the  objection  was  overruled,  a  new  trial 
was  refused.^  So  evidence  admissible  only  with  reference  to 
particular  questions  not  necessarily  arising,  and  not  then 
appearing,  in  the  case,  must  be  oifered  with  an  explanation 
of  the  questions  upon  which  it  may  be  material.^  So  the 
admission  of  evidence  for  one  purpose,  made  legal  by  statute 
for  another,  is  ground  of  new  trial.' 

§  23.  But,  on  the  other  hand,  it  is  ground  of  new  trial,  that 
complex  evidence  objected  to  was  all  excluded,  a  part  being 
competent;  though  the  burden  of  proof  is  on  the  party  who 
alleges  the  competency."  So  where  part  of  a  deposition  is 
competent,  but  it  is  wholly  rejected.'  So  where  the  defendant, 
who  was,  under  the  statutes  then  in  force,  entitled  to  testify 
only  as  to  some  special  matters,  was  offered  "  generally  in  his 
own  behalf"  and  was  rejected;  this  was  held  to  be  error 
and  ground  for  a  new  trial;  as  it  was  not  shown  by  the 
plaintiff,  upon  whom  was  the  burden  of  proof  in  this  respect, 
that  the  defendant  would  not  have  examined  the  witness  at 
all,  unless  he  could  be  allowed  to  do  so  generally .° 

I  24.  Evidence  may  properly  be  admitted  for  a  specific  pur- 
pose, though  not  admissible  generally.  (See  §  44.)  Thus  in 
an  action,  brought  by  a  mortgagee  against  the  assignee  in  in- 
solvency of  his  mortgagor,  to  recover  the  property,  in  which 
the  defendant  undertakes  to  avoid  the  mortgage  as  a  prefer- 
ence; the  admission  of  the  schedules  of  debts  and  other  papers 
filed  in  the  proceedings  in  insolvency,  only  as  evidence  that 
such  proceedings  were  had,  and  not  as  evidence  of  the  facts 
stated  in  the  papers,  is  no  ground  for  a  new  trial.' 

§  25.  One  offer  of  evidence,  to  be  used  for  several  specified 
purposes,  may  be  refused,  if  inadmissible  for  any.    The  party 

'  state  !>.  Wadsworth.SOConn.  55.  =  Hatton  v.  M'Clish,  6  Md.  407. 

2  Floyd  V.  Hamilton,  33  Ala.  235.  '  Brown  v.  Richardson,  20  N.  Y. 

a  French  v.  Brandon,  1  Head,  47.  (6  Smith),  472. 

'  Carroll  o.  Granite,  &o.,  11  Md.  '  Holbrook  v.   Jackson,  7  Cush. 

399.  136. 
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should  offer  it  for  each,  separately.^  So  if  testimony  is  offered 
as  a  whole,  a  part  being  incompetent,  and  all  is  excluded.^ 
So  where  the  offer  is  open  to  two  constructions;  unless  it  is 
made  perfectly  plain  that  the  one  favorable  to  the  party  is 
the  true  one,  as  understood  by  the  court.  As  where  evi- 
dence would  be  competent  in  mitigation  of  damages,  though 
not  as  a  defence  to  the  action.^  And  where  testimony  is  ad- 
mitted after  a  motion  to  exclude  it,  the  burden  is  on  the  com- 
plaining party  to  show  that  he  objected  only  to  the  inoompe^ 
tent  portion.'' 

§  26.  Where  evidence  of  fraud  was  admitted  in  mitigation 
of  damages,  which,  if  believed,  would  have  rendered  the 
damages  merely  nominal,  and  full  damages  are  given,  it  is 
no  ground  of  error  on  the  part  of  the  defendant,  that  the  evi- 
dence was  not  received  as  a  defence  to  the  action.  The  court 
remark,  "  Had  the  jury  believed  (the  witness),  and  given  full 
effect  to  his  evidence,  they  would  have  given,  under  the  in- 
structions they  received,  only  (nominal  damages)  and  then 
we  should  not  have  seen  the  defendant  here  complaining. 
It  is  apparent,  therefore,  that  he  is  here  not  on  account  of 
the  error  of  the  court  in  submitting  the  evidence  in  the 
manner  they  did,  but  because  the  jury  did  not  give  it  all  the 
effect  hoped  for.  If  the  jury  erred,  we  have  no  correctional 
power.  It  is  enough  for  us  that  we  see  no  error  in  what  the 
court  did."" 

§  27.  It  is  sometimes  competent  to  prove  a  general  fact, 
bearing  upon  the  issue,  witho&t  the  right  of  going  into  the 
details  and  particulars  of  which  it  is  made  up.  But  where 
a  will  was  propounded  for  probate,  discriminating  largely  in 
favor  of  the  present  wife  and  against  children  by  the  first 
wife,  which  was  alleged  to  have  been  produced  by  undue 

'  Johnson   v.   Marshall,   34    Ala.  '  Carroll  v.  Granite,  &c.,  11  Md. 

522.  .399. 

2  Barlow  v.  Lambert,  28  Ala.  704.  «  Smith  v.  Emerson,  43  Penn.  456, 

3  Button   V.  M'Cauley,   38   Barb.  460.     Per  Woodward,  J. 
413. 
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influence  of  the  wife  over  the  testator ;  and  a  witness  testi- 
fied to  "  bad  feeling"  between  the  wife  and  one  of  her  step- 
children, but  so  much  of  his  testimony  as  explained  its  origin, 
nature,  and  extent,  was  excluded :  held,  this  testimony  should 
have  been  admitted,  and  a  new  trial  must  consequently  be 
granted.^ 

§  28.  Where  words  spoken,  and  accompanying  acts  proved, 
justify  the  verdict,  although  words  alone  would  not;  the  ver- 
dict will  not  be  set  aside,  because  the  witness,  in  testifying  of 
the  words,  stated  what  he  understood  from  them,  which  was 
in  accordance  with  the  verdict.' 

§  29.  It  is  ground  of  new  trial,  that  competent  evidence 
was  excluded  in  chief,  though  received  to  contradict  other 
testimony.^ 

§  30.  In  general,  as  we  shall  see,  an  objection  must  have 
been  made  at  the  trial,  in  order  that  it  may  be  validly  taken 
as  the  ground  of  a  new  trial.  But  where  a  party  objected  to 
the  admission  of  so  much  of  certain  depositions  as  gave  evi- 
dence of  hearsay,  but  the  exception  did  not  specify  the  par- 
ticular parts  objected  to,  and  the  court  admitted  the  deposi- 
tions, but  instructed  the  jury  that  those  parts  which  gave 
evidence  of  hearsay  were  to  be  considered  only  for  the  pur- 
pose of  corroborating  the  testimony  of  other  witnesses;  it 
was  held  that  the  exception  was  valid,  notwithstanding  its 
generality.* 

§  31.  It  is  ground  of  new  trial,  where  a  witness  has  died, 
that  the  court  reads  his  whole  testimony,  a  part  being  incom- 
petent.' 

§  32.  A  verdict  will  be  set  aside  for  the  rejection  of  second- 
ary evidence,  where  a  paper  is  sufficiently  proved  to  be  lost.^ 

'  Cox  V.  Rutledge,  18  Geo.  294.  "  WiUard!).ffoodenough,30Verm. 

2  M'Kenney  v.  Waite,  7  Shep.  349.  393. 

»  Reed  v.  Vancleve,  B  Dutch.  352.  s  Freeman   v.   Arkell,  2  B.  &  C. 

'  Charlton  v.  Unis,  4  Gratt.  58.  494. 
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(See  §  19.)  Or  of  a  lease,  more  than  thirty  years  old,  where  a 
corresponding  possession  was  proved.'  So,  on  the  other  hand, 
a  new  trial  was  refused,  where  parol  evidence,  improperly  re- 
ceived, was  immediately  followed  by  the  requisite  document- 
ary proof.^  (See  §  34.)  So  where  a  printed  statute  book 
was  admitted  in  evidence  of  a  private  act,  but,  on  the  argu- 
ment of  the  motion  for  a  new  trial,  the  book  was  shown 
to  be  correct  by  producing  an  exemplification  of  the  act.' 
So  a  verdict  will  not  be  set  aside,  on  account  of  the  ad- 
mission of  merely  introductory  evidence.^  But  a  verdict  will 
not  be  set  aside  for  rejection  of  parol  evidence  of  the  con- 
tents of  a  letter,  because  no  satisfactory  proof  was  first  fur- 
nished to  the  court,  which  is  usually  done  by  the  party's  own 
affidavit,  of  the  loss  of  such  letter,  or  its  having  come  to  the 
possession  of  the  opposite  party.' 

§  83,  After  testimony  tending  to  prove  the  loss  of  a  regis- 
tered deed,  a  party  was  allowed  to  read  an  attested  copy  in 
evidence,  with  the  condition  that  he  should,  in  the  course  of 
the  trial,  file  an  afldavit  of  the  loss  of  the  original.  Held, 
after  verdict,  that  the  filing  of  the  affidavit  must  be  pre- 
sumed to  have  been  waived  by  the  other  party.'  So  where 
there  was  a  written  admission  of  the  "  execution"  of  a  certain 
deed,  purporting  to  be  by  the  attorneys  of  record  of  both 
parties,  and  the  deed  was  admitted  in  evidence  at  an  ex  parte 
trial,  without  proving  the  signatures  of  the  attorneys ;  it  was 
held  no  cause  for  a  new  trial.' 

§  34.  Questions  often  arise,  in  reference  to  evidence  in  it- 
self incompetent,  but  claimed  to  be  admissible  in  connection 
with  other  testimony.'    It  is  sometimes  held,  that  a  new  trial 

'  Hewlett  V.  Cook,  7  Wend.  371.  '  Allen  v.  Blunt,  2  Woodb.  &  M. 

2  Norris  v.  Badger,  6  Cow.    449  ;     121. 

Preston  v.  Harvey,  2  Hen.  &  M.  55.         «  Handley  v.  Call,  30  Maine,  9. 

3  Dancan  v.  Duboys,  3  John.  Cas.  '  Strippelmann  v.  Clark,  11  Tex, 
125.  296. 

*  Swamsoot  Machine  Co.  f.Walker,  *  See  Morgan!;.  Jones,  24  Geo.  155, 
2  Fost.  457. 
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shall  not  be  granted,  for  rejection  of  evidence  incompetent 
when  offered} 

§  85.  And  where  evidence  is  rejected  as  irrelevant,  but 
becomes  competent  by  the  subsequent  course  of  the  trial,  it 
is  still  to  be  excluded,  unless  re-offered,  although  not  objected 
to  in  the  argument.^  And  when  a  party  offers  evidence, 
which  is  'prima  facie  illegal  as  well  as  irrelevant,  it  is  not  suf- 
ficient for  him  to  state  to  the  court  "  that  he  could  probably, 
by  other  evidence,  so  connect  the  defendant  with  it  as  to 
make  it  competent  evidence."^ 

I  36.  But  in  general  a  new  trial  will  not  be  granted,  because 
evidence  was  admitted  with  reference  to  a  future  state  of  the 
case.''  Nor  where  incompetent  evidence  is  received,  upon 
the  ground  that  other  evidence  will  be  offered  by  which  the 
former  will  be  made  competent,  and  after  the  latter  testimony 
the  objection  is  not  renewed.*  So  if  evidence  is  admitted, 
which  can  only  become  competent  by  the  introduction  of 
other  evidence ;  no  exception  lies,  unless  it  clearly  appears 
that  such  further  evidence  was  not  introduced.* 

§  37.  A  new  trial  will  not  be  granted  for  the  admission  of 
incompetent  facts,  afterwards  proved  by  the  party  objecting.' 
So  error,  in  admitting  irrelevant  testimony,  is  cured  by  the 
introduction  of  testimony  on  the  other  side,  making  the  former 
testimony  proper.  As  where  the  defendant  moves  for  a 
nonsuit,  and  his  motion  is  improperly  overruled,  and  he  him- 
self then  introduces  evidence  conducing  to  prove  a  cause  of 
action.'  So  although  the  declarations  of  a  witness  can  only 
be  received  to  impeach  him,  by  contradicting  testimony 
already  given  by  him ;  yet,  if  they  are  admitted  first,  the 

'  Jones  V.  Lake,  2  Wis.  210.  =  Scott  v.  Newsom,  27  Geo.  125. 

*  Melcher  v.  Merryman,  41  Maine,        ^  Proprs.,  &o.  v.  Presoott,  4  Allen, 

601.  22. 
3  Shields  v.  Henry,  31  Ala.  53.  '  Grimm  u.  Hamel,  2  Hilt.  434. 

'  Harris  v.  Holmes,  30  Verm.  352.         '  Rucker  v.  Hamilton,  3  Dana,  36. 
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error  is  cured,  if  the  party  who  objected  to  the  declarations 
calls  him  aad  examines  him  with  relatioQ  thereto.^ 

§  38.  Evidence  claimed  to  be  competent  upon  further 
proof,  which  proof  is  not  offered,  should  be  struck  out.^ 
Thus,  although  it  is  no  ground  of  objection  to  the  introduc- 
tion of  a  deed  as  evidence,  that  there  is  a  latent  ambiguity 
in  it  susceptible  of  explanation ;  yet,  if  it  be  not  explained 
and  rendered  certain  by  other  evidence,  the  deed  should  be 
excluded,  on  motion,  for  want  of  certainty,  and  of  identity  of 
the  land,  referred  to  in  it,  with  the  premises  sued  for.^ 

§  39.  A  new  trial  will  not  be  granted  for  rejecting  in- 
competent evidence,  although  the  reasons  assigned  for  such 
rejection  are  insufficient.* 

§  40.  It  is  sometimes  held,  that,  in  case  of  trial  hy  the 
court,  strict  rules  of  evidence  will  not  be  enforced.'  This, 
however,  is  not  the  prevailing  rule.  Thus  where  it  is  agreed 
that  the  court  may  decide  on  the  undisputed  facts,  and  evi- 
dence has  been  erroneously  excluded  and  exception  taken, 
the  court  above  will  order  a  new  trial.*  So,  in  an  insurance 
case,  judgment  for  the  plaintiff  was  reversed,  because  the 
evidence  admitted  to  prove  the  preliminary  proof  of  loss 
was  inadmissible.''  And  it  seems  a  new  trial  may  be  had  for 
admission  of  illegal  testimony,  upon  a  hearing  in  damages, 
in  open  court,  whether  before  a  jury  or  a  judge.'  So  a  new 
trial  was  granted,  where  the  question  whether  a  defendant, 
making  confessions  of  guilt,  was  too  much  intoxicated  to 
understand  them,  was  submitted  to  the  court  as  preliminary 
to  the  admission  of  a  witness  to  the  confessions,  and  decided 
upon  his  testimony  alone,  rejecting  evidence  of  intoxication 

'  Tooker  v.  Gormer,  2  Hilt.  71.  '  Smith  v.  Hughes,  23  Tex.  248. 

2  Dillin  V.  The  People,  8   Mich.  «  Hopkins  v.  Forsyth,  14  Penn.  34. 

357.  '  Spring,  &o.  v.  Evans,  15  Md  54. 

'  Hanna  v.  Renfro,  32  Miss.  125.  «  Begg  v.  Whittier,  48  Maine,  314; 

'  Ludlow's,  &o.  V,  Parke,  4  Ham.  Storer  v.  White,  7  Mass.  448. 
39. 
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shortly  before  and  after  the  confession. ^  So  a  new  trial  may 
be  granted,  for  the  improper  admission  or  rejection  of  evi- 
dence, upon  a  writ  of  inquiry  of  damages  by  the  sheriff.^  As 
where,  in  an  action  of  trespass,  the  defendants  were  defaulted, 
but,  upon  the  inquest  before  the  sheriff  and  a  jury,  were 
allowed  to  introduce  evidence  to  show  that  no  trespass  had 
been  committed.  The  jury  found  nominal  damages.  A  new 
trial  was  ordered,  upon  the  ground  that  the  admission  of  such 
evidence  after  default  would  deprive  the  plaintiff  of  the  privi- 
lege of  notice  of  the  defence.^ 

§  41.  But  a  new  trial  has  been  refused,  upon  the  ground 
of  such  an  error  occurring  in  the  interlocutory  proceedings 
of  a  cause.  Thus  a  witness  for  the  plaintiff  was  objected  to 
as  interested.  A  question,  proposed  to  a  witness  who  was 
called  to  prove  his  interest,  was  objected  to,  but  allowed,  and 
the  witness  objected  to  was  permitted  to  testify,  the  judge 
stating  that  his  credibility  was  for  the  jury;  and  the  verdict 
was  for  the  defendant.  Held,  the  permission  of  the  question 
objected  to  was  no  ground  of  new  trial."  So  the  admission 
of  evidence,  to  contradict  testimony  upon  a  matter  collateral 
to  the  issue,  and  drawn  out  on  cross  examination,  although 
illegal,  is  not  cause  for  granting  a  new  trial.' 

§  42.  The  admission  of  evidence,  to  contradict  other  in- 
competent and  illegal  evidence,  is  no  ground  of  new  trial. 
Thus  A.,  an  inhabitant  of  the  town  of  C,  on  the  27th  of 
April,  1851,  went  with  his  horse  and  trunks  to  the  house  of 
B.  in  the  town  of  L.,  and  B.  agreed  to  board  him  and  keep 
his  horse.  In  an  action  brought  by  A.  to  recover  back  a 
tax  assessed  on  him  in  C.  on  the  1st  of  May  ensuing,  it  was 
held  that,  for  the  purpose  of  showing  that  he  had  changed 
his  domicil  before  that  day,  evidence  was  admissible  of  his 
declarations  made  to  B.  at  L.  in  February  preceding,  during 

'  Com.  V.  Howe  9  Gray,  110.  *  Ackley  v.  Kellogg,  8  Cow.  223. 

2  Tutton  V.  Andrews,  Barnes,  448.        '  Page  v.  Homans,  2  Shep.  478. 
»  Foster  v.  Smith,  10  Wend.  377. 
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a  negotiation  about  coming  to  board  with  B.,  that  he  intended 
to  come  and  live  with  B.  in  April,  and  not  return  to  0.;  and 
also  of  the  fact,  that  A.  was  chosen  and  served  as  a  surveyor 
of  highways  in  L.,  in  1853,  after  the  action  was  brought. 
The  presiding  judge  having  refused  to  allow  one  of  the 
assessors  of  C,  called  as  a  witness  by  A.,  to  testify  that  A., 
in  April,  1851,  gave  him  notice  that  he  was  going  to  remove 
from  C.  before  the  1st  of  May,  but  having  allowed  him  to 
testify  on  cross-examination  that  he  did  not  at  a  particular 
interview  acknowledge  to  A.  that  he  had  given  him  such 
notice;  it  was  held  that  this  rejection  and  admission  of  evi- 
dence were  both  erroneous,  and  that  the  subsequent  ad- 
mission of  evidence,  to  contradict  the  testimony  of  the  assessor 
as  to  his  own  acknowledgment  to  A.,  was  no  ground  for 
setting  aside  a  verdict  for  the  plaintiff.  The  court  remark : 
"Evidence  was  inadvertently  admitted,  upon  both  sides, 
upon  a  matter  unimportant  and  immaterial  to  the  issue.  We 
cannot  disturb  the  verdict  on  this  ground.  The  one  error 
neutralizes  the  other."' 

§  43.  The  admissibility  of  evidence  is  of  course  to  some 
extent  dependent  on  the  pleadings. 

%  44.  A  new  trial  will  be  granted,  for  the  rejection  of  evi- 
dence applicable  to  any  one  count  of  the  declaration;  as 
where  the  defendant  offered  evidence  in  defence  against  one 
count  only.'  But,  in  trespass,  where  not  guilty  and  a  justifi- 
cation are  pleaded,  and  the  jury  find  the  first  issue  for  the 
defendant;  the  rejection  of  admissible  testimony  pertinent  to 
the  latter  only  is  not  ground  for  a  new  trial.'  So  evidence 
offered  in  terms  for  a  special  purpose  may  be  rejected,  if 
that  purpose  be  inadmissible  under  the  pleadings,  though  it 
might  be  admissible  for  other  purposes.''     (See  §  24.) 

§  45.  Where  the  ground  of  defence  does  not  appear  by  the 

'  Cole  V.  ChesWre,  1  Gray,  441,        '  Pierce  v.  Myriok,  1  Dev.  345. 
446.  4  MoTarish  v.  Carroll,  13  Md.  429. 

2  Middlesex,  &e.  v.  M'Gtregore,  3 
Mass.  124. 
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pleadings,  an  unrecorded  deed  may  be  put  in  by  the  plaintiff 
in  his  opening,  its  effect  to  depend  upon  the  situation  of  the 
defendants  as  proved — whether  purchasers  without  notice,  &c.' 

§  46.  In  an  action  of  assumpsit  on  the  common  count  for 
labor,  a  defendant  has  no  right  to  arrest  the  plaintiff  in  the 
course  of  making  out  his  case,  by  an  offer  to  show  that  the 
work  was  done  under  a  special  contract;  it  not  having 
appeared,  from  anything  proved  by  the  plaintiff,  that  there 
was  any  such  contract.^ 

§  47.  It  is  no  ground  of  new  trial,  in  an  action  upon  a 
note,  there  being  no  general  denial,  nor  denial  either  of  the 
execution  of  the  note  or  its  transfer  to  the  plaintiff;  that  the 
note  was  not  read,  or  offered  to  the  defendant's  inspection, 
before  argument.^ 

§  48.  The  rejection  of  testimony  tending  to  prove  a  fact, 
which  fact  is  assumed  by  the  court  as  being  proved,  is  not 
error.* 

§  49.  The  general  rule  is,  that /ads  alone  are  to  be  testified 
to. 

§  50.  The  statement  of  a  witness,  that  in  his  opinion  certain 
foot-marks  were  those  of  the  prisoner,  assigning  as  a  reason 
for  such  opinion  that  he  had  often  seen  and  noticed  the 
prisoner's  tracks  as  being  of  a  peculiar  character,  is  not  evi- 
dence, the  admission  of  which  is  sufficient  ground  for  a  new 
trial.' 

§  51.  If  a  witness  swears  in  a  capital  case  to  the  intention 
with  which  a  party  acted,  and  the  effect  of  such  testimony  is 
adverse  to  the  accused,  a  new  trial  will  be  awarded." 

'  Wiggins  V.  Holley,  11  Ind.  2.  *  Th.ompsont).  Morris,  5  Jones,  151. 

2  Baltimore,  &o.  u.  Polly,  14  Gratt.  »  Hester  v.  State,  17  Geo.  130. 
447  ;  Same  v.  Laffertys,  lb.  478.  «  Burens  v.  State,  6  Eng.'  455. 

3  Cooks  V.  Hart,  18  Tex.  554.  • 


CH.  XIII.]      ADMISSION  OE  REJECTION  OF  EVIDENCE.  329 

§  52.  If  the  verdict  can  be  sustained  by  the  evidence  in 
the  cause,  it  is.  a  matter  of  indifference  by  which  party  it  is 
introduced.' 

§  53.  Evidence  must  be  regularly  offered,  or  put  into  the 
case,  to  justify  its  rejection  as  ground  of  new  trial.  Thus 
where  a  party  proved  the  execution  of  a  note,  and  the  in- 
dorsements upon  it,  as  collateral  evidence,  and  laid  the  note 
upon  the  table,  without  reading  it  to  the  jury  or  giving 
notice  to  the  court  that  it  was  put  into  the  case ;  held  no 
ground  of  new  trial  for  surprise,  that  the  court,  after  the 
argument  had  commenced,  refused  to  allow  the  party  to 
comment  upon  or  to  use  the  note  as  evidence.^  But  where, 
on  the  other  hand,  a  jury,  after  retiring,  returned  into  court, 
on  some  misunderstanding  as  to  the  testimony  of  a  witness ; 
and  the  court  then  recalled  the  witness  and  interrogated  him 
as  to  points  not  embraced  in  his  previous  examination,  no 
objection  being  made:  held,  no  ground  for  new  trial.^ 

§  54.  A  new  trial  will  not  be  granted,  for  the  admission  of 
evidence  not  objected  to.* 

§  55.  A  general  objection,  without  a  statement  of  the  ground, 
is  to  be  understood  as  an  objection  to  the  competency  of  the 
evidence,  and  not  as  one  taken  upon  some  ground  which 
might  have  been  obviated  at  the  trial.'  But  a  general  objec- 
tion to  evidence  is  insufBcient,  when  it  tends  to  mislead,  or 
when,  if  the  special  point  had  been  formally  presented,  it 
might  have  beeu  met  and  obviated."    Thus  a  ground  of  objec- 

'  Oakes  v.  Thornton,  8  Fost.  44.  ^  State  v.  Flanders,  38  N.  H.  324. 

»  Haskins  v.  Smith,  17  Verm.  263.  See  Pool  £/.  Deverg,  30  Ala.  672. 

'  Hawthorne  v.  Bowman,  3  Sneed,  ^  Hayward  v.  Bath,  38  N.  H.  179  ; 

524.  Pool  V.  Devers,  30  Ala.  672  ;  Swift  v. 

*  Brown  v.  Robinson,  25  Geo.  144 ;  Whitney ;   Same  v.    Marsh,  20   111. 

Parke  v.  Foster,  26  Geo.  465  ;  Gel-  144 ;  Jones  v.  Ransom,  3  Ind.  327 ; 

haar  K.  Ross,  1  Hilt.  117 ;  Hayues  t).  Mumford  v.   Thomas,  10   lb.    167; 

Hayward,  41  Maine,  488  ;  Brown  v.  Raah  v.  Whitney,  4  Mich.  495  ;  Kiler 

Moran,  42  Maine,  44  ;  M'Kay  v.  Larr,  v.  Kimbal,  10  Cal.  267 ;  State  v.  Wil- 

5  Flori.  268 ;  King  v.  State,  21  Geo.  sou,  8  Clarke,  407. 
220.       , 
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tion  to  the  form  of  a  question  must  be  stated,  so  that  the  ques- 
tion may  be  correctly  put.'  So  it  is  not  error,  to  reject  evi- 
dence of  what  was  sworn  to  by  a  party  on  a  former  occasion, 
unless  the  offer  set  forth  the- evidence  proposed  to  be  given, 
and  show  that  it  is  material  to  the  issue.'  So  a  general  ob- 
jection to  a  paper  is  unavailable,  unless  upon  its  face  clearly 
inadmissible  or  void.^  So  the  court  above  will  not  notice  a 
special  objection  to  evidence,  which  was  objected  to  gene- 
rally in  the  court  below." 

§  56.  A  new  trial  will  not  be  granted  for  the  rejection  of 
impeaching  evidence,  not  offered  as  such.'  Or  the  admission 
of  an  interested  witness  not  objected  to."  Or  the  admission 
by  consent  of  secondary  evidence.'  And,  generally,  testi- 
mony not  objected  to  is  to  have  the  same  effect  as  if  compe- 
tent.' So  when  an  instrument  offered  in  evidence  is  not  ob- 
jected to,  any  indorsement  on  it  is  considered  as  proved.' 

§  57.  Where  a  part  of  the  evidence  is  competent,  but  a 
general  objection  is  made;  a  new  trial  will  not  be  granted.'" 
On  the  other  hand  a  general  offer  of  evidence,  a  part  of  which 
is  illegal,  may  be  rejected."   (See  §  22.) 

§  58.  It  is  no  ground  of  new  trial,  that  evidence  was  ad- 
mitted which  was  incompetent  as  to  one  defendant,  unless 
objected  to  as  to  him  alone.'^  In  such  case,  the  other  defend- 
ant should  move  for  proper  instructions  from  the  court.'' 

§  59.  Upon  motion  for  new  trial,  on  the  ground  of  sur- 

•  Pearson  v.  Pigke,  2  Hilt.  146 ;  '  Norris  v.  Milner,  20  Geo.  663 ; 
Tattersall  v.  Hasa,  1  Hilt.  56  ;  Hunt  Goodwyn  v.  ftoodwyn,  20  Geo.  600. 
u.  Hoboken,  &o.,  lb.  161.  »  Atwell  v.  Grant,  11  Md.  101. 

2  Williams  v.  Williams,  34  Penn.        "  Bell  v.  Keefe,  12  La.  An.  340. 
312.  1"  Robinson  v.  Tipton,  31  Ala.  59.5  ; 

'  M'Donald  u.  Bear,  &o.,  13  Cal.  Moore  v.  Lea,  32  Ala.  375  ;  Ferry  v. 

220.  Parks,  11  Ind.  165. 

*  People  V.  Glenn,  10  Cal.  32.  "  Jeans  «.  Lawler,  33  Ala.  340. 
5  Hayward  v.  Dunoklee,  30  Verm.        "  Black  v.  Foster,  28  Barb.  387. 

29.  '3  Goodman   v.   Walker,   30   Ala. 

8  Jackson  v.  Barron,  37  N.  H.  494.     482. 
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prise  in  the  exclusion  of  depositions,  the  affidavit  must  state 
the  testimony  contained  in  such  depositions,  or  its  substance.' 

§  60.  The  question  of  time  is- sometimes  material,  in  refer- 
ence to  the  admission  or  exclusion  of  evidence.(a)  Thus 
under  a  statute,  limiting  the  time  of  prosecution  for  an  pffence, 
if  evidence  of  the  commission  of  such  offence  at  a  time  beyond 
this  limit  is  admitted,  the  defendant  is  entitled  to  a  new  trial.^ 
But  although,  in  general,  evidence  of  facts  occurring  after 
the  commencement  of  the  suit  is  inadmissible;  if  such  evi- 
dence was  admitted  and  the  facts  were  immaterial,  the  ver- 
dict will  not  be  set  aside  for  that  reason.'  So  in  a  case  of 
seduction,  where  evidence  was  admitted,  of  expenses  in- 
curred subsequently  to  the  commencement  of  suit ;  a  new 
trial  was  refused,  upon  the  grounds  of  the  peculiar  nature  of 
the  action,  that  the  evidence  was  merely  in  aggravation  of 
damages,  the  action  itself  being  fully  maintained  otherwise, 
that  no  second  action  could  be  brought  for  the  damages  in 
question,  and  that  apparently  the  evidence  had  little  or  no 
influence  on  the  verdict.* 

§  61.  The  time  of  introducing  testimony  is  also  often  an 
important  question. 

§  62.  It  is  held  to  be  almost  a  matter  of  course  to  let  in 
new  evidence  for  the  plaintiff,  on  a  motion  for  a  nonsuit.* 
So  it  is  held,  that,  if  a  party  discover  material  evidence  at 
any  time  before  the  close  of  the  arguments,  the  court  should 
allow  it  to  be  introduced."  So,  on  a  final  trial  before  a  special 
jury,  w,hen  the  witness  is  in  court,  and  each  side  is  to  be 

'  Peers  v.  Davis,  29  Mis.  184.  <  Stiles  u.  Tilford,  10  Wend.  338. 

2  State  V.  Gray,  39  Maine,  353.  ^  MoColgan  v.  McKay,  25  Geo.  631. 

■>  School    District  v.   Bragdon,  3        ^  Hook  v.  Stovall,  26  Geo.  704. 
Post.  29. 

[a)  A  new  trial  -will  be  granted  for  the  admission  of  evidence  incom- 
petent at  the  time,  though  by  a  subsequent  law  made  competent.  Cory 
V.  Silcox,  5  Ind.  370. 
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heard  on  the  testimony;  he  should  be  heard,  though  the 
arguments  have  commenced,  the  witness  having  been  absent 
at  the  moment  when  called,  through  an  excusable  mistake  of 
his  own.'  More  especially,  a  party  has  no  right  to  complain 
that  evidence  is  admitted  after  counsel  have  begun  to  address 
the  jury,  unless  he  is  less  prepared  to  meet  it  than  he  would 
have  been  at  an  earlier  stage  of  the  case.^  So  where  a  party 
asks  to  recall  a  witness  who  has  been  once  examined,  or  to 
call  a  person  referred  to  by  such  witness,  on  -the  ground 
that  he  has  since  learned  that  he  could  thus  prove  a  material 
fact,  which  he  did  not  know  of  before ;  the  court  ought  not, 
on  a  mere  general  objection  by  the  other  side,  to  refuse  the 
application.  Thus,  with  the  examination  of  a  witness  for  the 
plaintiff,  who  swore  to  a  certain  conversation  with  another 
person,  the  testimony  closed,  and  the  court  adjourned  till  the 
next  morning.  On  the  opening  of  the  court  the  next  day, 
the  defendant  asked  to  be  allowed  to  introduce  that  other 
person  (who  was  not  present  the  night  before),  as  a  witness, 
to  prove  that  no  such  conversation  took  place,  offering  to 
make  affidavit  that  he  did  not  anticipate  the  testimony  of 
the  first-named  witness;  and  it  was  held  that  leave  should 
be  granted.^ 

§  63.  A  new  trial  will  not  be  granted,  where  the  first  ob- 
jection to  testimony  is  made  during  the  argument.^  Nor,  in 
general,  if  the  interest  of  a  witness  is  not  objected  to  as  soon 
as  known.' 

§  64.  But  it  is  also  held  that  a  new  trial  will  be  granted, 
though  testimony  was  not  objected  to,  if  its  incompetency  be 
shown  by  subsequent  evidence.*  And  that  a  motion  may 
be  made  at  any  stage  of  the  trial  to  exclude  illegal  evidence.' 
That  irrelevant  testimony  may  be  excluded  at  any  time 
before  the  jury  retire,  though  not  previously  objected  to.' 

'  Parker  v.  Johnson,  25  Geo.  576.  ^  Andre  v.  Bodman,  13  Md.  241. 

2  Russell  V.  Kearney,  27  Geo.  96.  '  Pool  v.  Devers,  30  Ala.  672. 

3  Bone  V.  Ingram,  27  Geo.  382.  »  Pearsall  v.  M'Cartney,  28  Ala. 
*  Laurentw.  Vaughn,  30  Verm.  90.  110 ;  Creed  w.  White,  11  Humph.  549. 
'  Sheridan   v.   Medara,  2   Stookt. 

469 :  Drake  v.  Foster,  28  Ala.  649. 
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§  65.  Where  parol  evidence  of  certain  regulations  is  given, 
and  it  appears  for  the  first  time  on  cross-examination  that 
they  are  in  writing,  the  other  party  should  then  move  to 
strike  out  the  evidence.'  And  where,  on  cross-examination, 
testimony  appeared  to  be  merely  hearsay,  it  should  be  struck 
out,  though  not  objected  to.^ 

§  66.  Where  testimony  had  been  given  without  objection, 
as  shown  by  the  bill  of  exceptions,  and  its  exclusion  had 
therefore  become  impossible,  the  jury  being  already  in  pos- 
session of  it ;  it  was  held  that  a  motion  to  exclude  such  testi- 
mony was  unmeaning,  and  was  properly  overruled.^ 

§  67.  A  new  trial  was  granted,  where  the  plaintiff's 
attorney  testified  for  his  client,  and  it  was  afterwards  dis- 
covered that  he  had  previously  taken  an  assignment  of  the 
claim.  The  court  (Tindal,  J.)  remarking,  "Such  conduct 
in  an  attorney  is  happily  without  precedent ;  and  I  hope  the 
like  will  not  occur  again.  The  case  of  Turner  v.  Pearte  only 
decides  that  the  mere  incompetency  of  a  witness  is  not  of 
itself  a  sufficient  ground.  We  decide  this  upon  the  ground 
of  mala  praxis"* 

§  68.  A  new  trial  will  not  be  granted,  upon  the  ground  that 
testimony  was  excluded,  if  afterwards  received.'  More  espe- 
cially unless  the  rejection  prevents  some  correction." 

§  69.  It  is  ground  of  new  trial,  that  testimony  rejected  by 
mistake  was  not  received  on  discovery  of  the  mistake." 

§  70.  A  motion  to  suppress  the  reading  of  a  deposition, 
on  the  ground  of  insufficiency  of  notice,  must  be  made  when, 
it  is  offered  at  the  trial,  and  cannot  be  made  before  trial.' 

'  Kiler  v.  Kimbal,  10  Cal.  267.  ^  Robinson   v.   Fitchburg,  &c.,  7 

2  Parker  v.  Smith,  4  Cal.  105.  Gray,  92. 

3  State  V.  Rohfrischt,  12  La.  An.  «  Stephens  v.  People,  19  N.  Y.  (5 
382.                                          '  Smith)  549. 

*  Wade  V.  Simeon,  2  Man.  Gr.  &        '  Goodwyn  ».  Goodwyn,  20  Geo. 
So.  343. •  600. 

«  Mills  V.  Dunlap,  3  Cal.  94. 
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§  71.  The  plaintiff  objected  to  a  deposition  offered  by  the 
defendant,  which,  the  magistrate  stated,  was  taken  because 
the  deponent  was  going  to  sea.  It  was  agreed  that  the  depo- 
nent did  not  go  on  the  voyage  contemplated,  at  the  time  the 
deposition  was  taken ;  and  the  parties  were  in  controversy 
as  to  the  fact  whether  he  had  since  gone  to  sea,  or  was  within 
the  state;  but  the  court  refused  to  postpone  the  trial  to 
enable  the  defendant  to  obtain  further  evidence  on  that  point, 
and  rejected  the  deposition.    Held,  no  ground  of  new  trial.^ 

§  71  a.  A  new  trial  will  not  be  granted,  because  a  deposi- 
tion was  sent  to  the  jury  by  the  court,  at  their  request,  where 
the  court  instructed  the  jury,  that  parts  of  the  deposition 
which  had  been  ruled  out  were  no  evidence';  no  exception 
having  been  taken  to  the  action  of  the  court  at  the  trial,  and 
it  not  appearing  that  the  evidence  ruled  out  was  of  a  cha- 
racter to  affect  the  minds  of  the  jury,  even  had  they  read  it.^ 

§  72.  The  improper  exclusion  of  a  set-off  is  ground  of  new 
trial,  unless  the  plaintiff  will  allow  it  on  the  judgment.^ 

§  73.  In  New  York  a  new  trial  was  granted,  where,  upon 
a  question  as  to  the  competency  of  evidence,  the  judge 
directed  a  verdict,  subject  to  the  opinion  of  the  court  at  a 
general  term.  The  statute  prescribing  this  course,  when 
the  case  presents  questions  of  law,  applies  only  to  cases, 
where,  the  facts  being  found  or  conceded,  it  only  remains  to 
pronounce  the  law.* 

§  74.  In  the  same  State,  notwithstanding  a  statute  concern- 
ing "questions  of  law  arising  on  reports  of  evidence;"  a 
question  upon  the  admission  or  exclusion  of  testimony  can 
be  reserved  only  by  bill  of  exceptions.  Such  statute  applies 
only  to  questions  upon  the  evidence  admitted.' 

'  Larkin  v.  Avery,  23  Conn.  304.  »  Bell  v.  Shibley,  33  Barb.  610. 

2  Foster  v.  McO'Blenis,  18  Mis.  88.        ^  Palmer  v.  Piukham,  37  Maine, 
"  Harper  v.  Parker,  28  Geo.  257.       252. 


CH.  XIII.]      ADMISSION  OR  EEJECTION  OF  EVIDENCE.  335 

§  75.  An  exception  to  the  rejection  of  testimony,  objected 
to  by  the  opposite  party,  is  not  obviated  by  the  waiver  of 
the  objection  at  the  close  of  the  evidence,  in  the  absence  of 
the  witness,  who  does  not  return  until  the  arguments  have 
commenced.* 

§  78.  It  is  held,  that,  where  the  court  erred  in  ruling  out 
testimony,  and  a  proposition  is  made  on  the  other  side 
to  waive  the  objection  and  admit  the  evidence,  which  is  de- 
clined ;  the  error  is  cured.^  But  it  is  also  held,  that,  if  the 
court  refuse  to  permit  competent  testimony  to  go  to  the  jury, 
the  error  in  such  refusal  is  not  cured,  by  the  consent  of  the 
adverse  party  afterwards  to  go  into  the  inquiry  proposed  by 
the  rejected  evidence.^ 

'  Foster  v.  Thompson,  5  Gray,  453.        '  Reynolds  v.  Tucker,  6  Ohio,  (N. 
2  Marshall  v.  Fliun,  4  Jones,  199;     S.)  616. 
M'Bride  v.  Cicotte,  4  Mich.  478. 
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CHAPTEE  XIV. 


VERDICT  AGAINST  EVIDENCE. 


1.  General  rule. 

2.  Pleadings — variance. 
4.  By  court  above. 

7.  Additional  grounds. 

8.  In  reference  to  a  particular 
fact. 

9.  Limitations  of  the  rule ;  the 
case  must  be  strong. 

12.  Deficiency  of  evidence. 

15.  Court  above. 

17.  Keport  of  the  evidence. 

19.  Preponderance  of  evidence ; 
weight  of  testimony;  credibility  of 
witnesses  ;  case  passed  upon  by  the 
jury  ;  improper  bias,  &c. 

27.  Absence  of  evidence. 

28.  Balance  of  testimony ;  credit 
of  witnesses. 

31.  Number  and  relation  of  wit- 
nesses. 

36.  Misunderstanding  of  the  case. 

37.  Verdict  founded  upon  some 
evidence ;  upon  vague  and  suspi- 
cious evidence. 


40.  Verdict  for  the  defendant  with- 
out evidence. 

42.  For  the  plaintiff  without  evi- 
dence. 

44.  Or  against  clear  evidence  for 
the  defendant. 

45.  Circumstantial  evidence. 

50.  Evidence  by  inspection, 

51.  In  reference  to  language. 

52.  Successive  verdicts. 

57.  Demurrer  to  evidence. 

58.  Perverse  verdict. 

59.  In  what  classes  of  cases. 

60.  Criminal  oases ;  penal  actions ; 
fraud. 

64.  Substantial  justice. 

65.  Trifling  cases. 

66.  No  benefit  to  the  party. 

67.  Trial  by  the  court ;  verdict  by 
consent ;  award. 

71.  Questions  of  law. 
75.  Verdict  satisfactory  or  other- 
wise to  the  judge. 


§  1.  A  VERDICT  may  be  set  aside,  as  being  against  evidence, 
or  against  the  weight  of  evidence. \a)    More  especially  a  verdict 


'  Mumford  v.  Smith,  1  Caines,  520 ; 
Gordon  v.  Crooks,  11  111.  142 ;  Slo- 


comb  V.  Lurty,  1  Hemp.  431  ;  Long 
V.  Lewis,  16  Geo.  154;  Wilkinson  v. 


(as)' In  New  York,  when  there  is  sufficient  evidence  to  justify  the 
decision,  but  the  material  fact  is  not  expressly  found,  and  the  party 
making  the  case  has  not  prepared  such  finding  ;  the  law  presumes  that 
the  fact  was  found  conformably  with  the  evidence.  Sinclair  v.  Tall- 
madge,  35  Barb.  602.  In  Massachusetts,  a  motion  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence  comes  too  late,  under 
the  26th  rule  of  court,  if  made  at  the  next  term  after  the  case  is  tried 
and  reserved  on  a  question  of  law.  Hannum  v.  Belchertown,  19  Pick. 
311.    In  Connecticut,  the  Superior  Court  under  the  statute  (Eev.  St., 


CH.  XIV.] 


VERDICT  AGAINST  EVIDENCE. 


337 


"entirely  without  evidence  to  support  it.'"  Or  having 
nothing  to  support  it,  and  being  therefore  capricious.^  Or 
a  verdict  decidedly  and  strongly  against  the  weight  of  evi- 
dence.' Or  a  verdict  which  cannot  be  sustained  upon  any 
hypothesis  consistent  with  the  testimony."  Or  where  it  ap- 
pears that  the  jury  either  mistook  the  evidence,  or  mis- 
understood the  law  applicable  thereto.'  Or  (by  the  court 
above)  where  the  record  discloses  no  evidence  whatever  to 
sustain  the  verdict.'  Or  where  the  evidence  as  it  appears  on 
record  is  too  slight  to  have  warranted  the  verdict.'  Or  where 
the  verdict  is  contrary  to  both  law  and  evidence.' (a)  These 
several  grounds  will  be  illustrated  in  detail  in  the  sequel  of  the 
present  chapter.  Of  necessity,  they  border  very  closely  upon, 
or  perhaps  seem  to  run  into,  each  other ;  but  it  may  be  useful 


Payne,  2  Salk.  646 ;  1  B.  &  P.  338 
(called  the  leading  case,  Graham, 
398)  ;  VPells  v.  VPaterhouse,  9  Shep. 
131 ;  Corlies  v.  Little,  2  Green,  373  ; 
Munn  V.  Gairdner,  3  Brev.  31 ;  Hud- 
son a.  Williamson,  3  Brev.  342 ; 
Byrnes  tj.  Alexander,  1  Brev.  213  ; 
McBride  v.  VPhitehead,  Geo.  Decis., 
Part  I.  165  ;  Childress  v.  Stone,  Geo. 
Deois.,  Pt.  II.  157 ;  Jenkins  K.White.- 
head,  1  Sm.  &  M.  157  ;  Scott  v.  Brook- 
way,  7  Mis.  61 ;  Wait  v.  White,  5 
Pike,  640 ;  Gibson  v.  Gibson,  9  Yerg. 
329  ;  Cassels  v.  The  State,  4  Yerg. 
149  ;  McCoy  v.  Martin,  4  Dana,  580  ; 
Tiffin  V.  Forrester,  8  Mis.  642  ;  Yale  v. 
Yale,  13  Conn. 185 ;  Brown  w.  Handley, 
7  Leigh,  119  ;  Mahon  v.  Johnston,  7 
Leigh,  317 ;  Brugh  v.  Shanks,  5  Leigh, 
698  ;  Moyer  v.  Wiltberger,  Geo.  De- 
cis., Part  II.  20;  Young  v.  Wilson, 
24  Miss.  694;  Drermen  v.  Brown,  5 
Eng.  138 ;  Purvis  w. Coleman,  1  Bosw. 
321 ;  State  o.  Hill,  48  Maine,  241 ; 
Sanderson  v.  Hagan,  7  Flori.  318 ; 
Aspley  W.Thomas,  17  Tex.  220 ;  Wetz- 


lar  V.  Northwest  Ice  Co.,  9  Cal.  176  ; 
Cook  V.  Jones,  28  Geo.  589  ;  Baker 
V.  Bonesteel,  3  Hilt.  397 ;  Mississippi, 
&o.  V.  Cross,  20  Ark.  443  ;  Calhoun 
V.  Stokes,  26  Geo.  325 ;  Fain  v.  Jones, 
lb.  360 ;  Clements  o.  Little,  28  lb. 
491 ;  Cook  v.  State,  29  lb.  75.  But 
see  Butts  v.  King,  19  Ark.  117  ;  Mc- 
Lure  V.  Hart,  lb.  119 ;  Smock  v. 
White,  27  Mis.  163  ;  Steamboat,  &c. 
V.  Matthews,  28  Mis.  248 ;  Backster 
V.  Hall,  lb.  593. 

'  Ub.  sup. ;  Mattox  v.  Bryan,  19 
Geo.  157  ;  Schwall  v.  Gingeriok,  13 
111.  697. 

2  McNair  v.  South  Carolina,  &o., 
10  Rich.  284. 

'  Butleri).  Livingston,  15  Geo.  565. 

*  Zeigler  v.  Scott,  10  Geo.  389. 

"  Gordon  v.  Crooks,  11  111.  142. 

«  Hall  V.  Page,  4  Geo.  428.  See 
Pogue  V.  Joyner,  2  Eng.  462. 

'  Keaton  v.  Governor,  &c.,  17  Geo. 
228. 

8  Farrant  v.  Olmins,  3  B.  &  Aid. 
692 ;  Jackson  i;.  Parker,  9  Cow.  73. 


tit.  1,  I  155)  can  allow  a  motion  for  a  new  trial  for  a  verdict  against 
evidence,  only  where  it  is  of  opinion  that  the  verdict  is  of  that  charac- 
ter ;  but  it  is  not  necessary  that  this  opinion  should  be  certified  by  the 
court  in  allowing  the  motion.    Eeboul  v.  Ohalker,  27  Conn.  114. 

(a)  Thus  one  in  favor  of  a  conveyance  from  father  to  son,  which  was 
made  for  the  support  of  the  family  alone.     9  Cow.  73. 
22 
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to  discriminate  tbem  as  far  as  possible,  or  even  to  analyze  and 
subdivide  them  into  still  more  minute  distinctions. 

§  2.  The  general  rule  is,  that  the  trial  must  have  turned 
upon  evidence  relating  to  a  material  issue,  legitimately  made 
by  the  pleadings.'  Thus  a  new  trial  was  granted  for  want 
of  proof  of  material  allegations.^  So  it  is  ground  of  new 
trial  that  there  is  a  variance  between  the  allegations  and 
proofs.^  But,  on  the  other  hand,  a  new  trial  was  granted, 
where  a  verdict  was  given  for  the  defendant,  on  account  of 
a  slight  misnomer.^ 

§  3.  If  by  the  pleadings  only  one  issue  is  involved,  and 
the  evidence  is  conflicting,  the  verdict  should  seldom  be  dis- 
turbed ;  but  when  there  are  several  issues,  and  the  verdict  is 
general,  it  cannot  be  determined  upon  which  of  them  the 
verdict  is  based,  and  if  it  might  have  been  upon  an  issue 
upon  which  there  was  no  material  conflict  of  testimony,  and 
it  is  erroneous  with  respect  to  that  issue,  this  will  be  good 
ground  for  setting  it  aside,  especially  if  there  be  erroneous 
instructions  in  relation  to  the  law  involved  in  that  issue.' 

§  4.  It  is  sometimes  laid  down,  that,  where  a  verdict  is 
against  evidence,  a  new  trial  can  be  granted  only  by  the 
judge  who  tried  the  cause."  Or  not  by  an  appellate  court.' 
(See  §§  15, 19.)  But  where  the  record  discloses  a  case  in  which 
the  jury  have  manifestly  found  against  evidence,  the  court 
above  will  sometimes  set  aside  the  verdict.*  And,  although 
an  application  to  set  aside  a  verdict  as  against  evidence  is 
addressed  to  the  discretion  of  the  court  below;  yet  it  must 
be  a  legal  and  sound  discretion.  And  if  a  new  trial  is  refused, 
where  the  verdict  is  plainly  not  the  result  of  a  free,  sound, 
and  unbiassed  exercise  of  judgment  on  the  testimony;  the 
judgment  of  the  court  below,  refusing  a  new  trial,  will  be 
reversed.' 

'  Parker  v.  Hendrie,  3  Clarke,  263.  '  Hotchkins  v.  Hodge,  38  Barb. 

2  Ryan  v.  Copes,  11  Rich.  217.  117.     See  Odam  v.  Helms,  24  Geo. 

a  Drake  v.  Surget,  36  Miss.  458.  412  ;  Wolf  v.  State,  11  Ind.  231. 

*  Dickerson  v.  Brady,  23  Geo.  161.  -  Keagg  v.  Hite,  12  111.  99. 

5  Gay  V.  Lemle,  32  Miss.  309.  '  Jourdan  v.  Reed,  1  Clarke,  135. 
'  Alley  V.  Hampton,  2  Dev.  11. 
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§  5.  The  distinction  is  made,  that  a  verdict  may  be  against 
the  weight  of  evidence,  and  yet  not  so  strongly  as  to  authorize 
a  new  trial,  when  it  has  been  refused  by  the  court  below.' 
Where  the  evidence  is  contradictory,  the  court  trying  the 
cause  may  grant  a  new  trial  because  the  verdict  is  against 
the  weight  of  evidence ;  but  its  decision  on  the  motion  is  not 
subject  to  revision  by  an  appellate  court.  And,  in  such  case, 
the  court  trying  the  cause  cannot  be  required  to  state  in  a 
bill  of  exceptions  what  the  evidence  in  the  cause  was,  or  the 
facts  proved.^  But  it  is  held,  on  the  other  hand,  that,  where 
the  verdict  is  without  any  evidence  to  sustain  it,  the  court 
above  will  look  into  it.^ 

§  6.  And,  in  general,  a  verdict  will  not  be  set  aside,  though 
contrary  to  the  judgment  of  the  appellate  court,  unless  there 
is  a  total  want  of  evidence  to  sustain  if*  As  where  the  ques- 
tion depends  upon  the  credibility  of  a  witness,  and  that  has 
been  fairly  submitted  to  the  jury.' 

§  7.  It  is  an  additional  reason  for  ordering  a  new  trial,  on 
the  ground  of  a  verdict  against  evidence,  that  justice  was  not 
done.^  (See  Chap.  Ill )  And  that  the  evidence  was  of  a  loose 
character;  the  case  important;  and  that  the  losing  party  was 
surprised  by  the  evidence.' 

§  8.  A  new  trial  may  be  granted  on  this  ground,  though 
a  particular  fact  was  left  to  the  jury,  which  they  find.' 

§  9.  But  no  ground  of  new  trial  is  more  carefully  scru- 
tinized, or  more  rigidly  limited.  It  is  regarded  as  incon- 
sistent with  the  established  maxim  of  law — "ad  questionem 
elgis,  judices,    ad  questionem    facti,  jvratores,  respondent."" 

'  Doe  V.  Eoe,  28  Geo.  484.  ^  Jackson  v.  Sternbergh,  1  Cainea, 

2  Grayson  v.  Com.,  6  Gratt.  712.  163. 

'  Spratt  V.  Vaughn,  5  Eng.  474 ;  -'  Klione  v.  Ins.  Co.,  1  Wash.  123 ; 

Bow  en  v.  Cook,  14  Ark.  202.  Hutchinson  v.  Coleman,  5  Halst.  74. 

'  MoDaniel  v.  Parka,  19  Ark.  671  ;  '  Khone  v.  Ins.  Co.,  1  Wash.  12.S. 

Escolle  V.  Merle,  9  Cal.  94 ;  French  »  See  De  Tastet  v.  Baring,  11  E. 

V.  Lowry,  19  111.  159;  Archdale  v.  265;  Woodcocko.  Nuth,8Birg.  170  ; 

Moore,  lb.  565;  Goodell  w.  Woodrufif,  Campbell  v.  Spencer,  2  Binu.  129; 

20  111.  191.  VanNorman  !).Wheeler,13Tex.  316! 

6  Standley  v.  Miles,  36  Mias.  435. 


340  THE  LAW  OF  NEW  TRIALS.  [CH.  XIV. 

It  is  said:  "Courts  should  rarely  take  it  upon  themselves 
to  decide  on  the  effect  of  evidence.  Were  they  so  to  act, 
they  might,  with  truth,  be  charged  with  usurping  the  privi- 
leges of  the  jury."^  "If  it  is  clearly  wrong,  we  must  do 
so ;  if  we  only  doubt  its  correctness,  we  must  let  it  alone."^ 
"We  are  not  satisfied  that  the  verdict  of  the  jury  was  right. 
But  this  is  not  enough.  A  mere  difl'erence  of  opinion 
between  the  court  and  jury  does  not  warrant  the  former 
in  setting  aside  the  finding  of  the  latter.  That  would  be, 
in  effect,  to  abolish  the  institution  of  juries,  and  substitute 
the  court  to  try  all  questions  of  fact."^  And  the  distinction 
is  made,  that  it  is  the  duty  of  the  court  to  determine  upon 
the  competency  of  evidence,  and  not  upon  its  sufficiency ;  and 
a  verdict  ought  not  to  be  set  aside,  although  it  should  be  the 
opinion  of  the  court  that  the  evidence  was  not  sufficient  to 
justify  it.  A  jury  may  find  a  fact  from  slight  evidence,  if  it 
is  competent.''  That  the  evidence  must  be  clearly  insufficient 
to  warrant  the  verdict,  to  authorize  the  granting  of  a  new 
trial;  especially  by  an  appellate  court.' 

§  10.  Hence  it  is  the  prevailing  rule,  that  a  verdict  will 
not  be  set  aside,  unless  clearly^  palpably,  decidedly,  and  strongly 
against  the  evidence.^  That  the  verdict  should  be  so  much 
against  the  weight  of  evidence,  as,  on  the  first  blush  of  it, 
to  shock  the  sense  of  justice.'    Or  unless  there  has  been  a 

'  Giles  V.  The  State,  6  Geo.  276.  161 ;  Mclntyre  v.  Crawford,  26  Geo. 

'  Per  Thnrman,  C.  J.,  MoGatrick  438 ;   Ferrell  v.  MoKinny,  lb.  447 ; 

V.  Mason,  4  Ohio  (N.  S.)  575.  Durham  v.  Broddns,  lb.  524;  Whit- 

'  French  D.  Willard,  2  Ohio  St.  53.  ten  o.  Knox,  lb.  560;  Carpenter  v. 

*  Wendell  v.  Moulton,  6  Post.  41.  State,  &o.,  lb.  622 ;  Boon  v.  Boon,  29 

6  Grayson  v.  Com.,  6  Gratt.  712;  lb.  134;   Lang  v.  Brown,  lb.  628; 

Drennen  v.  Brown,  5  Eng.  138.  Bowman  v.  Torr,  3  Clarke,  571 ;  Rud- 

^  Erben  v.  Lorillard,  23  Barb.  82 ;  man  v.  Endman,  5  Ind.  63 ;  Smith 

Willis  V.  Willis,  18  Geo.  13  ;  Burk-  v.  Tiffany,  36  Barb.  23 ;  Kimball  v. 

halter  v.  Wells,  lb.   367 ;   Page  v.  Gearhart,  12  Cal.  27. 
Carter,  8  B.  Mon.  192;   Wright  v.        '  Hazen  t).  Henry,  1  Eng.  86  ;  Lewis 

Greenwood,  17  Geo.  418  ;  Latham  v.  v.  Read,  1  Eng.  428  ;  Waters  v.  Bris- 

Selkirk,  11  Tex.  314;  Baker  w.Pritch-  tol,  26  Conn.  398  ;  Daley  v.  Norwich, 

ett,  16  111.  66;  Moore  «.  Foster,  10  B.  &o.,  lb.  591;  Drennen  v.  Brown,  5 

Mon.  255  ;  Sims  v.  Chance,  7  Tex.  Eng.  138 ;  State,  &o.  v.  Wooddy,  5 

561 ;   McMillan  v.  McCoy,  13  Geo.  Eng.  638. 
320 ;  Hunt  u.  Hoboken,  &c.,  1  Hilt. 
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flagrant  abuse  of  discretion.'  That  courts  will  never,  in  the 
absence  of  the  most  satisfactory  evidence  that  the  verdict  is 
erroneous,  substitute  their  impressions  for  the  opinion  of  the 

§  11.  Accordingly,  in  general,  if  there  is  any  evidence 
to  support  a  verdict,  it  will  not  be  disturbed.^  Or,  as  is 
sometimes  held,  where  there  is  evidence  on  both  sides,  the 
verdict  will  not  be  disturbed.*  It  is  not  sufiScient  that  the 
evidence  might  incline  the  mind  of  the  court  to  a  different 
result.*  The  question  is  not,  whether  the  court,  from  a  detail 
on  paper  of  all  the  evidence,  would  have  found  as  the  jury 
did;  but  whether  there  was  such  evidence  as  would  justify 
the  jury  in  giving  the  verdict."  Thus,  in  a  late  case  in  Mas- 
sachusetts, it  is  said:  "The  evidence  was  extremely  loose, 
vague,  and  indeterminate.  But  it  was  not  objected  to  as 
incompetent,  and  we  cannot  say  that  the  jury  came  to  a 
wrong  conclusion  upon  it."'(a) 

§  12.  In  pursuance  of  these  general  rules,  it  is  held,  that, 
whenever  there  is  any  legal  and  competent  evidence  before  the 
jury  to  maintain  and  support  their  verdict,  the  court  has  no 
legal  authority  to  grant  a  new  trial,  on  the  ground  that  the 
verdict  was  without  evidence.^  And  that  a  verdict  will  not 
be  set  aside  because  founded  on  slight  evidence.^  Nor  merely 
on  the  ground  of  insufficiency  of  proof}° 


'  Hopkins  v.  Tilman,  25  Geo.  212.     Ways  v.  Collins,  6  Leigh,  230 ;  Brugh 

2  Lang  V.  Hopkins,  10  Geo.  37.  v.  Shanks,  5  Leigh,  598. 

3  Rogers  v.  King,  12  Geo.  229.  '  Per  Shaw,  C.  J.,  Whiton  v.  Old 
"              "             "         Colony,  &o.,  2  Met.  8. 

'  Warner  v.   Eohertson,  13   Geo. 
370. 


<  Easterly  v.  Cole,  1  Barb.  235 
Pleak  V.  Chamhers,  7  B.  Men.  565 
PuUkerson  v.  Bollinger,  9  Mis.  838 


Glasgon  v.  Moore,  9  Mis.  843.  '  Goodman  v.  Smith,  4  Dev.  450. 

°  Sullivan  v.  Dollins,  13  111.  85.  '"  Angus  v.   Diokerson,  1   Meigs, 

6  Bishop  V.  Perkins,  19  Conn.  300  ;  459. 
Wendell  v.  Safford,  12  N.  H.  171 ; 

(a)  Where  the  court  see  that  they  cannot  support  a  verdict  without 
becoming  judges  of  the  fact,  they  will  reverse  it,  though  they  think  that 
the  evidence  fully  authorized  the  verdict.  Pilcher  v.  Hart,  1  Humph. 
524. 
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§  13.  But  wliere  there  is  no  evidence  against  the  defend- 
ant, a  verdict  against  him  will  be  set  aside.^  Or  where  it  is 
clear,  that  the  evidence  is  not  reasonably  sufficient  to  prove 
the  case,  even  if  uncontradicted.^  So  where  a  bill  of  excep- 
tions, to  an  opinion  of  a  court  overruling  a  motion  for  a  new 
trial,  instead  of  stating  the  facts  proved,  set  forth  the  evidence 
adduced  at  the  trial ;  but  this  evidence  showed,  that  the  evi- 
dence of  the  party  for  whom  the  verdict  was  found,  suppos- 
ing it  true,  and  disregarding  the  evidence  for  the  other  party, 
was  not  sufficient  to  warrant  the  verdict :  the  exceptions  were 
held  to  be  well  taken .' 

§  14.  But  a  new  trial  was  refused,  where  no  objection  was 
made  at  the  trial  to  want  of  proof  of  a  partnership  between 
the  plaintiffs.'*  And  on  the  other  hand,  a  verdict  for  the 
defendant  was  set  aside,  rendered  on  the  ground  of  want  of 
authority  in  the  plaintiff's  attorney,  though  this  might  furnish 
reason  for  dismissal  or  continuance.  So  where  this  issue  is 
submitted  to  the  jury  by  the  court,  without  being  pleaded, 
though  without  objection  of  counsel.''  So  in  a  case  where 
the  proof  of  a  will  was  objected  to,  for  non-production  of  the 
only  living  witness,  it  was  said :  "  This  being  a  verdict  subject 
to  the  opinion  of  the  court,  the  court  are  authorized  to  draw 
the  same  conclusions  which  the  jury  would  have  been  justi- 
fied in  drawing  from  the  evidence ;  and  if  they  would  have 
been  justified  in  finding  in  favor  of  the  will,  even  if  the  wit- 
ness had  been  produced  and  had  sworn  that  it  was  not  sub- 
scribed by  the  witnesses  in  presence  of  the  testator,  the  fact 
may  be  considered  as  found  by  the  jury."° 

§  15.  More  especially  a  court  of  errors  or  appellate  court 
will  not  set  aside  the  verdict  of  a  jury,  where  the  question  is 
one  wholly  of  fact,  and  no  additional  ground  is  alleged,  un- 
less it  is  clearly,  strongly,  and  unequivocally    against  the 

>  Swan  V.  Hyde,  9  Mis.  849.  *  Whitlook  v.  Bueno,  1  Hilt.  72. 

*  Chandler  v.  Meokling,  22   Tex.  "  Savary  v.  Savary,  3  Clarlfe,  27i. 

36.  ^  Per   Sutherland,  J.,  Jackson   u. 

3  Kohr  V.  Davis,  9  Leigh,  30.  Christman,  4  Wend.  278. 
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■weigbt  of  evidence,  or  manifest  injustice  has  been  done.'  (See 
§§  4,  19.)  Or  where  there  is  sufficient  evidence  to  authorize 
it."  Or  for  a  mere  difference  of  opinion.^  Or  slight  dissatisfac- 
tion with  the  verdict.*  Or  unless  the  finding  of  facts  by  a 
court  or  jury  be  impeached  for  fraud,  mistake,  misconduct, 
or  some  improper  influences.'  Or  unless  there  is  a  great 
preponderance  of  evidence  against  it.°  For  the  reason,  that 
the  revising  court  can  have  but  an  imperfect  view  of  the  nature 
of  the  testimony  taken  below. '(a)  The  rule  is  adopted  even  in 
criminal  cases;  except  in  cases  "strong  and  unequivocal.'" 

§  16.  These  rules  seem  to  apply  with  additional  force, 
where  a  new  trial  has  been  refused  in  the  court  below,  whea 
asked  on  the  ground  that  the  verdict  was  contrary  to  evi- 
dence." And,  on  the  other  hand,  when  evidence  has  been  sub- 
mitted to  the  jury  on  both  sides,  which  is  very  conflicting, 
and  no  rule  of  law  has  been  violated  in  its  admission,  it  is 
held  an  error  in  the  court  to  grant  a  new  trial,  on  the  ground 
that  the  verdict  is  against  evidence.  The  jury  are  the  exclu- 
sive judges  in  such  eases,  as  to  the  weight  of  the  evidence, 
and  the  credibility  of  the  witnesses.'" 

§  17.  It  is  sometimes  held  that  a  motion  to  set  aside  a  ver- 

'  Welden  v.  Francis,  12  111.  460;  ^  Mundy  v.  Bryan,  14  Mig.  456. 

Mealing  v.  Pace,  14  Geo.  596  ;  Ban-  '  McGatriok  v.  Wason,  4  Ohio  (N. 

field  V.  Bruton,  7  B.  Mon.  108  ;  Hunt  S.)  566. 

V.  Hunt,  3  lb.  575  ;  Deverert  v.  Loo-  *  Bivens  v.  The  State,  6  Eng.  455. 

mer,  21  Conn.  245  ;  Ba^by  ti.  Lewis,  "•  Payne  v.  Jacobs,  1  Cal.  39. 

2  Monr.  76  ;  Roach  v.  Waid,  2  Monr.  ^  England  v.  Burt,  4  Humph.  399. 

142 ;  Dodge  v.  Brittain,  1  Meigs,  84.  ^  Jones  v,  Jennings,  10    Humph. 

See  Haight  v.  Turuer,  21  Conn.  593;  428. 

State  Bank  ».  Wilson,  14  Ark.  113  ;  «  The  State  v.  Cruise,  16  Mis.  391. 

Spencer    v.    Morgan,   5    Ind.    146  ;  '  Roberts  a.  State,  3  Kelly,  310  ; 

Rudman    v.   Rudman,   5    Ind.    63 ;  Dufield  v.  Cross,  13  111.  699  ;  7  Tex. 

Scoheyw.  Armington,  lb.  514;  Clark  566;  Chevallier  ti.  Denson,  8    Tex. 

V.  Davis,  7  Tex.  556 ;  4  Ohio  N.  S.  439. 

566  ;  State  v.  Anderson,  19  Mis.  241 ;  i"  Walker  v.  Walker,  11  Geo.  203. 
13  111.  699  ;  State  v.  Sartor,  2  Strobh. 
60. 

[a]  It  is  said  this  is  a  rule  for  the  government  of  the  Supreme  Court, 
and  not  the  Circuit  Court.  On  the  contrary,  this  rule  of  the  Supreme 
Court  imposes  on  the  Circuit  Court  a  heavy  obligation  to  observe  the 
rules  of  the  common  law,  applicable  to  the  granting  of  new  trials  at  nisi 
prius,  lest  injustice  be  done.    England  v.  Burt,  4  Humph.  399. 
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diet  as  against  evidence  can  be  entertained,  only  when  the 
whole  of  the  evidence  in  the  case  is  reported ;  and  this  not- 
withstanding an  express  statutory  provision  for  new  trials,  not 
containing  in  terms  this  restriction.^  The  court  say,  the  pre- 
siding judge  certified,  "that  it  is  a  correct  report  of  the  evi- 
dence, so  far  as  it  had  any  bearing  upon  the  question. — "What 
one  justice  or  one  counsel  might  consider  to  be  the  whole  or 
the  material  evidence  bearing  upon  the  point  another  might 
not.  The  court  of  law  must  regard  the  report  as  correctly 
made.  This  might  subject  the  rights  of  a  party  to  the  con- 
trol of  the  presiding  justice  without  affording  him  any  relief 
for  errors  in  the  selection  of  what  would  present  the  whole, 
or  be  material  for  a  decision  of  the  question."^  But  in  other 
cases  it  is  held,  that,  if  a  motion  for  a  new  trial  on  this  ground 
be  overruled,  a  bill  of  exceptions  ought  not  to  state  all  the 
evidence,  but  only  the  facts  appearing  to  the  court  to  have 
been  proved.^  The  question  depends  very  much  upon  ex- 
press statute  or  local  usage. 

§  18.  If  a  bill  of  exceptions  to  the  opinion  of  a  court,  over- 
ruling a  motion  for  a  new  trial,  sets  forth  all  the  evidence ; 
but  shows  that  there  was  no  conflict,  and  that,  excluding  all 
the  evidence  of  the  losing  party,  and  admitting  the  truth  of 
all  the  evidence  adduced  for  the  prevailing  party,  the  verdict 
was  contrary  to  the  evidence,  and  to  justice :  such  exceptions 
are  well  taken,  to  enable  an  appellate  court  to  review  and 
reverse  the  judgment  overruling  the  motion  for  a  new  trial." 

§  18  a.  We  now  proceed  to  consider  the  precise  grounds  upon 
which  applications  of  this  nature  will  be  granted  or  denied ; 
often  involving  very  nice  shades  of  distinction,  and  often  so 
far  dependent  upon  the  facts  of  individual  cases,  as  to  render 
very  difficult  the  deduction  of  any  unqualified  rule. 

§  19.  It  is  often  laid  down,  that,  on  a  motion  to  set  aside  a 
verdict  as  contrary  to  evidence,  the  court  will  not  examine 

'  Rogers    v.    Kennebec,    &o.,   38  '  Bennett  o.  Hardaway,  6  Munf. 

Maine,  227.  125  ;  2  Leigh,  340. 

^  Per  Shepley,  C.   J.,  Rogers  v.  ''2  Leigh,  340. 
Kennebec,  &c.,  38  Maine,  230. 
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the  evidence  to  see  which  side  has  most  weight,  \)\xi  to  see 
whether  there  is  a  total  lack  on  one  side.  It  is  for  the 
jury  to  decide  on  the  weight  of  evidence.'  That,  when  the 
verdict  rests  on  the  mere  weight  of  evidence,  the  court  will 
not,  except  in  extreme  cases,  grant  a  new  trial.^  That  there 
must  be  a  total  want  or  failure  of  evidence  to  sustain  the 
verdict.'  More  especially  where  there  is  much  conflict  of 
evidence,  and  the  judge  before  whom  the  action  was  tried 
has  refused  to  set  aside  the  verdict  as  contrary  to  evidence 
and  the  weight  of  evidence,  the  court  above  will  not  grant  a 
new  trial.''  (See  §§  4,  15.)  Where  the  evidence  on  the  side 
of  a  verdict,  taken  by  itself,  is  sufficient  to  justify  the  ver- 
dict, and  there  is  also  conflicting  evidence,  the  court  above 
will  not  disturb  the  verdict.'  And  it  is  not  error  to  refuse  a 
new  trial  because  the  evidence  is  conflicting.^  The  court 
above  will  not  award  a  new  trial,  even  in  a  criminal  case, 
notwithstanding  the  statements  of  witnesses  be  contradictory, 
if  there  is  nevertheless  enough  to  support  the  verdict,  so  that 
it  cannot  be  said  to  be  without  evidence  in  any  essential 
ingredient  of  the  finding.' 

§  20.  Substantially  the  same  rule  is  expressed  in  the 
proposition,  that,  where  there  is  evidence  on  hath  sides,  or  the 
evidence  is  various  and  contradictory,  a  verdict  will  not  be 
set  aside,  on  the  ground  that  it  is  against  the  weight  of 
evidence.*    Or  where  there  is  substantial  evidence  on  both 

>  French   v.  Roll,    24  Geo.  171 ;  gin  v.  Jones,  29  lb.  257  ;  "Weddle  v. 

Smith  V.  Tififany,  36  Barb.  23  ;  Busk  Stark,  10  Gal.  301 ;  Stumps  v.  Kelley, 

V.  Kindred,  20  111.  93 ;  Morgan  v.  Ry-  22  111.  140  ;  Gordon  v.  Pitt,  3  Clarke, 

erson,  lb.  343  ;  Mains  v.  The  State,  8  385. 

Eng.  285 ;  Hendryx  v.  Sharp,  lb.  306  ;  =  Shanks  v.  Hays,  6  Ind.  59. 

Hammondt).  Wadhams,  5Mass.  353;  ^  State  v.  Lamont,  2  Wis.  437; 

Smith  V.  Parkhurst,  2  Str.  1105.  Allen  v.  Nordhelmer,  8   Eng.   339  ; 

'  Funkhouseri).  Pogue,  8  Eng.  295.  Fowler w. Waldrip,  10  Geo.  350 ;  Meu- 

»  Bennett  v.  The  State,  8  Eng.  694.  ley  v.  Menley,  9  Tex.  60. 

*  Pearce  v.  Vaughn,  25  Geo.  27  ;  '  Stanton  v.  The  State,  8  Eng.  317. 

Macon,  &o.  v.  Davis,  27  Geo.  113 ;  "  Easterly  v.  Cole,  1   Barb.  235 

Scott  V.  Newsom,  lb.  125;  Loobettw.  Pleak  v.  Chambers,  7  B.  Mon.  565 

Mims,  lb.  207  ;  Morris  v.  Stokes,  lb.  Fulkerson  v.  Bollinger,  9  Mis.  838 

239  ;  Waddel  v.  State,  lb.  262  ;  Phil-  Glasgon  <..  Moore,  9  Mis.  843  ;  Rozar 

lips  V.  Stewart,  lb.  402  ;  Orr  v.  HuflP,  v.  Burns,  13  Geo.  34 ;  Chevaillier  v. 

lb.  422 ;  Rawson  u.  Mcjunkins,  lb.  Brewer,  6  Tex.  398  ;  Sparks  v.  Bea- 

432;    Diomatari  v.   Choate,   28  lb.  vers,  6  Eng.  630 ;  Fleming  d.  HoUen- 

320;  Haubyw.  Tucker,  lb.  484;  Cog-  back,  7  Barb.  271 ;  Legg  v.  McNeil, 
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sides.^  Or  wTien  there  is  conflicting  evidence,  and  the  ver- 
dict is  not  manifestly  against  the  weight  of  evidence."  Or 
when  the  weight  of  evidence  agrees  with  the  verdict.'  Espe- 
cially where  the  case  is  tried  by  the  coiirt.''(a) 

§  21.  The  rule,  however,  is  more  frequently  stated  in 
the  qualified  form,  as  we  have  already  remarlsed  in  general 
terms,  that  a  verdict  will  not  be  set  aside,  as  against  the  mere 
'preponderance  of  testimony.*  Or  unless  the  preponderance  of 
evidence  is  very  clear."  Or  unless  clearly  against  evidence, 
or  the  palpable  preponderance  of  evidence.'  More  especially 
in  case  of  a  large  body  of  evidence  on  both  sides,  contra- 
dictory in  its  character.'  Or  where  the  bill  of  exceptions 
does  not  profess  to  give  all  the  evidence;  especially  if  the 
evidence  given  shows  no  more  than  a  right  to  nominal 
damages.' 

§  21  a.  But  it  is  held  in  numerous  cases,  and  perhaps  the 

2  Tex.  42;  Smittw.  Williams,  22111.  Martin  t.  Witliington,  4  Mis.  518; 

357;  Dart  !).  Farmers',  &c.,  27  Barb.  Wilson  d.  Burks,  81b.  446  ;  Rennick 

337 ;  Ardery  v.  Pollys,  6  Ind.  186  ;  v.  Walton,  7  lb.  292 ;  Lowry  v.  Orr, 

4  Tex.  465  ;  Scannell  v.  Strahle,  9  1  Gilman,  70  ;  Todd  v.  Boone  Comi- 
Cal.  177  ;  The  State  Bank  k.  McGuire,  ty,  8  Mis.  431 ;  Bagsbaw  v.  Dorsett, 
14  Ark.  530.  Geo.  Deois.,  Part  XL  42 ;    Davis    v. 

'  Hendry  v.  Smith,  28  Geo.  308.  Hale,  lb.  82  ;  Pendleton  v.  Mills,  lb. 

2  Tallahassee,  &o.  v.  Maoon,  8  Flo-  166  ;  Bonds  v.  Gray,  lb.  136;  Walker 

ri.  299.  V.  Tatuum,  lb.  161 ;  Wilson  v.  Na- 

'  Hancock  v.  Tucker,  8  yiori.  435.  tioris,  5  Yerg.  211 ;  Knight  v.  Mautz, 

*  Tuteu  V.  Stone,  12  Rich.  448.  Geo.  Decis.,  Part  I.  22  ;  Irwin  v.  Mo- 

^  Dickson  v.  Parker,  3  How.  Miss,  roll,  Dudley  (Geo.),  72  ;  Flourney  v. 

219  ;  Smith  v.  Smith,  29  Geo.  365.  Coxe,  lb.  5  ;    Faber   </.   Baldrick,  3 

^  Brooks  !i.  Bicknell,  4  McLean,  70.  Brevard,  350 ;  Swipes  u.  Remonrssin, 

'  Fisher  v.  Leach,  10  S.  &  M.  313  ;  2  lb.  33  ;  Lavall  v.  Cromwell,  3  lb. 

Allen  V.  Garesche,  13  Mis.  308.     See  463  ;  Brugh  v.  Shanks,  5  Leigh,  598  ; 

5  J.  J.  Mar.  389  ;  Kellogg  v.  Budlong;,  Bank  v.  King,  2  Green,  45  ;  Jackson 
7  How.  Miss.  340 ;  Ellzey  v.  Stone,  5  v.  Packer,  13  Conn.  342 ;  Stanley  v. 
S.  &  M.  21 ;   Yarborough  v.  Aber-  Whipple,  2  McLean,  35. 

nathy.l  Meigs,  413;  Perry  w.  Smith,  *  Gliddeu  v.  Dunlap,  28   Maine, 

4  Yerg.  323 ;   Sellars  ;;.  Davis,  lb.  379. 

503 ;   Pettitt  t.  Pettitt,  4  Humph.  ^  Vaughn  v.  Montgomery,  6  Mis. 

191 ;  Grubb  v.  MoClatohy,  3  Yerg.  529. 

442  ;  Harbour  v.  Rayburn,  7  lb.  432 ; 

{a)  Hence  a  new  trial  was  refused,  where  there  was  slight  evidence 
for  the  plaintiff,  and  the  charge  strong  for  the  defendant ;  the  verdict 
being  for  the  plaintiff.    Smith  v.  Huggins,  2  Str.  1142. 
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weight  of  authority  is  now  to  that  effect,  that  strong  pre- 
ponderance of  evidence  against  the  verdict  will  justify  a 
new  trial.^  Especially  where  the  evidence  preponderates  so 
strongly  upon  the  losing  side,  and  upon  the  point  on  which 
the  case  must  have  turned,  as  to  force  the  conclusion,  that 
the  jury  must  have  been  controlled  by  some  improper  bias.^ 
(See  §  26.) 

§  22.  Even  in  a  criminal  case,  a  conviction  will  not  be  dis- 
turbed, unless  there  be  a  decided  preponderance  of  evidence 
in  favor  of  the  prisoner.'  So  held,  upon  the  evidence  in  a 
trial  for  murder,  which  in  some  respects  was  conflicting.'' 
And  where  the  court  refused  to  grant  a  new  trial  in  a  crimi- 
nal case,  on  this  ground,  and  the  testimony  was  conflicting; 
such  refusal  was  held  no  ground  for  a  reversal.' 

§  23.  The  qualification  is  sometimes  attached  to  this  gene- 
ral rule,  that  a  new  trial  will  not  be  granted  where  the  evi- 
dence is  conflicting,  unless  in  case  of  prejudice,  &c.,  on  the 
part  of  the  jury."  Or  in  extreme  or  extraordinary  case?, 
where  it  is  manifest  that  the  jury  have  mistaken  or  abused 
their  trust.'  Or  if  justice  is  done,  and  if  the  verdict  is  fair, 
though  against  the  preponderance  of  testimony.'  (See  §  26.) 

§  24.  The  same  general  rule,  and  the  prominent  reasons 
for  it,  are  expressed  in  the  proposition,  that,  where  a  jury 
have  passed  upon  the  weight  of  the  testimony,  and  exercised 
their  judgment  on  ihe  truth  or  falsity  of  witnesses,  the  verdict 
will  not  be  disturbed  as  contrary  to  evidence."  That  it  is 
the  peculiar  and  exclusive  province  of  the  jury  to  judge  of 
the  credibility  of  witnesses,  and  to  weigh  the  evidence,  and 
the  court  will  not  disturb  the  verdict,  unless  the  jury  appear 

'  Smith  V.  Hicks,  5  Wend.  48.  '  Weld  v.  Chadbourne,  37  Maine, 

'  Hunnewell  v.  Hobart,  40  Maine,  221. 

28.  '  Coddington  v.  Carnley,  2  Hilt. 

3  People  V.  Ah-Loy,  10  Cal.  301.  528 ;  Branch  v.  Dever,  18  Tex.  611  ; 

•  Monroe  v.  State,  23  Tex.  210.  Lofift,  521. 

'  McLane  v.  State,  4  Geo.  335.  »  Pleasant  v.  State,  15  Ark.  624. 
5  Tracy  o.  Hartman,  1  Hilt.  350. 
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■  to  have  found  either  without  or  against  evidence ;  and  will 
never  set  aside  the  verdict  as  against  evidence,  merely  be- 
cause they  might,  on  an  examination  of  the  evidence,  have 
arrived  at  a  different  result.^ 

§  25.  On  the  other  hand,  it  is  a  strong  reason  for  granting 
a  new  trial,  that  there  was  no  conflict  in  the  evidence.^  And 
more  especially  that  a  verdict  is  contrary  to  all  the  legal 
evidence.' 

§  26.  It  is  another  form  of  the  same  rule,  but  more  spe- 
cially appertaining  to  the  jury,  that  the  court  will  not  disturb 
a  verdict  alleged  to  be  against  the  weight  of  evidence,  where 
the  evidence  has  been  passed  upon  by  the  jury,  except  in  cases 
where  gross  injustice  is  apparent*  Or  unless  the  court  can 
clearly  see,  that  the  jury  must  have  unconsciously  fallen  into 
some  gross  mistake  in  regard  to  the  nature  and  force  of  the 
evidence,  or  have  been  actuated  by  some  improper  motive 
or  bias.'  Or  wantonly  abused  their  power."  More  especially 
where  there  is  a  variety  of  testimony  on  both  sides,  no  error 
in  the  law  given,  and  where  the  fact  was  fairly  before  the 
jury,  and  in  their  province.'  The  preponderance  of  evidence 
against  the  verdict  must  be  so  great  as  to  shock  the  under- 
standing and  moral  sense."  To  evince  gross  injustice,  passion, 
partiality,  or  prejudice.'  It  is  said  in  a  late  case:  "It  is  a 
power  to  be  invoked  only  when  manifest  injustice  has  been 
done  by  the  verdict,  and  when  the  wrong  is  so  plain  and 
palpable  as  to  exclude  all  reasonable  doubt  of  its  existence ; 
indeed,  so  obvious  as  clearly  to  denote  that  some  mistake 
must  have  been  made  in  the  application  of  legal  principles, 

'  Edrington  v.  Kiger,'4  Tex.  89;  269;   Smith   v.   Richards,  4   Shep. 

People  V.  Ah-Ti,  9  CaL  16.  200  ;  Perkins  v.  Attaway,  14  Geo.  27. 

'  Iglehart  v.  Downs,  19  Tex.  243.  "  Carr  v.  Gale,  3  W.  &  M.  38  ;  Ai- 

'  Bowen  v.  Cook,  5  Eng.  309.  ken  v.  Bemis,  lb.  348. 

«  Miller  v.  Ratliff,  14  Ark.  419.  '  Stroud  v.  Mays,  7  Geo.  269. 

'  Wilkinson  v.  Greely,  1  Curtis,  *  Powell  v.   Bigley,  14  Geo.  41 ; 

63 ;  3  W.  &  M.  383 ;  lb.  348  ;  7  Geo.  Williamson  v.  Nabers,  lb.  285. 

'  Thornton  v.  Lane,  11  Geo.  459. 
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or  to  justify  the  suspicion  of  corruption,  prejudice,  or  par- 
tiality in  the  jury.'" 

§  27.  "With  more  particular  reference  to  the  positive  and 
relative  credit  and  weight  of  witnesses ;  a  new  trial  will  be 
granted,  when  there  is  no  testimony  to  warrant  the  verdict,  or 
when  it  is  against  the  oath  of  the  only  witness  who  deposed 
as  to  the  point  in  question.^  Or  where  the  evidence  was  all 
on  one  side  and  that  against  the  verdict.'  As  where  fraud 
was  found  without  evidence." 

§  28.  Where  a  question  of  fact,  depending  on  the  opinion 
of  witnesses,  more  especially  if  conflicting,  has  been  passed 
upon  by  a  jury,  their  verdict  will  rarely  if  ever  be  disturbed." 
Even  although  coupled  with  inferences  of  fact  from  the  con- 
duct of  the  parties."  Nor  where  the  jury  have  acted  within 
their  province,  of  weighing  the  evidence,  and  judging  of  the 
credibility  of  the  witnesses,  upon  a  question  of  fact,  though 
the  weight  of  evidence  may  seem  to  preponderate  against  the 
verdict.'  Nor  unless  the  verdict  is  clearly  against  the  weight 
of  evidence,  where  there  is  much  contradictory  testimony, 
and  where,  if  one  of  the  witnesses  should  be  discredited,  who 
was  not  impeached,  but  known  to  many  of  the  jury,  the  evi- 
dence would  be  nearly  balanced.' 

§  29.  More  especially  where  a  case  turns  upon  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses,  and  the 
jury  has  been  fairly  charged,  and  there  is  no  such  prepon- 
derance of  evidence  against  the  verdict  as  to  require  it ;  the 
judgment  will  not  be  disturbed.^  Or  where  there  is  a  con- 
flict of  testimony,  and  the  jury  choose  to  discredit  a  witness, 
under  proper  instructions.^"     Or,  even   in  a  criminal  case, 

'  Per  Sanford,  J.,  Waters  v.  Bris-  «  Wood  v.  Gibbs,  35  Miss.  559. 

tol,  26  Conn.  404.  '  Mitchell   v.    Matson,  7  Tex.  3 ; 

^  Tompkins  ;;.  Corry,  14  Geo.  118.  Eeboul  v.  Cbalker,  27  Conn.  114. 

3  Williams   v.   Brasfield,  9  Yerg.  «  Fearing  v.  De  Wolf,  3  W.  &  M. 

270.  185. 

'  Levingsworth    v.   Fox,  2    Bay,  '  Cummins  v.  Rice,  19  Tex.  225. 

520.  '"  Bradley  v.   Geiselman,  22    111. 

«  Salmons  v.  Webb,  12  B.  Mon.  494. 
365 ;   Holden  v.   Bloxum,  35  Miss. 
381. 
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where  much  depends  upon  the  character  of  the  witnesses  and 
of  the  accused,  and  the  defence  was  fairly  and  favorably  sub- 
mitted to  the  jury.'  Though  a  new  trial  is  sometimes  granted 
upon  the  ground  of  credibility,  if  the  verdict  is  also  wrong 
upon  the  facts  of  the  case.^  Thus,  in  an  action  of  book  debt, 
the  plaintiff  testified,  that  the  goods  were  sold  for  cash  on 
delivery,  deducting  sixty  days'  interest;  the  defendant  testi- 
fied, that  he  bought  them  on  a  credit  of  sixty  days,  telling 
the  plaintiff  that  he  might  want  to  pay  within  that  time,  and, 
if  he  did,  he  should  claim  the  privilege  of  so  doing,  deduct- 
ing the  interest.  The  goods  sold  were  plank,  and  the  de- 
fence was,  that  they  were  not  as  good  as  they  were  repre- 
sented. The  defendant  and  several  witnesses  testified  that  a 
part  were  not  good,  and  the  plaintiff  and  a  like  number  of 
witnesses  that  they  were  a  fair  lot.  Another  defence  was, 
that  there  was  no  acceptance.  The  plank  were  to  be  de- 
livered upon  a  certain  wharf,  and  were  all  actually  delivered. 
The  defendant  testified,  that  he  never  received  them,  but  ad- 
mitted, that  he  saw  a  part  of  them  on  the  wharf,  and  said 
nothing  to  the  plaintiS" about  not  delivering  the  residue;  and 
to  one  person  he  said  he  had  bought  the  plank,  and  to 
another,  who  applied  to  him  to  buy  a  part,  that  he  could  not 
spare  any  of  them,  as  he  intended  to  send  them  away.  Held, 
a  verdict  for  the  plaintiff  ought  not  to  be  set  aside  as  against 
evidence.' 

§  30.  On  the  trial  of  a  scire  facias  in  foreign  attachment, 
wherein  A.  was  plaintiff',  B.  the  original  debtor,  and  C,  the 
trustee  of  D.  under  an  assignment  for  the  benefit  of  his 
creditors,  the  garnishee,  the  defence  was,  that  the  effects  in 
the  hands  of  C,  which  A.  sought  to  recover,  belonged  to  E., 
and  not  to  B.  The  principal  witness  for  the  plaintiff'  was 
W„  a  partner  of  B.  His  credibility  was  assailed  on  the 
ground  of  his  interest;  the  exceptionable  mode  in  which  he 
had  caused  the  claims  against  D.'s  estate  to  be  presented  to 

>  Hok-ombe  v.  State,  28  Geo.  66.  '  Bulkley  v.  Waterman,  13  Conn. 

2  Wilson  V.  Home,  37  Misa.  477.       328. 


CH.  XIV.J  VEKDIOT  AGAINST  EVIDENCE.  351 

the  commissioners;  by  reason  of  his  management  in  procur- 
ing an  order  from  B.  for  his  dividend ;  the  entries  in  the 
books  of  the  company  of  which  he  was  a  member ;  his  want 
of  recollection  as  to  facts  which  it  was  presumable  he  would 
remember,  and  some  other  circumstances;  while  his  testi- 
n^ony  was  supported  by  his  general  good  character  for  vera- 
city, shown  by  the  absence  of  any  attempt  to  impeach  it; 
the  want  of  any  evidence  directly  contradicting  him;  the 
character  of  the  facts  relied  upon  against  his  credibility,  as 
being  susceptible  of  explanation ;  and  the  explanations  given 
by  him.  These  topics,  with  others  bearing  upon  his  credi- 
bility, were  fairly  submitted  to  the  jury  and  considered  by 
them.  Held,  a  verdict  for  the  plaintiff,  although  the  court 
would  have  been  better  satisfied  with  a  different  result,  should 
not  be  disturbed.' 

§  31.  The  mere  number  of  witnesses  is  held'  insufficient 
ground  for  a  new  trial.^  More  especially,  where  the  testi- 
mony, given  by  the  smaller  number  of  witnesses,  is  of  a  less 
negative  character  than  that  on  the  other  side,  is  not  the 
refusal  of  the  court  to  grant  a  new  trial  for  error.' 

§  32.  But  where,  in  an  action  for  breach  of  warranty  of 
soundness  of  a  slave,  the  proof  was,  that,  shortly  after  the  sale, 
the  slave  was  attacked  with  dysentery,  and  died,  notwithstand- 
ing careful  treatment,  and  the  attending  physician  testified, 
that,  for  various  reasons  given  by  him,  he  believed  the  slave 
was  of  scrofulous  habit,  and  died  of  scrofula  existing  before 
the  sale,  and  there  was  no  other  medical  evidence  given ; 
but,  on  the  other  side,  the  testimony  of  several  witnesses  was, 
that  they  had  known  the  negro  in  Virginia  for  years,  where 
he  was  sound  and  healthy,  with  no  development  of  scrofula, 
and  the  slave  had  been  brought  from  Virginia  to  Natchez 
bat  a  few  months  prior  to  his  death;  and  the  jury  found  for 

'  Babcook  v.  Porter,  20  Conn.  570.        '  Stewart   v.   Hamilton,  19   Tex. 
2  Francis  v.   Baker,  6   Bac.  Abr.     96. 
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the  plaintiff:  the  verdict  was  set  aside,  as  being  against  evi- 
dence, and  a  new  trial  granted.' 

§  33.  The  question  may  sometimes  turn  rather  upon  the 
relation  of  the  witnesses  to  the  parties,  than  upon  their  mere 
number.  But  where  the  court  instructs  the  jury,  that,  in 
weighing  the  evidence,  they  are  to  give  the  most  weight  to 
those  witnesses  who  are  not  under  the  influence  of  those 
biases  which  ordinarily  control  our  feelings  and  wishes ;  the 
Supreme  Court  cannot  infer  that  the  jury  disregarded  the 
charge  of  the  court,  from  the  fact  that  their  verdict  was  in 
accordance  with  the  evidence  of  a  witness,  who  was  the 
daughter  of  the  prevailing  party .^ 

§  Si.  "Where  the  only  witness  for  the  defendant  was  his 
son;  and  the  burden  of  proof  was  upon  the  defendant;  and 
the  jury  found  for  the  plaintiff:  a  new  trial  was  refused.^ 

§  85.  The  same  question  sometimes  turns  upon  the  con- 
nection of  a  witness  with,  or  his  interest  in,  the  parties  or 
the  subject-matter  of  the  suit.  Thus  it  is  held  no  ground  for 
a  new  trial,  that  an  accessory  is  found  guilty  on  the  testi- 
mony of  the  principal  alone,  although  somewhat  contradic- 
tory and  inconsistent.^  But  where  the  question  before  the 
jury  was,  whether,  when  a  certain  mortgage  was  recorded, 
the  name  of  the  mortgagor  was  placed  on  the  record  within 
the  proper  time,  and  the  certificate  of  the  recording  ofEcer, 
who  was  one  of  the  mortgagees,  that  such  mortgage  was  re- 
corded, was  laid  before  the  jury  as  primd  facie  evidence 
thereof;  and,  on  the  other  side,  one  unimpeached  and  dis- 
interested witness  swore,  that  he  .examined  the  book,  and  the 
signature  was  not  affixed,  and  another  swore,  that  the  record- 
ing officer  told  him  it  was  not  there,  within  the  proper  time: 
held,  a  verdict,  in  effect,  that  the  mortgage  was  duly  recorded, 

'  James  v.  Herring,  12  S.  &   M.         »  Wait  v.  M'Neil,  7  Mass.  261. 
336.  «  Keithler  v.  State,  10  S.  &  M.  192. 

2  Fowler  v.  Waldrip,  10  Geo.  350. 
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was  so  strongly  against  the  weight  of  evidence,  as  to  show 
that  there  was  some  improper  bias,  or  gross  misapprehen- 
sion, influencing  the  jury,  and  that  to  an  extent  which 
"shocks  both  the  understanding  and  moral  sense,"  and  that 
the  verdict  ought  to  be  set  aside,  and  a  new  trial  granted.^ 

§  36.  Where  it  is  apparent  that  the  jury  must  have  mis- 
understood or  totally  disregarded  the  instructions  of  the  court 
upon  the  evidence,  or  must  have  omitted  properly  to  con- 
sider the  facts,  and  overlooked  prominent  and  essential  points 
in  the  evidence,  so  that  substantial  justice  has  not  been  done ; 
the  verdict  will  be  set  aside.^  Or  where  the  verdict  is  so 
against  the  evidence,  as  to  show  that  the  facts  werei  not  under- 
stood.' So  where  it  appeared  probable,  that  the  jury  rejected 
from  their  consideration  certain  evidence,  which,  if  allowed 
its  proper  weight,  would  have  materially  changed  the  ver- 
dict." Or  where  the  court  are  of  opinion,  that  the  jury  could 
not  have  weighed  the  evidence,  in  reference  to  the  only 
material  question  in  the  issue.* 

§  37.  Where  some  testimony  is  given  to  the  jury,  tending 
to  prove  a  fact,  it  is  competent  for  them  to  find  that  such  fact 
existed;  and  their  verdict  ought  not  to  be  disturbed,  unless 
very  clearly  against  the  weight  of  evidence.^  Thus  a  new 
trial  will  not  be  granted,  merely  because  the  evidence  was 
suspicious!'  So,  the  only  question  being  the  identity  of  a 
slave  sued  for,  and  the  plaintiff  having  produced  evidence 
conducing  to  prove  this  identity,  and  the  defendant  having 
introduced  no  rebutting  evidence;  the  jury  were  held  to  be 
warranted  in  finding  a  verdict  against  him.^  So  a  witness, 
who  packed  goods,  testified  that  they  were  put  up  in  such  a 

'  Sliepherd  v.  Burkhalter,  13  Geo.        *  Franklin    Bank    v.    Small,    26 

443.  Maine,  136. 

2  Wendallt).  Safford,12N.  H.  171;        *  Court,  &c.  v.  Sprague,  3  E.   I. 

Thomas   u.    Hatch,   3   Sumu.   170;  205. 

Kranklin  Bank  ii.  Small,  26  Maine,        '  Holman  v.  Dord,  12  Barb.  336. 
136.  '  Belk  V.  Massey,  11  Rich.  614. 

'  Bangor  v.  Brunswick,  27  Maine,  '  "  Yarbrough   o.  Arnold,  20  Ark. 

351.  592. 
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manner  that  they  could  not  be  injured,  except  from  neglect, 
and  also  testified  that  they  had  been  damaged  by  the  conduct 
bf  the  carrier  to  the  amount  of  at  least  $200.  There  was  no 
objection  made  to  this  general  mode  of  estimating  the  dam- 
ages. The  evidence  on  another  material  point  was  conflict- 
ing, with  perhaps  a  preponderance  against  the  verdict.  A 
new  trial  was  refused.' 

§  38.  But  a  new  trial  will  be  granted,  where  a  verdict  has 
been  rendered  upon  very  vague  and  uncertain  proof,  more 
especially  if  it  is  apparent  that  better  evidence  can  be  ob- 
tained.^ Thus  in  an  indictment,  alleging  a  former  conviction, 
the  absence  of  proof  of  the  identity  of  the  party,  though  not 
expressly  denied,  is  ground  of  new  trial.'  So,  in  an  action 
upon  a  bond,  the  defendant  relied  upon  a  release,  and  pro- 
duced an  instrument  purporting  to  be  one,  attested  by  A. 
and  B.  A.  was  called  as  a  witness,  but  B.  was  not.  Two 
witnesses  testified,  that,  on  the  day  when  A.  swore  to  the 
execution,  the  plaintiff  and  the  witnesses  were  at  a  place 
thirty  miles  from  the  place  of  execution,  all  day,  and  that  in 
their  belief  the  signature  was  not  the  plaintiff's,  his  hand- 
writing being  known  to  them.  A  witness  swore,  that  the 
defendant  said  he  would  be  defaulted,  and  did  not  pretend 
to  have  a  release.  In  reply,  the  defendant  produced  several 
witnesses  to  the  plaintiff's  handwriting.  Verdict  for  the 
defendant.  The  court  were  clearly  of  opinion  there  should 
be  a  new  trial,  inasmuch  as  B.  was  not  called.^  So  an  agent 
of  a  bank  presented  to  B.,  a  member  of  a  firm,  an  account 
for  money  alleged  to  have  been  advanced  to  the  firm,  and 
requested  payment.  B.  looked  at  the  account,  and  said  that 
the  firm  had  some  money  then  in  the  house,  which  he  could 
pay  on  the  account,  but  he  would  rather  the  agent  would 
wait  a  few  days,  until  his  (B.'s)  father,  a  member  of  the  firm, 
returned  home;  and  no  objection  was  made  by  B.  to  the 

'  Hall  i;.  Morrison,  20  Tex.  179.  "  Cora.  u.  Briggs,  5  Pick.  429. 

2  Fleinrahig  v.  Hammond,  19  Geo.         *  Norris  k.  Freeman,  3  Wils.  38. 
145  ;  Gibson  v.  Hill,  23  Tex.  77. 
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account.  Held,  not  a  sufficient  admission  by  B.  of  the  cor- 
rectness of  the  account,  to  uphold  a  verdict  in  favor  of  the 
plaintiff.' 

§  39.  Disregard  by  the  jurj'  of  evidence  not  very  pertinent 
or  forcible,  though  unrebutted,  is  not  sufficient  reason  for 
setting  aside  the  verdict.^  And  where  the  burden  of  proof 
is  upon  a  party,  but  sustained  by  no  evidence,  the  court  may 
order  a  verdict  against  him.^  And  where  the  evidence  as  to 
the  existence  of  a  material  fact  can  only  raise  a  hare  conjecture, 
the  case  should  not  be  submitted  to  the  jury .^ 

§  40.  It  is  ground  of  new  trial,  that,  where  there  was  no 
conflict  in  the  evidence,  but  the  testimony  clearly  showed  a 
cause  of  action  on  the  part  of  the  plaintiff;  the  verdict  of 
the  jury  was  for  the  defendant.'  As  where  the  defendant, 
in  anger,  said  to  the  plaintiff,  "You  are  a  damned  old  cow 
thief,"  a  number  being  present;  and  in  an  action  for  slander, 
no  evidence  being  given  for  the  defendant,  a  verdict  was 
returned  in  his  favor."  So  where,  in  an  action  on  a  bond, 
the  plaintiffs  proved,  by  two  witnesses,  that  they  were  ac- 
quainted with  the  handwriting  of  the  defendant,  and  believed 
the  body  of  the  bond  sued  on,  and  the  signature,  were  in 
his  handwriting;  and  also  proved  that  the  defendant  bad 
acknowledged  the  debt  in  two  letters;  but  the  jury  returned 
a  verdict  for  the  defendant.'  So  where,  in  an  action  for 
money  loaned,  the  loan  is  proved  by  a  witness  who  is  not 
impeached,  and  whose  testimony  is  unexplained  and  uncon- 
tradicted; and  the  jury  find  for  the  defendant.'  Or,  in  case 
of  similar  result,  where  the  testimony  failed  to  establish,  that 
the  deed  to  the  lot  in  controversy  was  ever  executed  by  the 
plaintiff;  no  witness  testifying  to  his  signature,  or  to  that  of 

'  Miller  v.  Northern,  &c.,  28  Miss.  *  Fish  v.  Skut,  21  Barb.  333.  Sea 
81.  Hillebrant  v.  Ashworth,  18  Tex.  307. 

2  Fowler  v.  Burdett,  20  Tex.  34.  »  Yarborough  v.  Tate,  14  Tex.  483. 

'  Dame  v.  Dame,  20  N.  H.  28.  '  Anderson  i;.Wilburn,  3  Eng.  155. 

*  Matthis  V.  Matthis,  3  Jones,  132.        '  Sweaney  v.  Bledsoe,  8  Hutuph. 

612. 
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the  subscribing  witnesses,  and  the  defendant  offering  in  evi- 
dence statements  of  the  plaintiff,  as  a  witness  in  another  suit, 
that  he  had  never  executed  any  deed,  and  that  the  lot  was 
his  property.'  So  where  the  plaintiff  proves  the  contract  as 
declared  on,  and  a  verdict  is  given  for  the  defendant,  a  new 
trial  will  be  granted.^  Or  where  the  verdict  is  in  favor  of 
the  defendant,  and  there  was  no  evidence  applicable  to  the 
issue  made  by  the  pleadings  in  his  favor,  but  there  was  evi- 
dence in  the  plaintiff's  favor.'  So  where  a  trespass  for  beat- 
ing a  slave  had  been  clearly  proved,  and  without  any  legal 
justification  the  jury  found  a  verdict  for  the  defendanf 
And,  on  the  other  hand,  where  the  charges  in  an  indictment 
clearly  make  out  the  crime,  and  there  is  evidence  to  every 
material  one,  a  new  trial  will  not  be  granted,  on  the  ground 
that  the  proof  was  insuiBcient.'  So  in  a  suit  for  board, 
where  the  testimony  showed  that  some  part  of  it  was  due, 
but  it  was  uncertain  as  to  the  remainder;  held,  the  jury  should 
find  a  verdict  at  least  for  the  amount  certain. °  So  if  there 
were  some  evidence  of  a  special  contract,  and  the  jury  found 
the  fact,  it  being  fairly  submitted  to  them,  it  is  conclusive.' 

§  41.  But  in  an  action  brought  by  a  railroad  corporation 
against  the  owner  of  cows,  for  suffering  them  to  be  upon  the 
track,  and  thereby  causing  a  serious  accident,  the  jury  found 
a  verdict  for  the  defendant.  Ileld,  although  the  facts  showed 
gross  negligence  in  the  defendant,  sufficient  to  lead  to  the 
conclusion  that  a  verdict  in  his  favor,  unless  justified  on 
other  grounds,  must  arise  from  mistake,  misapprehension,  or 
improper  motive;  yet,  as  there  was  some  evidence  of  negli- 
gence in  the  plaintiff's,  the  verdict  should  not  be  set  aside.' 

§  42.  And  it  is  not  proper  for  a  jury  to  assess  the  value  of 
property  or  of  services  rendered,  without  some  evidence  to 

1  Baker  v.  Cook,  13  Tex.  80.  *  Winfield  v.  State,  3  Iowa,  339. 

"  Benedict  v.  Lawson,  5  Pike,  514.  '  Belcher  v.  Grey,  10  Geo.  208. 

'  Hampton  v.  Thomas,  11  Geo.  317.  '  Bartlett  v.  Kingan,  19  Penn.  341. 

*  Gi'imke  v.  Houseman,  1  McMul-  '  Housatonio,  &o.  v.  Knowles,  30 

Ian,  131.  Conn.  313. 
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justify  a  verdict.^  So  a  verdict  for  the  plaintiiTs,  in  assump- 
sit for  money  collected  by  an  attorney,  the  intestate  of  the 
defendants,  was  set  aside,  the  evidence  only  showing  that  the 
disputed  sum  had  been  paid  to  an  officer,  but  none  being 
given  to  show  that  it  had  reached  the  intestate.^  So  where 
the  plaintiff  claimed  a  balance  of  purchase- money,  and  his 
deed  contained  the  usual  receipt  for  the  consideration,  and 
he  failed  to  rebut  it  by  other  evidence.'  So  in  an  action  for 
injury  caused  by  explosion  of  a  boiler,  where  there  was  very 
slight  evidence  of  negligence  in  the  defendants,  the  manufac- 
turers of  the  boiler,  and  the  verdict  for  the  plaintiff  seemed 
to  be  founded  almost  wholly  upon  the  mere  fact  of  the  ex- 
plosion itself;  a  new  trial  was  ordered.'' 

§  43.  More  especially  will  a  verdict  for  the  plaintiff, 
founded  upon  doubtful  or  insuflScient  evidence,  be  set  aside, 
where  it  is  met  by  evidence  on  the  part  of  the  defendant. 
Thus,  in  an  action  by  a  clerk  against  his  employer,  the 
plaintiff  proved  the  time  of  his  services,  without  any  evi- 
dence of  their  actual  value ;  that  the  defendant  had  said  he 
would  as  soon  have  the  plaintiff  as  any  clerk  he  ever  had ;  and 
the  usual  price  paid  to  clerks.  The  defendant  proved,  that 
he  had  well  clothed  and  fed  the  plaintiff  during  the  time,  and 
that  he  was  very  feeble  in  health,  and  had  said  he  worked 
for  his  board  and  clothes.  It  appeared,  also,  that  he  some- 
times took  money  for  spending  without  keeping  an  account 
of  it.  The  jury  found  for  the  plaintiff,  and  the  verdict  was 
set  aside,  as  against  evidence.'  So  where,  in  trover  for  a 
horse,  bought  by  A.,  claiming  under  a  bill  of  sale  against  B., 
the  question  was,  whether  A.  accepted  the  bill  of  sale,  and 
agreed  to  the  terms  proposed,  and  it  was  proved  by  two  wit- 
nesses that,  when  the  bill  of  sale  was  left  at  A.'s  house,  she 
said  nothing,  but  took  the  horse,  and  used  him  occasionally, 
declaring,  however,  that  she  took  him  on  trial,  and  not  as 

'  Parr  v.  Gibbons,  27  Miss.  375.  ■■  Beers  v.  Woodruff,  &o.,  30  Conn. 

2  Hall  V.  Wight,  9  Rich.  392.  308. 

3  Lloyd  V.  Newell,  3  Halst.  25(3.  ^  McQueen  v.  Bostwick,  12  S.  & 

M.  604. 
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her  property;  declaring  afterwards,  repeatedly,  that  she  had 
not  indorsed  the  price  upon  her  note,  and  never  would;  ex- 
pressing also  her  determination  not  to  take  any  horse,  unless 
she  could  have  another  which  she  preferred;  and  the  testi- 
mony of  these  witnesses  was  uncontradicted,  and  corroborated 
by  other  witnesses:  it  was  held  that  this  testimony  fully 
established  the  fact,  that  A.  never  consented  to  receive  the 
horse  on  the  terms  proposed;  and,  the  jury  having  found 
otherwise,  the  verdict  was  set  aside,  as  against  evidence.' 

§  44.  A  new  trial  may  be  granted,  where  a  verdict  is  ren- 
dered for  the  plaintiff,  notwithstanding  clear  and  uncontra- 
dicted evidence  to  sustain  the  defence.  Thus  the  plaintiff's 
horse,  in  passing  over  the  defendants'  toll-bridge,  was  injured, 
in  consequence  of  the  displacement  of  a  plank  in  the  floor. 
The  defendants  offered  testimony,  which  was  uncontradicted, 
that  the  bridge  was  substantially  and  properly  erected,  but 
that  it  was  the  duty  of  their  gatekeeper,  whenever  planks 
were  unsafe,  to  put  others  in  their  places,  and  that  he  daily 
crossed  the  bridge  four  times,  in  such  manner  that  he  could 
see  the  entire  floor,  and  had  crossed  it  before  the  accident 
occurred,  and  on  the  same  day.  Held,  a  verdict  for  the 
plaintiff  was  against  the  weight  of  evidence.''  So  A.,  in  an 
action  against  B.  for  board,  proved  that  B.  lived  with  him 
during  the  time  alleged,  and  that  her  board  was  worth  the 
amount  charged.  B.  introduced  a  like  number  of  witnesses, 
and  proved  that  her  services  and  those  of  two  negro  boys 
belonging  to  her,  and  the  use  by  A.  of  articles  belonging 
to  her,  were  worth  fully  as  much  as  her  board;  that,  after 
bringing  the  suit,  A.  wrote  to  B.,  asking  her  forgiveness,  and 
promising  that  he  would  stop  the  suit  if  she  would  forgive 
and  come  back,  and  inviting  her  to  come  back  and  live  as 
she  had  done  before.  The  jury  having  rendered  a  verdict 
for  A.,  the  court  refused  to  interfere  with  the  discretion  of 
the  circuit  judge  in  granting  a  new  trial.^ 

"  Yale  V.  Yale,  13  Conn.  186.  '  Parker  v.  Walden,  16  Geo.  ^7. 

'  Beeuher  v.  Derby,  &o.,  24  Conn. 
132. 
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§  45.  Questions  arise,  where  the  evidence  in  the  case  is 
circumstantial  or  presumptive.  Thus  a  new  trial  will  not  be 
granted,  even  in  a  criminal  case,  merely  because  the  court 
think  they  should  have  found  a  different  verdict  on  the  evi- 
dence, where  the  evidence  was  of  a  circumstantial  character.* 
Or,  in  general,  merely  because  a  conviction  was  obtained  upon 
circumstantial  evidence  only;  though  such  evidence  should 
be  received  with  great  caution.'  So  where  the  defence,  to  an 
action  on  a  bill  single,  was  presumption  of  payment  by  lapse 
of  time ;  it  was  held  to  be  a  defence  so  purely  for  the  con- 
sideration of  the  jury,  that  a  very  clear  case  of  erroneous 
finding  must  be  shown,  to  warrant  its  being  set  aside.'  So, 
on  appeal,  where  the  testimony  is  circumstantial,  presenting 
questions  peculiarly  proper  for  the  consideration  of  a  jury, 
and  anything  on  the  record  tends  to  support  the  verdict.* 
And,  in  general,  in  a  civil  cause,  the  verdict  of  the  jury  will 
not  be  set  aside,  if  it  be  sustained  by  a  legal  presumption, 
not  countervailed  by  the  proof.*  As  where  the  plaintiff 
relied  upon  circumstances,  which  the  defendant  rebutted  by 
circumstances,  and  by  evidence  of  the  plaintiff's  admissions, 
and  prevailed.' 

§  46.  More  especially  the  verdict  will  not  be  set  aside  "in 
a  hard  action,  where  there  is  something  on  which  the  jury 
have  raised  a  presumption  agreeably  to  the  justice  of  the 
case."  Thus  in  an  action  upon  a  note,  given  in  considera- 
tion of  the  plaintiff's  marrying  the  defendant's  daughter,  the 
defence  was,  that  the  marriage  was  illegal,  the  plaintiff  being 
a  minor,  and  no  consent  of  parents  or  guardians.  It  also 
appeared,  that,  when  the  plaintiff  came  of  age,  his  wife  was 
in  extremis,  and  died  in  three  weeks.  The  judge  left  it  to  the 
jury  to  presume  a  subsequent  legal  marriage,  and  they  found 
for  the  plaintiff.' 

'  Grayson  v.  The  Commonwealth,  *  Young  v.  Silkwood,  11  III.  3G. 

6Gratt.  712;  Browning  w.  State,  &c.,  *  Swaggerty  u.  Stokely,  1   Swan, 

33  Miss.  47.  38.     See  Price  u.  Evans,  4  B.  Mou. 

2  U.  States  V.  Martin,  2  McLean,  386. 

256.  "  De  Fonolear  t.  Shottenkirk,  3 

^  Mann  v.  Manning,  12  S.  &  M.  John.  170. 

615.  '  Wilkinson  v.  Payne,  4  T.  R.  468. 
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§  47.  But,  on  the  other  hand,  where  the  testimony  intro- 
duced by  the  defendant,  to  prove  the  want  or  illegality  of 
consideration  of  a  note,  is  circumstantial  or  presumptive,  and 
the  jury  find  against  the  testimony,  their  verdict  will  not  be 
disturbed.^ 

§  48.  Where  evidence  is  both  circumstantial  and  conflicting, 
the  rule  is  more  especially  adopted,  that  a  new  trial  will  not 
be  granted.^  Or  where  the  credibility  of  witnesses  is  to  be 
considered,  presumptions  are  to  be  made,  and  where  the 
nature  of  the  evidence  is  such  that  different  persons  might 
reasonably  have  different  impressions  concerning  it.'  Thus, 
where  a  verdict  is  supported  by  the  well-proved  declarations 
of  the  losing  party,  and  the  evidence  against  it  is  inconsistent 
with  itself,  it  must  generally  stand."  So,  in  an  action  for  the 
price  of  brick-work,  where  the  defence  was  worthlessness  of 
the  work,  it  appeared  that  the  materials  were  the  same  agreed 
upon,  and  that  the  work  was  allowed  to  stand  for  six  months 
exposed  to  the  weather  and  other  injurious  circumstances. 
Held,  the  jury  were  justified  in  inferring  that  the  "worth- 
lessness" was  caused  by  the  subsequent  exposure.'  So  it 
was  in  evidence,  that  houses,  part  of  the  estate  of  a  person 
deceased,  were  repaired  by  the  plaintiff,  a  carpenter,  under 
the  general  superintendence  of  the  defendant,  the  widow 
of  the  deceased,  during  her  occupancy  thereof,  and  were 
subsequently  assigned  to  her  for  dower.  Upon  presentment 
of  the  bill  to  her  for  payment,  she  neither  disputed  her 
liability,  nor  objected  to  the  amount,  but  said  "it  would  be 
paid  when  the  administrator"  arrived.  Upon  verdict  and 
judgment  against  her,  it  was  held  that  the  jury  might  well 
have  inferred  an  implied  contract  by  her  with  the  plaintiff 
for  the  work,  and  a  promise  to  pay  therefor,  and  the  judg- 
ment was  affirmed."  So,  where  promissory  notes  and  the 
transfer  of  stock  between  the  same  parties  correspond  exactly 

'  Holton  V.  Adoock,  27  Miss.  758.        *  Goodwyn  v.  Goodwyn,  29  Geo. 
2  Lisbon  v.  Bath,  3  Fost.  1.  225. 

»  Wendell  v.  Safiford,  12  N.  H.  171.        »  Collins  !).Money,4  How.  Miss.  11. 

«  White  V.  Barton,  10  Humph.  329. 
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in  dates  and  amount,  and  there  is  no  other  evidence  of  the 
consideration  of  the  notes ;  this  will  be  sulBcient  to  support  a 
verdict,  finding  the  transfer  of  stock  to  be  the  consideration  of 
the  notes.'  So,  the  question  in  controversy  being,  whether 
a  certain  execution  was  paid  by  one  of  the  execution  debt- 
ors, it  was  proved,  among  other  evidence,  that  the  money 
was  offered  to  the  creditor,  and  no  fact  was  proved  incon- 
sistent with  the  supposition  of  its  being  accepted.  The  court 
submitted  the  question  upon  the  evidence  to  the  jury,  who 
found  that  the  execution  had  been  so  paid.  Held,  the  verdict 
should  not  be  set  aside  as  against  evidence.'  So  a  verdict 
will  not  be  set  aside  as  against  the  weight  of  evidence,  where 
the  witnesses  on  one  side  satisfactorily  prove  that  a  dam  has 
not  been  raised,  and  those  on  the  other  prove  that  the  water 
in  the  pond  is  higher;  when  the  raising  of  the  water  can  be 
accounted  for  by  other  alterations  in  the  dam  besides  its 
being  raised.' 

§  49.  But,  on  the  other  hand,  a  new  trial  was  granted, 
where  the  verdict  sustained  a  conveyance  made  by  a  father, 
in  insolvent  circumstances,  to  his  son,  who  had  just  arrived 
at  the  age  of  twenty-one,  had  no  previous  means,  and  was  in 
ill  health  and  of  indolent  habits."  So  where  one  testified 
that  he  was  not  a  partner,  but  stated  facts  which  with  other 
evidence  showed  the  coutrary,  but  the  jury  found  that  he 
was  not.' 

§  50.  The  court  has  authority  to  grant  a  new  trial  on  the 
ground  that  a  verdict  is  against  evidence,  though  the  evi- 
dence, in  whole  or  in  part,  was  derived  from  inspeciion."  The 
court  say:  "The  authority  of  the  court  to  set  aside  a  verdict 
does  not  depend  upon  the  nature  or  quality  of  the  evidence 
upon  which  the  jury  have  found  it;  though  it  often  happens 

'  Barringer  v.  Nesbit,  1  S.  &  M.  22.  «  Reboul  v.  Chalker,  27  Conn.  114. 

2  Johnson  v.  Hebard,  13  Conn.  337.  Bee  Kellogg  v.  Budlong,  7  How.  Miss. 

'  Morris  Canal  Co.  v.  Seward,  3  340. 

Zabr.  219.  ^  Davis  v.  Jenuey,  1  Met.  221. 
<  E7eleth!;.Harmon,33Maine,275. 
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that  the  character  of  the  evidence  is  such  as  to  afford  the 
jury  much  better  means  of  judging  of  it  than  the  court  can 
have  of  reviewing  it;  as  where  much  depends  upon  locali- 
ties, and  the  jury  have  a  view;  or  upon  minute  circumstances, 
and  there  is  conflicting  testimony;  or  upon  the  credit  of  a 
witness,  who  is  strongly  impeached  by  one  set  of  witnesses, 
and  supported  by  another."' 

§  51.  A  new  trial  was  refused,  where  the  case  turned  upon 
certain  language  used  by  a  party,  and,  if  slightly  varying 
from  the  words  testified  to,  it  would  justify  the  verdict.* 
And,  on  the  other  hand,  in  an  action  for  slander,  uttered  in  a 
ball-room,  where  there  was  dancing  and  music,  and  afracas, 
with  much  confusion,  three  witnesses  testified  positively  to 
the  words,  and  eleven,  whc>  were  in  the  room,  that  they  did 
not  hear  them,  and  in  their  opinion  should  have  heard  them 
if  spoken.    A  verdict  for  the  defendant  was  set  aside.' 

§  52.  The  question  has  sometimes  arisen,  whether  a  second 
verdict,  in  favor  of  the  party  who  prevailed  at  a  former  trial, 
may  be  set  aside  as  against  evidence. 

§  53.  In  a  late  case  in  England,  involving  no  question  of 
law,  the  plaintiff's  claim  was  supported  almost  exclusively 
by  his  own  testimony,  and  was  encountered  by  circumstan- 
tial evidence  on  the  part  of  the  defendant.  A  common  jury 
having  found  for  the  plaintiff,  a  new  trial  was  granted  on  the 
disclosure  by  aflSdavits  of  fresh,  evidence.  At  the  second 
trial  this  evidence  was  adduced,  but  the  jury  (a  special  one) 
found  for  the  plaintiff.  The  judge  certifying  to  the  court  in 
writing  that  the  verdict  was  "a  very  wrong  verdict,"  the 
court  granted  a  third  trial  on  the  ground  of  its  being  against 
the  weight  of  evidence.''  So  where,  in  a  scire  facias  upon 
foreign  attachment,  the  plaintiff,  who  claimed  an  indebted- 

'  Per  Shaw,  C.  J.,  Davis  v.  Jenney,  '  Johnson  v.  Scrihner,  6  Conn.  1 85. 
1  Met.  222.  "  Davies  v.  Roper,  33  Eng.  Law 

2  Harding  v.  Brooks,  5  Pick.  244.      and  Eq.  511. 
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ness  of  the  defendants  under  a  contract  signed  by  them,  as  a 
building  committee  of  a  Congregational  society,  obtained  a 
verdict,  which  was  set  aside,  on  the  ground  that  such  contract 
showed  an  indebtedness  of  the  society,  and  not  of  the  defend- 
ants; and,  on  a  new  trial,  the  plaintiff  claimed  an  indebted- 
ness of  the  defendants,  independently  of  such  contract,  and 
for  which  they  were  personally  liable,  in  support  of  which 
claim  she  introduced  in  evidence  certain  supposed  admis- 
sions of  the  defendants  of  their  liability  to  the  original  debtor, 
but  which  admissions  were  not  inconsistent  with  the  claim 
that  they  were  such  agents,  and  which  they  contended  were 
made  in  that  capacity ;  and,  further,  it  was  not  satisfactorily 
proved  that  such  society  was  indebted  to  the  original  de- 
fendant, and  thereupon  a  verdict  was  again  rendered  in  favor 
of  the  plaintiff:  held,  such  verdict  ought  to  be  set  aside,  as 
being  against  the  evidence.' 

§  54.  A  third  verdict  has  been  set  aside  and  a  new  trial 
ordered,  because  the  verdict  was  wholly  unsupported  by  the 
evidence.^ 

§  55.  But,  in  a  case  where  there  were  witnesses  on  both 
sides,  the  jury  gave  their  verdict,  and  the  judge,  con- 
sidering it  as  against  evidence,  returned  the  jury  to  a  second 
and  third  consideration  of  the  case,  but  they  adhered  to  the 
verdict.  The  judge,  on  motion,  stated  the  evidence,  and 
gave  his  opinion  against  the  verdict.  But  a  new  trial  was 
refused.'  So  where  the  evidence  was  so  contradictory  that 
on  a  former  trial  the  jury  could  not  agree.'  So  although, 
(upon  a  point  of  usage),  "the  evidence  to  establish  such  usage 
is  entirely  defective,  while  the  charge  of  the  judge  was  per- 
haps calculated  to  make  an  impression  upon  the  jury,  that 
there  was  competent  and  sufficient  evidence  of  such  usage ;" 
the  verdict  being  in  favor  of  the  usage,  and  there  having  been 
two  previous  verdicts  the  same  way,  one  of  which  was  set 

'  Hewitt  V.  Wheeler,  23  Conn..  284.        '  Palmer  v.  Hyde,  4  Conn.  426. 
2  Means  v.  Means,  6  Kicli.  1.  •  Baker  o.  Briggs,  8  Pick.  122. 
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aside  for  misdirection,  the  other  as  against  evidence;  and 
the  evidence  being  voluminous  and  conflicting.'  So  where 
the  burden  of  proof  was  on  the  party  complaining;  the  jury 
had  twice  disagreed;  the  judge  was  satisfied  with  the  result; 
and  there  had  been  two  former  verdicts ;  one  for  the  plain- 
tiff, the  other  for  the  defendant:  a  new  trial  was  refused.' 
So  where  one  verdict  was  set  aside,  because  the  court  thought 
that  the  principal  witness  was  entitled  to  little  or  no  credit ; 
and,  on  the  new  trial,  additional  testimony  having  been  intro- 
duced on  each  side,  a  similar  verdict  was  returned :  the  court 
refused  to  set  aside  the  second  verdict  as  against  the  weight 
of  evidence.'  So,  after  four  examinations  of  the  facts  in  a 
case,  before  the  courts  below,  in  three  of  which  the  same 
finding  was  approved ;  the  Supreme  Court  will  not  over- 
rule these  adjudications  without  the  clearest  conviction  of 
their  error.'' 

§  56.  In  a  late  and  important  case  it  is  held,  that  where, 
in  an  action  for  the  price  of  goods  sold,  the  evidence  of  a 
delivery  and  acceptance,  sufficient  under  the  statute  of  frauds, 
is  so  slight,  that  the  court  would  set  aside  any  number  of 
verdicts  for  the  plaintiff',  totie.s  quoties ;  it  is  the  duty  of  the 
judge  to  withdraw  the  case  from  the  jury,  and  an  exception 
lies  to  his  refusal  to  do  so.  On  the  other  hand,  if  the  evi- 
dence is  such,  that,  though  one  or  two  verdicts  rendered  upon 
it  would  be  set  aside  on  motion,  yet  a  second  or  third  ver- 
dict would  be  suffered  to  stand ;  the  cause  should  not  be  taken 
from  the  jury,  but  should  be  submitted  to  them  under  instruc- 
tions." 

§  57.  Where  a  motion  is  made  for  a  new  trial,  upon  the 
ground  that  the  facts,  which  the  plaintiff''s  whole  evidence 
tended  to  prove,  were  insufficient  in  law  to  authorize  the  ver- 
dict in  his  favor;  no  exception  lies  to  the  overruling  of  that 

•  Fowler  v.  The  Etna,  &o. ,  7  Wend.        »  Handley  v.  Call,  30  Maine,  9. 
270.  *  Eastman  v.  Wight,  4  Ohio  (N. 

2  Johnson  v.  Blanohard,  5  E.   I.  S.)  156. 
24.  '  Denny  v,  Williams,  5  Allen,  1. 
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motion,  it  being  addressed  to  the  discretion  of  the  court,  and 
in  the  nature  of  a  dennurrer  to  evidence,  which  must  be  taken 
before  verdict.  The  statutory  provision  for  exceptions  to  any- 
ruling  in  matter  of  law  does  not  apply  to  such  a  case.' 

1  58.  It  has  been  held  that  a  new  trial  will  not  be  granted 
for  &  perverse  verdict,  or  a  verdict  against  the  opinion  of  the 
judge.  (See  Chap.  YIII.)  In  this  case,  a  distinction  was  made 
between  a  perverse  verdict,  and  one  merely  against  evidence. 
The  jury  having  found  a  small  amount  of  damages  for  the 
plaintiff,  it  was  argued,  that  they  must  have  been  of  opinion 
that  the  plaintiff  had  been  himself  negligent,  and  yet  have 
given  a  verdict  in  his  favor  by  compromise} 

§  59.  With  respect  to  the  class  of  cases  in  which  a  new 
trial  will  be  granted  on  this  ground ;  it  has  been  granted 
upon  an  inquisition  of  forcible  entry  and  detainer?  So  in 
questions  of  location.*  It  is  held,  that,  in  cases  for  the  diversion 
of  water,  the  verdict  of  a  jury  will  rarely  be  disturbed.'  It 
has  been  refused  in  a  •patent  case.* 

§  60.  A  new  trial  will  be  granted  in  criminal  cases,  where 
circumstances  of  guilt  are  slight.'  Or  where  the  testimony 
preponderates  against  the  verdict.^  So  where  the  court 
above,  on  a  review  of  the  testimony  detailed  on  a  trial  for 
homicide,  resulting  in  conviction  of  murder  in  the  second 
degree,  were  satisfied  that  the  facts  were  involved  in  too 
much  doubt  and  uncertainty  to  warrant  the  conviction.'  Or 
where  the  jury,  in  a  trial  for  murder,  had  not,  in  the  con- 
sideration of  the  evidence,  given  the  prisoner  the  benefit  of 

'  Lowell,  &c.  V.  Bean,  1  Allen,  274.        '  The  State  v.  Powers,  Geo.  Decia. 

2  Hawkins  v.  Alder,  18  Com.  B.     Part  I.  150. 

633.  '  Copeland  v.   State,   7  Humph. 

'  Adam  v.  Robeson,  1  Mur.  392.  479 ;   Cochran  v.  State,  7   Humph. 

*  Bank  v.  Bobo,  11  Rich.  697.  544 ;  Leake  v.  The  State,  10  Humph. 

6  Brown  v.  Smith,  10  Cal.  508.  144. 

^  Blanchard,    &o.     v.    Jacobs,    2  '  Garland  v.  State,  2  Swan,  18. 
Blatch.  69. 
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every  doubt.'  So  where  a  reasonable  doubt  existed,  as  to 
the  defendant's  intention  in  interfering  in  a  struggle  between 
two  other  persons,  resulting  in  the  death  of  one  of  them.^ 
So  where  a  citizen  was  convicted  of  changing  the  brand  on  a 
hog,  he  was  held  entitled  to  a  new  trial,  the  proof  for  him  being 
stronger  and  more  decisive  than  that  against  him,  leaving 
room  to  doubt  of  his  guilt.'  So  a  new  trial  was  granted,  of 
an  indictment  for  stealing  a  horse,  it  appearing  that  there 
was  a  possibility  that  the  witnesses  might  have  mistaken  the 
person  of  the  accused,  and  an  alihi  being  clearly  proved  by 
other  witnesses,  who  gave  their  residence  and  occupation.'' 

§  61.  The  distinction  is  taken,  that  in  penal  actions  a  ver- 
dict for  the  defendant  will  not  be  set  aside  as  being  against 
evidence,  though  it  may  be  for  misdirection.*  As  in  case  of 
usury.'  Thus,  on  a  defence  of  usury,  where  there  is  a  verdict 
for  the  plaintiff,  and  there  is  any  room  for  doubt  whether  the 
usurious  contract  extended  to  the  original  loan;  a  new  trial 
will  not  be  granted,  although  the  court  sitting  as  a  jury  would 
have  found  for  the  defendant.  The  court  speak  of  the  de- 
fence as  "  severely  penal.'"  So  where  the  question  whether 
the  purchase  of  bills  of  exchange  was  a  fair  business  trans- 
action, or  designed  as  a  cloak  for  usury,  had  been  left  to  the 
jury  under  proper  instructions;  the  court  refused  a  new  trial.' 
So  in  case  of  selling  whiskey  without  license.'  Or  upon  a 
statute  to  prevent  injury  by  dogs.'° 

§  62.  It  is  said  that,  in  penal  actions,  and  in  actions  for  a  libel 
or  defamation,  and  other  actions  vindictive  in  their  nature, 
unless  some  rule  of  law  be  violated,  in  the  admission  or  re- 

>  The  State  v.  Hammond,  5  Strobh.  Hall  v.  Green,  24  Eng.  Law  and  Eq. 
91.     See   The   State  v.   Jeffreys,  3    453. 

Mur.  480.  6  10  E.  268. 

2  Guilford  b.  State,  24  Geo.  315.  '  Mansfield  v.  Wheeler,  23  Wend. 

3  Reynolds  v.  State,  24  Geo.  427.      79. 

■  Lincoln  v.  People,  20  111.  364.  »  garll  v.  Mitchell,  22  111.  530. 

>  Brook  V.  Middleton,  10  E.  268 ;  '  Baker  v.  Richardson,  1  Cow.  77. 
The  King  v.  Mann,  4  M.  &  S.  337 ;        '"  Comfort  u.  Thompson,  10  John. 

101. 
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jection  of  evidence,  or  in  the  exposition  of  the  law  to  the 
jury,  the  court  will  not  give  a  second  chance  of  success.^ 
Thus,  in  an  action  for  malicious  prosecution  on  a  charge  of 
forgery,  four  witnesses  testified  for  the  plaintiff,  and  the 
judge  directed  the  jury  in  his  favor,  but  they  found  for  the 
defendant.  In  consideration  that  the  action  was  of  a  criminal 
nature,  a  motion  for  a  new  trial  was  overruled.' 

§  63.  But  where  there  is  strong  proof  o?  fraud,  a  verdict 
against  it  will  be  set  aside.'  As  in  case  of  a  verdict  for  the 
defendant,  in  an  action  for  fraud.^  So  in  case  of  an  action  of 
deceit  for  recommendation  of  the  defendant's  son ;  where  the 
defendant  stated  that  his  son  had  £300,  but  it  appeared  that 
he  had  just  before  loaned  him  the  sum*  So  in  a  case  of  quo 
warranto,  which  for  this  purpose  is  held  a  civil  proceeding.^ 

§  64.  A  verdict*  will  be  set  aside,  if  the  jury  acted  upon 
the  hardship  of  the  case,  disregarding  the  rules  of  law, 
and  the  verdict  is  clearly  against  evidence.'  (See  Chap.  III.) 
So,  on  the  other  hand,  though  no  single  ground  is  very  strong, 
if  the  verdict  is  substantially  unjust.'  So  where,  in  an  action 
of  trespass  for  an  injury  to  a  horse  which  was  found  in  the 
defendant's  inclosure,  judgment  was  given  for  the  plaintiff, 
but  it  appeared  before  the  court  above  that  the  injury  was 
rather  the  result  of  accident  than  of  design ;  a  new  trial  was 
granted.' 

§  65.  It  is  held,  that  in  trifling  cases  a  verdict  for  the  de- 
fendant will  not  be  set  aside  as  against  evidence.'"  Thus  "the 
court  will  not  grant  a  new  trial  for  so  trifling  a  sum  as  £5,  or 
even  under  £20.""    Nor  in  an  action  for  trespass,  which  is 

'  Per  Sutherland,  J,,  Paddock  v.  '  Dickinson  v.   Cruise,   1    Head, 

Salisbury,  2  Cow.  811.  258. 

2  Norris  v.  Tyler,  1  Cowp.  37.  '  M'Dowell   v.   Preston,   26  Geo. 

»  Homerton  v.  Holt,  23  Tex.  51.  528. 

*  Loflt,  212.  9  Self  „.  Deloach,  1  M'Mullan,  12. 

'  Coibett  V.  Brown,  8  Bing.  33.  '»  Lofft,  529. 

«  King   V.   Francis,  2  T.  R.  484.  "  Per  Mansfield,  C.  J.,  Roberts  v. 

(In  the  case  of  Rex   v.  Bennett,  1  Karr,  1   Taun.   493;    Tarlington  v. 

Str.  lOljthepointwasleftdoubtful.)  Spencer,  4  Hurl.  &  Nor.  859. 
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frivolous  and  vexatious,  although  the  act  is  clearly  proved,  and 
the  verdict  for  the  defendant.'  Nor  in  slander,  where  the  plain- 
tiff had  accidentally  caused  the  death  of  his  brother,  and  the 
defendant  in  anger  said  he  had  murdered  him,  the  jury  find- 
ing no  malice.^  Nor  in  an  action  upon  the  warranty  of  a 
horse,  worth  only  £20  2d.,  Mansfield  said,  "Uncertain  justice 
by  a  verdict  is  much  better  than  certain  injustice,  which  lat- 
ter, I  think,  would  follow  by  granting  a  new  trial.'"  Nor  in 
an  action  for  breaking  into  a  shop,  where  no  damage  was 
proved,  and  the  verdict  was  for  the  defendant.  Lord  Mans- 
field said,  the  plaintiffs  ought  to  waive  their  motion,  for  upon 
another  trial  they  might  probably  recover  sixpence,  which 
would  be  all  they  could  deserve." 

§  66.  It  is  held  sufficient  ground  for  refusing  a  new  trial, 
that  it  would  be  of  no  ultimate  benefit  to  the  party  ap- 
plying for  it.  (See  Chap.  III.)  Thus,  in  an  action  of  replevin, 
the  verdict  was  for  the  plaintiff',  with  four  guineas  damages. 
In  refusing  a  new  trial.  Lord  Chief  Justice  Best  remarked, 
that  it  could  be  granted  only  on  payment  of  costs,  and  the 
defendant  might  eventually  be  put  to  the  expense  of  fifty 
pounds.^  So  where,  in  trespass  qu.  claus.,  the  plaintiff  re- 
covered but  five  dollars,  and  was  therefore  bound  to  pay  full 
costs;  a  new  trial  was  refused  to  the  defendant,  although 
evidence  offered  by  him  was  wrongly  rejected  as  a  justifica- 
tion, but  admitted  in  mitigation.^  So  where,  in  trespass 
against  a  sheriff",  who  justified  under  an  execution,  he  failed 
to  produce  the  judgment,  but  the  plaintiff''s  title  clearly 
appeared  to  be  fraudulent,  and  the  jury  found  for  the 
defendant.^  And  upon  the  same  principle  it  is  held  ground 
for  refusing  a  new  trial,  that  the  cause  has  been  thoroughly 
tried,  and  is  susceptible  of  no  new  light.*  So  where,  in 
an  action  for  flooding  the  plaintift''s  land,  the  verdict 
was  for   sixty-six   dollars;   a  motion  for  a  new  trial  was 

1  Macrow  v.  Hull,  1  Burr.  11.  s  Hunt  v.  Barrel,  5  John.  137. 

'  2  Price,  282.  ?  High  v.  Wilson,  2  John.  46. 

'  Lofft,  146.  *  Camden   v.   Cowley,   1   W.   BI. 

«  lb.  391.  418  ;  CoUinson  «.  Larkins,  8  Tauu.  1. 
5  Brown  v.  Ray,  9  Moo.  583. 
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denied,  on  the  ground  that  the  sum  was  too  small  to  justify 
another  trial,  unless,  as  was  remarked  by  the  court,  "  courts 
of  justice  are  kept  open  to  gratify  the  evil  passions  of  man- 
kind."! 

§  67.  Questions  have  arisen  as  to  decisions  against  evidence, 
where  a  jury  had  been  waived,  and  the  case  submitted  to  the 
court  to  decide  the  facts  as  well  as  the  law.  Upon  this  sub- 
ject it  is  held,  that,  where  there  was  any  evidence  on  which 
the  finding  of  the  court  could  be  predicated,  a  new  trial  will 
not  be  granted.^  Unless  the  record  shows  that  some  requi- 
site decision  upon  a  point  of  law  was  wrong.' 

§  68.  Where  a  cause  is  by  agreement  submitted  to  the 
court  to  decide  on  the  facts  as  well  as  the  law;  on  motion  for 
a  new  trial,  the  usual  presumption  will  be  made  in  regard 
to  the  facts.  If  there  is  any  evidence  to  support  the  judg- 
ment, or  a  conflict  of  evidence,  the  court  will  not  grant  a 
new  trial ;  but  if  there  is  no  evidence  to  support  it  they  will.^ 
And  that  the  submission  of  the  facts  to  the  decision  of  the 
judge  does  not  affect  the- reason  of  the  rule  that  the  Supreme 
Court  will  not  disturb  a  verdict,  on  the  ground  that  it  is 
contrary  to  the  evidence,  where  the  testimony  is  contradic- 
tory; and  the  judgment  of  the  court,  in  such  a  case,  will  be 
regarded  in  the  same  light  as  the  verdict  of  a  jury.'  So 
where  an  issue  of  fact  is  tried  before  a  judge,  without  a  jury, 
by  consent  of  parties,  under  the  New  York  judiciary  act  of 
May  12,  1847,  the  finding  of  the  judge  on  such  issue  will  be 
treated  as  if  it  were  the  verdict  of  a  jury  thereon  ;  and  it  will 
not  be  set  aside  as  against  the  weight  of  evidence,  unless  the 
preponderance  of  the  evidence  be  so  great,  that  the  verdict 
of  a  jury  to  the  same  effect,  on  the  same  testimony,  would  be 
set  aside.^    So  in  Missouri,  under  Eev.  Code,  p.  1189,  pro- 

>  Baddingtou  v.  Knowles,  30  Conn.  '  Von  Phul  v.  St.  Louis,  9  Mia.  49. 
26.  •  Wiley  v.  Kelsey,  13  Geo.  223. 

2  McEvoy  V.   Lane,    9    Mis.   48  ;        ^  Paul  v.  Perez,  7  Tex,  338. 
Young  V.  Kelly,  9  Mis.  60 ;  SuUiran        ^  Osborn  v.  Marquaud,  1  Sandf. 

V.  Eichardson,  25  Geo.  154.  457. 
24 
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viding  that  the  trial  of  misdemeanors  may  be  submitted  to  the 
court  with  their  assent,  by  agreement  of  the  prosecuting 
attorney  and  the  defendant,  a  new  trial  will  not  be  granted 
after  a  finding  by  the  court,  simply  because  the  evidence  is 
contradictory.' 

§  69.  In  a  late  case  it  is  said :  "  A  verdict  taken  by  consent 
will  be  sustained,  if  there  was  any  competent  evidence  on 
■which  it  could  have  been  found ;  while  a  verdict  ordered  by 
the  court,  will  be  set  aside,  if  there  was  any  evidence  upon 
which  the  jury  might  have  found  the  other  way."^ 

§  70.  In  New  York,  the  award  of  a  referee  will  not  be  set 
aside  as  against  evidence,  unless  clearly  so.^ 

§  71.  Where  a  verdict  is  not  only  against  the  weight  of 
evidence,  but  at  the  same  time  against  law;  this  will  furnish 
additional  ground  of  new  trial.  Thus  where  the  action  was 
for  injuries  to  the  plaintiff,  by  the  overturning  of  a  stage 
coach,  in  which  she  was  a  passenger,  resulting  from  the 
negligence  of  the  defendant's  agent;  and  from  the  undis- 
puted facts  the  court  could  see  that  there  was  culpable  neg- 
ligence; and  the  defence  rested,  not  only  upon  the  absence  of 
such  negligence,  but  a  settlement  and  discharge,  by  the 
plaintiff's  attorney,  whose  authority  was  denied ;  and,  both 
issues  being  submitted  to  the  jury,  they  gave  a  verdict  for 
the  defendant :  it  was  held,  that  the  jury  must  have  proceeded 
upon  false  notions  of  law,  and,  as  in  the  opinion  of  the  court 
the  verdict  was  against  the  evidence,  on  both  grounds  a  new 
trial  was  granted.'' 

§  72.  So  where  the  question  is  one  of  fraud  in  the  sale  of 
goods,  evinced  by  the  want  of  that  change  of  possession  which 

'  state  V.  Moody,  24  Mis.  560.  '  Sinclair  v.  TallmadgB,  35  Barb. 

2  Per  Sargent,  J.,  Weeks  v.  Kobie,     602. 
2  N.  H.  323.  "  Derwort   v.   Loomer,  21   Conn. 

245. 


CH.  XIV.]  VERDICT  AGAINST  EVIDENCE.  371 

the  law  requires,  to  render  the  sale  valid  as  against  creditors, 
or  by  a  change  of  possession  merely  colorable;  there  is  such 
a  blending  of  the  facts  with  the  law  on  the  subject,  the  whole 
being  submitted  to  the  jury  together,  as  frequently  to  render 
it  necessary  for  the  court,  in  order  to  avoid  injustice,  to  be 
more  liberal  in  the  granting  of  new  trials.' 

§  73.  And  a  new  trial  will  be  granted,  though  instructions 
are  erroneous,  if  under  those  instructions  the  verdict  is 
against  evidence.* 

§.  74.  But  in  considering  a  ruling  of  the  court  below,  set- 
ting aside  a  verdict  as  against  evidence,  the  court  above  will 
look  only  at  the  evidence  before  the  jury,  and  not  at' compe- 
tent evidence  offered  and  erroneously  excluded.^ 

§  75.  The  practice  in  England  is  said  to  have  been,  to  grant 
a  new  trial  as  against  evidence,  if  the  judge  declared  himself 
dissatisfied;  otherwise,  if  he  declared  himself  satisfied.''  Upon 
this  subject  it  is  remarked :  "  The  practice  of  allowing  new 
trials  is  of  comparatively  recent  origin  in  the  law,  designed  to 
avoid  some  possible  dangers  to  which  the  trial  by  jury  is 
obviously  exposed;  but  for  a  long  time  it  was  considered 
doubtful  whether  a  new  trial  could  be  granted  where  there 
was  any  evidence  on  both  sides,  and  it  was  considered  that  a 
new  trial  could  only  regularly  be  granted  where  the  verdict 
was  without  evidence,  or  against  the  whole  evidence.  In 
the  English  practice,  it  is  believed,  that  such  a  motion  is 
never  entertained  by  the  court,  unless  where  leave  has  been 
expressly  given  to  make  such  motion,  by  the  judge  at  nm 
prius,  and  in  practice  such  leave  is  usually  given  only  when 
he  himself  entertains  doubts  of  the  sufficiency  of  the. evidence 
and,  on  the  whole,  is  not  satisfied  with  the  verdict.  In  such 
cases  the  facts  are  usually  stated  from  the  judge's  minutes  at 

'  Potter  V.  Payne,  21  Conn.  361.  <  Bull.   N.   P.   327  ;    Wheeler  v. 

*  Rogers  v.  Murray,  3  Bosw.  357.  Pitt,   6   Bac.   Abr.   663 ;    Hands   ». 

'  Tegarden  v.  Carpenter,  36  Miss.  Tripp,  2  Mod.  199;  Letgoe  v.  Pitt, 

404.  Barnes,  439. 
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the  hearing.'"    Thus  a  new  trial  was  granted,  where  there 
was  evidence  on  both  sides,  but  the  judge  reported  that  the 
evidence  for  the  prevailing  party  was  very  slight,  and  that 
on  the  other  side  very  strong.^    So  where  two  judges  sat 
upon  the  trial,  and  one  of  them  was  dissatisfied,  although  the 
other  was  not;  the  court  remarking,  "As  a  man,  I  am  satis- 
fied with  the  verdict,  but  as  a  judge,  I  ought  not  to  be 
satisfied,  unless  the  court  is  so."^     While,  on   the  other 
hand,  if  the  judge  is  not  dissatisfied,  there  must  be  a  very 
strong  case  to  justify  a  new  trial.'*    So,  in  an  action  on  a 
promissory  note  by  indorsee  against  maker,  the  defence  was, 
fra«d,  that  the  note  was  indorsed  without  consideration,  and 
that  the  plaintiff  sued   as  trustee.    The  defendant  having 
closed  his  case,  the  judge  told  the  jury  that  there  was  no 
evidence  to  sustain  the  plea.    The  jury,  however,  returned  a 
verdict  for  the  defendant.     The  court  granted  a  new  trial, 
without  examining  whether  the  direction  of  the  judge  was 
right  or  wrong.'    So  the  plaintiff  and  defendant  were  wit- 
nesses,  and    gave    contradictory    testimony.      There  was 
other    evidence,    and   the   jury    found    for    the    plaintiff. 
The  judge  declaring  that  in  his  opinion  the  verdict  was 
grossly  wrong,  the  court  granted  a  rule  for  a  new  trial  with- 
out costs;  and  after  argument  made  it  absolute,  costs  to  be 
costs  in  the  cause.* 

§  7.6.  It  has  been  sometimes  held,  however,  that  a  new 
trial  will  not  be  granted,  though  the  judge  is  dissatisfied,  or 
would  have  come  to  a  different  conclusion;  more  especially 
if  the  case  turned  upon  the  credit  of  witnesses.'(a)     Or  where 

'  Per  Shaw,  C.  J.,  Miller  D.Baker,  5  -Wood  v.  Cox,  33  Eng.  Law  & 

20  Pick.  289-90.  Eq.  312. 

2  Berks  v.  Mason,  Sayer,  264.  s  Skiffingtona.Clark,20Eng.  Law 

'  Per  Washington,  J.,  Harrison  v.  k  Eq.  356. 

Eowan,  4  Wash.  C.  32.  ^  Pehl  v.  Good  2  Binn.  495  ;  Wil- 

*  Cain  V.  Henderson,  2  Binn.  108.  Hams  v.  Vanderbilt,  29  Barb.  491 ; 

Mackey  v.  N.  Y.  &c.,  27  Barb.  528. 

(a)  It  is  said,  in  a  late  case,  "  The  jury  had  an  opportunity  to  observe 
the  appearance  and  demeanor  of  the  parties  ;  to  ascertain  their  compara-    ' 
tive  intelligence,  accuracy  of  recollections,  and  general  trustworthiness, 
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the  case  turned  "  on  a  mass  of  testimony,  written  and  parol," 
more  especially  if  unimpeached.^  Nor  if  the  verdict  is  for 
the  defendant,  and  there  was  some  evidence  for  him.^  Nor 
though  the  judge  reports  that  the  evidence  for  the  plaintiff 
was  very  weak,  and  that  he  summed  up  strongly  for  the 
defendant,  the  verdict  being  for  the  plaintiff?  Thus  a  new 
trial  was  refused  in  a  case  of  collision,  where  the  verdict 
was  for  the  plaintiff;  although  Mansfield,  C.  J.,  said  :  "  Had  I 
been  on  the  jury,  I  should  have  made  such  allowances  for 
the  darkness  of  the  night,  that  I  should  have  found  for  the 
defendant."^  And  the  general  rule  is  laid  down,  that,  where 
there  is  some  evidence  to  sustain  a  verdict,  the  judge  should 
not  set  it  aside,  because,  in  his  opinion,  the  evidence  is  insuf- 
ficient.* 

§  77.  And  a  new  trial  was  refused,  though  the  judge  certi- 
fied that  the  weight  of  the  evidence  was  with  the  plaintiff';  but 
the  verdict  was  for  the  defendant;  there  being  evidence  for 
the  defendant.^  So  although  "the  evidence  presented  in  the 
case  seems  to  be  in  favor  of  the  defendant:"  but  it  was  contra- 
dictory, and  the  verdict  was  for  the  plaintiff.'  So  where,  in  an 
action  for  negligently  driving  against  and  killing  a  horse  of 
the  plaintiff  proved  to  be  worth  £30,  the  jury,  there  being 
strong  evidence  to  negative  negligence  on  the  part  of  the  de- 
fendant, and  some  evidence  the  other  way,  contrary  to  the 
opinion  of  the  judge,  found  for  the  plaintiff,  damages  £15; 
the  court  refused  to  grant  a  new  trial,  on  the  ground  of  the 
verdict  being  perverse? 

§  78.  In  a  leading  case  it  is  said:  "If  there  hath  been  a  con- 

1  Griffith  V.  Willing,  3  Binn.  317 ;  "  AsMey  v.  Ashley,  2  Str.  1142. 
Hall  V.  Hodge.  2  Tex.  323.  Aeo.  1  Wils.  22. 

2  Ashley  v.  Ashley,  2  Str.  1142.  ?  Douglas  v.  Tousey,  2  Wend.  352. 
'  Smith  V.  Huggins,  2  Str.  1142.  «  Hawkins  v.  Alder,  37  Eng.  Law 
*  Collinson  v.  Larkins,  3  Taun.  1.     &  Eq.  258.  , 

5  Dexter  v.  Cole,  6  Wis.  319. 

as  well  as  the  consistency  or  inconsistency  of  their  admitted  conduct 
with  their  respective  claims."  Per  Sanford,  J.,  Waters  v.  Bristol,  26 
Conn.  405. 
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trariety  of  evidence  on  both  sides,  the  courts  have  never 
granted  new  trials,  notwithstanding  the  judge,  before  whom 
the  cause  was  tried,  hath  been  of  opinion  that  the  strength 
and  weight  of  evidence  was  against  the  verdict.'"  And  the 
English  rule  is  said  not  to  prevail  in  the  United  States.* 
Where  the  court  above  is  satisfied  with  the  verdict,  it  will 
reverse  the  allowance  of  a  new  trial  by  the  court  below, 
although  such  allowance  implies  dissatisfaction.^ 

'  Per  Wilmot,  C.  J.,  Swain  v.  Hall,  15  John.  493  ;  Aokley  v.  Kellogg,  8 

3  Wils.  45.    Aco.  Lewis  v.  Peake,  7  Cow.  223. 

Taun.  153  ;  Hartwright  v.  Badham,  ^  Graham,  407. 

11  Price,  383;  Carstairs  v.  Stein,  4  '  Daley  a.  Norwich,  &c.,  26  Conn. 

M.  &  S.  192;  Woodward  u.  Payne,  591. 
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NEWLY-DISCOVERED  EVIDENCE. 


1.  General  rule. 

4.  Remarks  of  courts. 

6.  Diligence  must  be  proved. 

7.  Forgetfalness. 

9.  Documentary  evidence. 

11.  Ignorance  of  counsel. 

13.  Cumulative  evidence. 

19.  Evidence  to  impeach,  contra- 
dict, or  otherwise  affect  a  witness. 


28.  Questions  of  amount. 

29.  Questions  of  form. 

30.  To  prove  a  crime. 

31.  Court  above. 

35.  Formof  application,  affidavits, 
statement  of  evidence,  hearsay,  &o. 

40.  Materiality  and  credibility. 


§  1.  A  FKEQ0ENT  ground  of  application  for  new  trial,  is 
the  discovery  of  new  evidence  subsequent  to  the  former  trial. 

§  2.  The  general  rule  upon  this  subject  is,  that  after-dis- 
covered evidence,  in  order  to  afford  a  proper  ground  for  a 
new  trial,  must  be  such  as  reasonable  diligence  on  the  part 
of  the  party  offering  it  could  not  have  secured  at  the  former 
trial;  must  be  material  in  its  object,  going  to  the  merits  of 
the  case,  and  not  merely  cumulative,  and  corroborative,  or 
collateral ;  and  must  be  such  as  ought  to  be  decisive,  and  pro- 
ductive, on  another  trial,  of  an  opposite  result  on  the  merits.' 
And  also,  as  is  sometimes  said,  not  impeached  by,  or  going 
to  impeach,  a  former  witness.'(a) 

•  Thompson's  Case,  8  Gratt.  637  ;  Cooper,  14  111.  139  ;  Clark  v.  Carter, 

Bourland  v.   Skinner,  6  Eng.  671 ;  12  Geo.  500 ;  Simpson  v.  Wilson,  6 

Wise  V.  State,  24  Geo.  31 ;  Reeves  Ind.  474 ;  Giles  v.  The  State,  6  Geo. 

V.   Royal,  2  Greene    (Iowa),  451  ;  276. 

Com.   V.   Murray,  2  Ashmead,  41  ;  ^  Perkins  v.  Fowler,  2  Pike,  133 ; 

Com.  V.  Williams,  lb.  69 ;  Smith  v.  Crozier  v.  Cooper,  14  111.  139.    See 

Matthews,  6   Mis.  600  ;    Robins   v.  Foot  v.  Silsby,  1  Blatch.  445. 
Fowler,   2  Pike,    133;     Crozier    v. 


[a]  In  South  Carolina,  it  was  formerly  held  that  a  new  trial  will  not 
be  granted  on  account  of  new  evidence  discovered  since  the  trial. 
Buchanan  v.  Carolin,  1  Brev.  185  ;  Paber  v.  Baldwick,  3  Brev.  350. 


376  THE  LAW  OF  NEW  TRIALS.  [CH.  XV. 

§  2  a.  In  a  late  case  it  is  laid  down,  that  a  new  trial  will 
not  be  granted  on  the  ground  of  newly-discovered  evidence, 
unless  it  appear  probable  that  injustice  has  been  done,  and 
that  the  new  evidence  is  of  such  controlling  character  that 
it  will  probably  correct  the  injustice;  nor  unless  it  goes 
directly  to  the  merits  of  the  controversy,  and  not  merely  to 
contradict  or  impeach  a  witness;  nor  if  it  applies  to  a  point 
directly  drawn  in  question  by  the  suit,  but  which  was  so  far 
abandoned  at  the  trial,  and  in  the  preparation  for  it  by  the 
losing  party,  that  all  inquiry  for  evidence  upon  that  point 
was  waived  by  him.^ 

§  3.  In  still  another  case  the  grounds  are  enumerated  as 
follows.  Where  a  witness  has  discovered  that  he  made  a 
mistake  in  his  testimony.  Where  the  new  evidence  relates 
to  declarations  or  confessions  of  the  prevailing  party,  incon- 
sistent with  the  evidence  offered  by  him.  Where  the  new 
evidence  was  kept  from  the  knowledge  of  the  petitioner  by 
the  prevailing  party,  for  the  purpose  of  prejudicing  his  case.^ 

§  4.  The  remarks  of  judges  are  often  very  strong  against 
the  policy  of  interfering  with  verdicts  upon  this  ground. 
Thus  it  is  said:  "Motions  of  this  kind  are  to  be  received 
with  great  caution,  because  there  are  few  cases  tried  in  which 
something  new  may  not  be  hunted  up;  and  because  it  tends 
very  much  to  the  introduction  of  perjury,  to  admit  new  evi- 
dence after  the  party  who  has  lost  the  verdict  has  had  an 
opportunity  of  discovering  the  points  both  of  his  adversary's 
strength  and  his  own  weakness."^  So,  in  another  case :  "  It 
is  infinitely  better  that  a  single  person  should  suffer  mischief, 
than  that  every  man  should  have  it  in  his  power,  by  keeping 
back  a  part  of  his  evidence,  and  then  swearing  it  was  mislaid, 
to  destroy  verdicts,  and  introduce  new  trials  at  their  plea- 
sure."*    And,  in  another  (criminal)  case,  where  there  had 

'  Crafts  V.  Union,  &e.,  3S  N.  H.  44.        <  Per  Rush,  Pres.,  Aubel  v.  Ealer' 
2  Warren  v.  Hope,  6  Greenl.  479.     2  Binu.  582,  u. 
'  Moore  v.  The  Philadelphia  Bank, 
5  S.  &  R.  41. 
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beea  want  of  diligence  in  preparation  for  the  trial:  "By  the 
assistance  of  confederates,  he  might  be  enabled  to  procure 
unprincipled  men  to  be  witnesses,  to  contradict  the  evidence 
on  the  part  of  the  State,  and  thereby  defeat  the  ends  of 
justice."^ 

§  5.  There  are  occasional  instances,  however,  in  which  the 
language  of  the  courts  would  seem  to  sanction  a  very  liberal 
discretion  in  setting  aside  verdicts  upon  this  ground.  Thus, 
in  an  early  case  in  New  York,  the  court  remarked:  "As  it 
is  suggested  that  further  light  can  be  thrown  on  the  case, 
and  new  evidence  appears  to  have  been  discovered,  we  think, 
without  expressing  any  opinion  on  the  merits  of  the  case, 
that  a  new  trial  ought  to  be  granted,  on  the  payment-  of 
costs."^  And  although,  to  entitle  a  party  to  a  new  trial  for 
newly-discovered  evidence,  it  is  indispensable  that  he  should 
have  been  diligent  in  his  efforts  fully  to  prepare  his  cause 
for  trial;  yet,  where  he  did  not  know  the  existence  of  the 
evidence,  and  was  not  put  upon  inquiry  in  regard  to  it,  until 
the  witness,  by  whom  alone  it  could  be  fully  proved,  had 
gone  beyond  his  reach,  the  non-production  of  this  evidence 
on  the  trial  does  not  evince  the  omission  of  reasonable  dili- 
gence.' 

§  6.  As  already  intimated,  a  new  trial  will  not  be  awarded 
on  the  ground  of  newly-discovered  testimony,  when  it  ap- 
pears that  the  testimony  was  or  ought  to  have  been  known 
to  the  party  before  the  trial,  and  no  sufficient  excuse  is  shown 
for  not  procuring  it.  There  must  have  been  no  delay;  and 
the  proof  of  diligence  must  be  clear.*  It  is  said:  "This  rule 
is  one  of  great  practical  importance,  and  binding  upon  the 
court.  It  is  necessary  to  secure  to  litigant  parties  the  termi- 
nation of  their  legal  controversies.  Every  facility  is  to  be 
granted  to  the  parties  to  present  their  case  fully  at  the  hear- 

'  state  V.  Harding,  3  Bay,  267.  "  Holraan  v.  The  State,  8  Eng.  (13 

2  Doe  V.  Roe,  1  John.  Cas.  402.         Ark.)  105. 
'  Waller  v.  Graves,  20  Conn.  305. 
See  Clark  v.  Carter,  12  Geo.  500. 
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ing.  This  is  their  day  in  court;  this  the  time  to  exhibit  all 
their  proofs.  If  they  lie  by,  through  over-confidence  in  their 
own  strength,  or  in  a  mistaken  belief  in  the  weakness  of 
their  adversary,  and  the  result  is  against  them,  they  must 
abide  the  consequences.'"  So  it  is  said  in  an  early  case, 
"Where  a  man  has  matter  of  defence,  and,  knowing  thereof, 
goes  to  trial,  and  puts  the  plaintiff  to  the  charge  of  proving 
his  issue,  he  shall  never  after,  in  respect  of  that  matter,  have 
a  new  trial. "^  It  must  be  made  to  appear  affirmatively  that 
the  evidence  could  not  have  been  discovered  by  due,  ordi- 
nary, or  reasonable  diligence.'  A  party  who  neglects  to 
make  a  defence,  known  to  him  at  the  time  when  it  should 
have  been  made,  or  to  adduce  evidence  to  substantiate  it,  of 
which  he  was  then  aware,  or  which  he  could  have  ascertained 
with  reasonable  diligence,  and  in  consequence  of  such  neglect 
fails  in  the  controversy,  cannot  subsequently  renew  it  upon 
the  discovery  of  additional  testimony  to  establish  such  de- 
fence.* So  it  is  held  sufficient  proof  of  negligence,  if  the 
evidence  was  known  before  verdict.^  And  this  rule  more  espe- 
cially applies,  where,  from  the  relation  of  the  party  moving 
for  the  new  trial  to  the  person  whose  acts  are  in  controversy, 
a  strong  probability  arises  of  his  previous  knowledge  on  the 
subject;  or  where  the  new  evidence  might  easily  have  been 
procured,  both  on  account  of  the  number  of  persons  knowing 
the  facts,  and  the  facility  of  access  to  them.'  Thus  a  new 
trial  will  not  be  granted  for  discovery  of  a  material  will, 

'  Per  Dewey,  J.,  Gardner  v.  Gard-  Wilson,  11  Ind.  541 ;  Milton  v.  Black- 

ner,  2  Gray,  444.  shear,  8  Flori.  161 ;  Avery  w.  State, 

*  Watson  V.  Sutton,  12  Mod.  583.  26  Geo.  233  ;  Leavy  u.   Roberts,  5 

»  Dean  a.  Young,  13  S.  &  M.  118.  Hilt.  285  ;    Campbell   u.  Genet,  lb, 

See  Howard  B.  Grover,  28  Maine,  97  ;  290;  Stearns  ».  Allen,  18  Vt.  119 

Robinoe  v.  Doe,  6  Blaokf.  85  ;  Palmer  Laflin  v.  Herrington,  17  111.  399  ;  Mil 

V.  Fiske,  2  Curtis  C.  C.  14;  Ham  v.  lard  v.  Singer,  2  Greene,  144;  Beard 

Ham,  39   Maine,  263 ;   Gardner  v.  v.  Simmons,  9  Geo.  4 ;  Dickson  u, 

Gardner.   2  Gray,  434 ;    People   v.  Mathers,  1  Hemp.  65  ;  Washburn  v. 

Mack,  2  Parker,  673 ;  Watts  v.  John-  Gould,  3  Story,  122. 

sou,  4  Tex.  311 ;  Knox  v.  Work,  2  *  Munn  v.  Worrall,  16  Barb.  221 

Binn.  582 ;  Cooke  v.  Berry,  1  Wils.  Reed  v.  Moore,  3  Ired.  310. 

98  ;  Gist  v.  Mason,  1  T.  R.  84  ;  Hope  '  Higden  v.  Higden,  2  Mar.  42. 

V.  Atkins,  1  Price,  143;  Simpkins  v,  ^2  Gray,  445. 
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•without  proof  that  it  had  been  searched  for  ia  the  probate 
office.'  So  a  new  trial  was  refused,  where  the  assignees  of 
the  bond  in  suit  had  notice  of  an  important  paper  in  the 
hands  of  the  obligee,  but  omitted  to  give  notice  for  its  pro- 
duction at  the  trial.'  So,  in  an  insurance  cause,  a  motion 
for  a  new  trial,  for  the  purpose  of  introducing  a  copy  of  the 
proceedings  and  condemnation  of  the  ship  and  cargo  at  a 
foreign  port,  merely  alleged  that  the  evidence  had  arrived  at 
New  York,  but  not  that  it  had  been  discovered  since  the 
trial.  The  motion  was  overruled,  because,  from  the  nature 
of  the  case,  the  evidence  must  have  been  known  to  the  party 
at  the  time  of  the  loss,  and  he  must  either  have  been  negli- 
gent in  procuring  it,  or,  if  not,  should  have  moved  for  a 
postponement.' 

§  7.  "A  want  of  recollection  of  a  fact,  which  by  due  atten- 
tion might  have  been  remembered,  cannot  be  a  reasonable 
ground  for  granting  a  new  trial;  for  a  want  of  recollection 
may  always  be  pretended,  and  may  be  hard  to  be  dis- 
proved."'' "Recollection  is  not  discovery.  The  former  deals 
with  the  known,  the  latter  with  the  unknown.'"  As  in  case 
of  the  recollection  by  a  witness,  and  especially  of  a  party 
witness,  of  something  which  he  did  not  recollect  or  state 
when  on  the  stand.'  So,  upon  like  ground,  where  the  witness 
proposed  to  be  called  had  been  summoned  at  the  former  trial, 
but  dismissed  without  examination.' 

§  8.  But  a  new  trial  was  granted,  though  the  counsel, 
upon  seeing  a  commission,  which  first  came  to  hand  a  few 
days  before  the  trial,  suspected  from  it  that  some  new  in- 
formation might  be  obtained.' 

'  Robinoe  v.  Doe,  6  Blackf.  85.         chard,  5  R.  I.  26.   See  Gregg  v.  Bank- 

*  Drayton  v.   Thompson,  1  Bay,    head,  22  Tex.  245. 

263.  "  Johnson  v.  Blanohard,  5  R.  I.  24. 

'  Vandervoort  v.  Smith,  2  Caines,  '  Wilbor  v.    Gilliouddy,  3   Mill. 

155.  (La.)  382. 

*  Per  Parsons,  C.  J.,  Bond  v.  Cut-  '  Marshall  v.  Union,  &o.,  2  Wash, 
ler,  7  Mass.  205.  Cir.  411. 

'  Per  Ames,  C.  J.,  Johnson  w.Blan- 
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§  9.  The  discovery  of  new  documentary  evidence,  that  might 
have  been  obtained  in  season,  will  not  authorize  a  new  trial.^ 
So  where  the  newly-discovered  evidence  was  all  of  record,  in 
the  court,  and  might  have  been  found  by  reasonable  search, 
it  was  held  that  this  furnished  no  reason  for  a  new  trial.^ 
So  in  case  of  a  recorded  deed  or  judgment.^  So  where  a 
verdict  was  given  against  the  validity  of  certain  notes  in 
suit,  they  having  been  given  in  exchange  for  others,  and  the 
defendant  having  been  superseded  by  his  assignees  in  the 
defence;  a  new  trial  was  refused,  the  insolvent  disclosing, 
after  the  trial,  that  the  old  notes  had  been  returned  to  him/ 

§  10.  But  a  new  trial  was  granted,  for  the  purpose  of 
introducing  documents  from  the  custom-house  at  New  York, 
which  would  invalidate  some  of  the  testimony,  and  show  an 
alleged  sale  to  have  been  a  mere  order,  and  the  property  in 
question  not  neutral.' 

§  11.  That  counsel  were  ignorant  of  newly-discovered 
evidence,  is  no  ground  of  new  trial,  unless  the  party  also 
were  ignorant  of  it.° 

§  12.  But  a  new  trial  was  granted,  where  the  defendant's 
attorney  made  afSdavit,  that  on  the  first  day  of  the  term  the 
defendant  had  sailed  for  Barbadoes,  and  that  since  the  trial 
he  (the  attorney)  had  found  in  a  memorandum-book  of  the 
defendant  a  receipt  in  full  from  the  plaintiff.' 

§  13.  Newly-discovered  evidence,  merely  cumulative,  is  no 
ground  for  a  new  trial."     It  must  appear  affirmatively  that 

'  Tillman  v.  Hatcher,  1  Rice,  271.  °  Fikes  v.  Bentley,  1  Hemp.  61. 

'  Morgan  v.  Houston,  25  Vt.  570  ;  '  Broadliead  v.  Marskall,  2  W.  Bl. 

Simpkins  v.  Wilson,  11  Ind.  541.  955. 

^  Weimer  !).  Lowery,  11  Cal.  104;  '  Harnsbarger  r.  Kinney,  13  Gratt. 

Reed  v.  Moore,  3  Ired.  310.  611 ;  Bagge  v.  Lynch,  22  Mis.  563  ; 

4  Whetmore  v.  Murdook,  3  W.  &  Dossett  v.  Miller,  3  Sneed,  72 ;  Stimp- 
M.  380.  son  b.  Wilson,  6  Ind.  474 ;  The  Com- 

5  Marshall  v.  The  Union,  &c.,  2  monwealth  v.  Flanagan,  7  Watts  & 
Wash.  Cir.  411.  Serg.  415  ;  Ferrin  v.  Protection  Ins. 
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the  evidence  is  not  cumulative.^  It  is  said,  if  the  rule  were 
otherwise,  "  not  one  verdict  in  ten  would  stand.  Some  cor- 
roborating evidence  may  always  be  found  or  made ;  and  the 
trial  by  jury  would  become  the  most  precarious  of  all  trials."^ 
So,  in  another  case,  "  It  cannot  be  permitted  that  either  party 
shall  produce  just  so  much  evidence  as  he  thinks  proper,  and 
then  stop  short,  and  ultimately  obtain  a  new  trial,  on  the 
ground  that  he  did,  on  the  first  trial,  give  all  the  evidence 
which  he  then  might,  and  has  since  found  he  ought  to  have 
given  more."^  And,  in  another  case,  with  more  special  refer- 
ence to  the  multiplication  of  witnesses  to  one  point,  "  It  is 
said,  that  if  a  new  trial  be  granted,  there  are  two  witnesses, 
who  were  not  known  to  the  defendants  at  the  time  of  the  trial, 
who  can  testify  as  to  the  destination  of  the  Catherine.  This 
was  the  fact  principally  controverted  on  the  former  trial,  and 
we  are  now  applied  to  for  another,  merely  because  all  the 
witnesses  who  knew  something  of  the  matter  have  not  been 
examined.  Every  one  must  perceive  the  inconvenience  and 
delay  which  will  arise  from  granting  new  trials  upon  the  dis- 
covery of  new  testimony,  or  other  witnesses,  to  the  same  fact. 
It  often  happens  that  neither  party  knows  all  the  persons 
who  may  be  acquainted  with  some  of  the  circumstances  re- 
lating to  the  point  in  controversy.  If  a  suggestion  then,  of 
the  present  kind,  be  listened  to,  a  second,  if  not  a  third,  and 
a  fourth  trial  may  always  be  had.  There  may  be  many  per- 
sons yet  unknown  to  the  defendants,  who  may  be  material 

Co.,  11   Ohio,  147;   Sohlenoker  v.  Tex.  128  ;  State  «.  Larimore,  20  Mis. 

Risley,  3  Scam.  483;  Smith  B.Schultz,  425;  Wella  w.  Sanger,  21  Mis.  354; 

1  Scam.  499  ;  Brown  v.  Stacy,  5  Pike,  Clark  v.  Carter,  12  Geo.  500  ;  Live, 

403;  Wiggin  v.  Coffin,  3  Story,  1;  &o.  k.  Oregon,  &o.,7  CaL  40;  Coggin 

Den  V.  Wintermute,  1  Green,  177;  v.   Jones,  29   Geo.   257;   Milton  v. 

The  Commonwealth   v.   Murray,  2  Blackshear,  8  Fieri.  161 ;  Newcomb 

Ashm.  41 ;   The  Commonwealth  v.  v.    State,  37   Miss.   383 ;   Manix  v. 

Williams,  2  Ashm.    69 ;   Jennings,  Malory,  7   Clarke,  81 ;    Stewart  v. 

V.   Loring,    5   Ind.   250;    Jones    v.  Hamilton,  19  Tex.  96;  Handley  v. 

White,  11  Humph.  268 ;  Palmer  v.  Call,  30  Maine,  9. 

Fiske,  2  Curt.  14 ;  Ham  v.  Ham,  39  '  Robins  v.  Fowler,  2  Pike,  133. 

Maine,  263;  Gardner  v.  Gardner,  2  *  Per  Boudinot,  J.,  Jessup  w.  Cook, 

Gray,  434 ;  Wrights  v.  Greenwood,  1  Halst.  434. 

17  Geo.  418 ;  Latham  v.  Selkirk,  11  ^  Per  Bayley,  J.,  Doe  v.  Price,  1 

Tex.  314;  Castro  v.  Wurzbach,  13  Man.  &  Ry.  683. 
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witnesses  in  this  cause,  and  this  may  continue  to  be  the  case 
after  a  dozen  trials."^ 

§  14.  With  regard  to  the  nature  of  cumulative  evidence, 
it  is  remarked  by  the  court  in  Massachusetts,  "whether  par- 
ticular testimony  is  cumulative  or  not,  is  often  a  question  of 
some  nicety.  This  court  has,  in  common  with  many  other 
tribunals,  been  disposed  to  limit  this  objection  as  to  cumula- 
tive testimony  to  that  which  is  most  obviously  so,  and  not  to 
apply  it  to  all  testimony  tending  to  establish  the  same  fact." 
As  where  it  differs  in  hind.  Thus,  if  the  former  evidence 
was  wholly  circumstantial,  and  the  new  evidence  is  positive 
and  direct,^  Cumulative  evidence  is  held  to  be  evidence, 
which  speaks  to  facts  in  relation  to  which  there  was  evidence 
on  the  triaP  Or  additional  evidence,  of  the  same  kind,  to 
the  same  point.*  Evidence  is  not  cumulative  if  of  a  distinct 
species  from  any  that  was  given  at  the  former  trial.'  Though 
intimately  connected  with  some  parts  of  the  former  testi- 
mony." Or  if  it  relate  to  distinct  and  independent  facts  of  a 
different  character,  though  tending  to  establish  the  same 
ground  of  claim  or  defence.'  Or  to  a  matter  that  has  come 
to  light  since  the  trial,  and  on  which  the  party  has  never 
been  heard.*  Cumulative  is  sometimes  spoken  of  as  equiva- 
lent to  corroborative  evidence.'  Or  as  evidence  relating  to  a 
principally  controverted  fact}"  Or  as  relating  to  the  facts 
proved,  whether  bearing  upon  the  issue  directly  or  collate' 
rally."  It  is  said :  "  We  are  not  to  look  at  the  effect  to  be  pro 
duced  as  furnishing  an  infallible  criterion.  The  kind  and 
character  of  the  facts  make  the  distinction.    It  is  their  resem 

'  Per  Livingston,  J.,  Steinbach  v.  «  Vardemau   v.   Byrne,    7    How. 

The  Columbian,  &c.,  2  Cainus,  129.  (Miss.)  3ti5. 

"  Per  0ewey,  J.,  2  Gray,  443.  '  2U  Conn.  305. 

'  M'Gavocli  V.  Brown,  4  Humph.  *  Den  d.  Wintermute,!  Green,  177. 

251 ;  Kiby  v.  Waterford,  14  Verm.  »  Smith  v.  Brush,  8  John.  84. 

414 ;  Withers  v.  Butts,  7  Dana,  329 ;  ">  2  Caiues,  lz9  ;  8  John.  84 ;  Pike 

Beauchamp  w.  Sconce,  12  Mis.  57.  v.  Evaus,  15  John.  210  ;  Whitbeck 

'  Glidden   a.   Dunlap,  28   Maine,  v.  Whitbeck,  9  Cow.  2tjti. 

379.  "  Leavy  v.  Roberts,  2  Hilt.  285. 

'  Watts  V   Howard,  7  Met.  478. 
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blance  that  makes  them  cumulative.'"  Thus,  in  an  action 
relating  to  the  settlement  of  a  pauper,  the  facts  and  testimony 
at  the  trial  applied  to  a  period  subsequent  to  the  year  1801, 
and  to  a  statute  passed  in  that  year.  It  was  held  that  new 
evidence,  relating  to  a  residence  and  settlement  at  an  antece- 
dent period,  was  not  cumulative.* 

§  14  a.  In  Illinois,  a  second  new  trial  in  ejectment,  under 
Eev.  Sts.  c.  36,  was  refused,  upon  the  ground,  in  part,  that  the 
evidence  on  which  the  motion  was  based  was  merely  cumu- 
lative in  character.^  So  where,  on  the  iirst  trial,  the  main 
fact  was  proved  by  a  single  witness  for  the  plaintiff,  and  the 
defendant  then  sought  to  overcome  his  testimony  by  proof 
of  his  own  statements,  and  of  circumstances  inconsistent  with 
such  fact,  and  the  defendant  moved  for  a  new  trial,  on  the 
ground  of  a  newly-discovered  witness,  who  would  prove 
similar  inconsistent  acts  and  statements ;  it  was  held,  that  the 
evidence  was  cumulative,  and  a  new  trial  was  refused.''  So 
where  an  aflSdavit  was  made  by  one  who  had  been  a  witness 
in  the  cause,  swearing  to  further  important  facts  not  stated 
by  him  at  the  trial,  because  his  recollection  did  not  serve  him.' 
So  newly-discovered  evidence  of  a  boy's  school- fellows,  as  to 
his  capacity  to  write  a  certain  paper,  purporting  to  be  written 
by  him,  the  genuineness  of  which  is  material  to  the  issue,  is 
cumulative  of  evidence  given  to  the  same  point  at  the  trial 
by  his  teachers  and  by  medical  men.*  Judge  Dewey  remarks: 
"  It  is  in  part  a  different  kind  of  evidence,  if  the  source  from 
which  it  comes  gives  it  that  character,  but  generally  it  is  not 
only  testimony  to  the  same  facts,  but  also  by  the  same  class 
of  witnesses  as  testified  at  the  trial."' 

§  15.  The  following  distinction  is  taken,  with  reference  to 
the  nature  of  the  points,  upon  which  new  evidence  is  or  is 

'  Per  Marcy,  J.,  Guyot  v.  Butts,  4  *  Brisbane!).  Adams,  1  Sandf.  195. 

Wend.  ,^79.  '  Tomlin  v.  Den,  4  Harr.  76. 

2  Kirby  v.   Waterford,  14  Verm.  '  Gardner  v.  Gardner,  2  Gray,  434. 

414.  '  2  Gray,  444. 
Laflin  v.  Herrington,  17  III.  399. 
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not  likely  to  be  cumulative.  "A  new  witness  to  character, 
credit,  handwriting,  dates,  absences,  violences,  and  the  like, 
might  be  found  after  half  a  dozen  trials.  It  ought  to  respect 
a  new  point — one  that  has  come  to  light  since  the  trial,  on 
which  the  party  has  never  been  heard — such  as  the  discovery 
of  a  release,  or  receipt  for  part  payment,  or  some  new  ground 
of  defence.'" 

§  16.  In  conformity  with  this  distinction,  a  new  trial  was 
refused  on  account  of  new  evidence  as  to  a  date.^ 

§  17.  But  although  the  rule,  that  a  new  trial  will  not  be 
granted  on  account  of  newly-discovered  cumulative  evidence, 
is  a  rule  that  will  be  relaxed  with  great  caution ;'  yet  it  is 
said,  "  The  court  ought  not  to  shut  their  eyes  to  injustice  on 
account  of  facility  of  abuse  in  cases  of  this  sort."^  And  it  is 
sometimes  held,  that  they  will  not  refuse  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  for  the  reason  that 
such  evidence  is  cumulative  merely,  if  it  is  sufiicient  to  render 
clear  that  which  before  was  a  doubtful  case."  Or  in  a  nicely 
balanced  case.^  Or  if  it  is  conclusive.'  Or  of  such  a  cha- 
racter as  primd  facie  to  raise  a  strong  probability  that  it  will 
be  decisive  of  the  case.'  Thus  where  the  ground  of  defence 
to  an  action  for  a  libel,  brought  by  A.  against  B.,  was,  that 
the  libellous  writing,  after  it  was  signed  by  B.,  and  before 
publication,  was  altered,  by  the  insertion  therein  of  material 
words,  without  the  knowledge  or  approbation  of  B. ;  and  C, 
who  drew  up  the  writing,  testified  that  the  writing,  as  pub- 
lished, did  not  contain  the  words  in  question;  and  it  was 
afterwards  discovered  that  D.,  without  the  knowledge  or  con- 

1  Den  u.   Wintermute,  1   Green,        '  Gardner  v.  Mitchell,  6  Pick.  116. 
Yl'j,  '  Brigga  v,  Gleason,  1  Williams, 

2  Mitchell  V.  Printup,  25  Geo,  182.     114  ;  Potter  v.  Padelford,  3  R.  I.  162  ; 
'  Jewin  V.   Morell,  Dudley  Geo.     Watts    v.    Johnson,    4    Tex.    311 ; 

72.  Robinson  v.  Martel,  11   Tex.   149 ; 

*  Gardner  K.  Mitchell,  6  Pick.  116.  Bixby  v.  State,  15  Ark.  395. 

6  Barker  v.  French,  1 8  Verm .  460  ;  «  Burr  v.  Palmer,  23  Vt.  244.    See 

Waller  v.  Graves,  20  Conn.  305.   See  Snowman  v.  Wardwell,  32   Maine, 

Porter  v.  The  State,  2  Cart.  435.  275. 
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sent  of  either  B.  or  C,  inserted  those  words:  on  a  petition 
for  a  new  trial,  brought  by  B.,  held,  that  the  testimony  of  D. 
was  not  cumulative.' 

§  18.  A  judgment,  which  would  operate  as  an  estoppel,  is 
not  cumulative.'  So  it  is  held  sufficient  cause  for  a  new 
trial,  that  the  successful  party,  after  the  verdict,  made  an  ad- 
mission in  respect  to  a  fact  material  to  the  issue,  which,  if 
proved,  would  probably  produce  a  different  result.^(a) 

§  19.  Newly-discovered  evidence,  which  goes  only  to  im- 
peach the  credit  or  character  of  a  witness,  is  not  sufiBcient 
ground  for  a  new  trial.''  Nor,  it  is  said,  certainly  except  in 
rare  eases,  if  the  evidence  is  material  only  to  contradict  wit- 
nesses sworn  on  the  former  trial.'  Especially  where  their 
testimony  operates  unfavorably  only  by  way  of  inference, 
and  when  other  evidence  is  very  strong  in  favor  of  the  pre- 
vailing party.^J)     In  a  leading  case  upon  this  point  the 

'  Waller  v.  Graves,  20  Conn.  305.  Shanks,  5  Leigh,  598  ;  The  State  i: 

'  Lane  v.  Holliday,  27  Geo.  339.  Henley,  R.  M.  Charlt.  505  ;  Den  o. 

3  Welch  V.  Nashoe,  8  Tex.  189 ;  Geiger,  4  Halst.   225  ;    Fleming  v. 

Guyot  V.  Butts,  4  Wend.  579 ;  Myers  State,  11  Ind.  234  ;  Duryee  v.  Denni- 

V.  Brownell,  2  Aik.  407  ;  Gardner  v.  son,  5  John.  248  ;  Huish  v.  Sheldon, 

Mitchell,  6  Pick.  114.  Sayer,  27. 

'  Barrett  v.  Belshee,  4  Bibb,  348  ;  '  Boggs  v.  Lynch,  22  Mis.  563  ;  2 

M'Intire  v.  Young,  6   Blaokf.   496  ;  Denio,  109  ;  Dickinson  v.  Solomons, 

Deer  v.  The  State,  14  Mis.  348 ;  Beard  26  Geo.  684 ;  Fleming  v.  Hollenback, 

V.  Simmons,  9  Geo.  4 ;   Meakim  v.  7  Barb.  271 ;  Halsey  v.  Watson,  1 

Anderson,  11  Barb.  215  ;  Harrington  Caines,  24. 

V.  Bigelow,  2  Denio,  109 ;  Brugh  v.  *  Tuttle  v.  Cooper,  5  Pick.  414. 


(a)  But,  on  the  other  hand,  a  new  trial  was  granted,  where  a  special 
verdict  had  been  rendered,  founded  upon  certain  admissions,  which  after- 
wards appeared  to  have  been  made  under  a  mistake  of  facts.  Jackson 
V.  Cannon,  2  Cow.  615.  And  where  a  suit  was  brought  against  one  of 
two  parties,  both  of  whom  were  liable ;  and  a  new  trial  was  moved  for, 
on  the  ground  of  newly-discovered  evidence  that  the  plaintiff  had 
casually  declared  he  should  only  look  to  the  other  party  for  payment : 
the  motion  was  denied.     Dugan  v.  McDonald,  2  Tex.  355. 

(6)  The  mere  fact,  that  the  verdict  seriously  damages  the  character  of 
the  applicant — he  having  been  called  as  a  witness — by  contradicting 
25 
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Superior  Court  having  granted  a  new  trial  for  newly-dis- 
covered evidence  to  impeach  an  important  witness ;  a  motion 
was  made  to  the  Supreme  Court  for  a  mandamus,  on  the 
ground  that  the  court  below  had  assumed  to  exercise  their 
discretion  in  opposition  to  a  well-settled  rule  of  practice. 
An  alternative  mandamus  was  granted ;  and,  after  a  subse- 
quent hearing  upon  demurrer,  was  made  peremptory.^ 

§  20.  So  the  defendant,  in  a  criminal  case,  is  not  entitled 
to  a  new  trial,  on  the  ground  of  having  discovered,  since  the 
trial,  that  the  witnesses  for  the  State,  who  had  been  for  a 
long  time  subpoenaed,  could  be  discredited,  by  showing  their 
reputation  for  veracity  to  be  bad.''  So  on  the  trial  of  an  in- 
dictment for  obtaining  goods  by  false  pretences,  a  book  was 
produced  in  evidence,  in  which  the  representations  made 
by  the  defendant  at  the  time  of  procuring  the  goods  were  re- 
corded, and,  after  conviction,  the  counsel  for  the  defence  moved 
for  a  new  trial,  because  since  the  trial  it  had  been  discovered, 
upon  the  examination  of  the  book,  that  the  entry  made 
therein  of  such  representations  by  the  prosecutor,  and  sworn 
to  by  him  as  having  been  entered  at  the  time  they  were  made, 

>  The   People  v.   Superior  Court,        '  Herber  v.  The  State,  7  Tex.  69. 
&c.,  5  Wend.  114;  10  Wend.  285. 

his  evidence,  where  it  cannot  be  said  to  be  against  the  weight  of  evi- 
dence, is  no  sufficient  ground  for  a  new  trial,  though  coupled  with  new 
evidence  tending  to  vindicate  his  character; — no  surprise  being  shown. 
If  the  apparent  alternative  is,  that  either  he  must  have  been  guilty  of 
perjury  and  forgery,  or  a  servant  of  the  plaintiff  guilty  of  embezzlement, 
and  the  verdict  appears  to  point  to  the  former  conclusion,  and  he  shows 
the  court  that  he  has  discovered  evidence  that  the  servant  was  actually 
discharged  for  embezzlement;  that  might  be  ground  for  a  new  trial 
although  no  technical  "  surprise"  be  shown.  But  if  the  fact  thus  stated 
be  contradicted  distinctly  by  the  affidavit  in  answer,  and  if,  moreover, 
it  be  not  satisfactorily  shown  how  it  was  that  the  defendant  did  not  dis- 
cover the  supposed  fact  before  the  trial,  it  being  of  such  a  nature  that 
it  might  naturally  and  reasonably  have  been  the  subject  of  inquiry  on 
his  part;  the  court  will  not  grant  a  new  trial.  Lewis  v.  Trussler,  25 
Eng.  Law  and  Eq.  422. 
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was,  in  fact,  entered  many  weeks  after  the  making  of  such 
representations,  and  because  the  jury  were  misled  by  such 
statements  of  the  prosecutor  and  the  prosecuting  officer,  in 
relation  to  the  time  of  such  entry.  Held,  that  this  was  no 
ground  for  a  new  trial.'  So  where  the  new  testimony  could 
only  change  the  result,  by  destroying  the  credit  of  two 
daughters  of  the  prevailing  party,  and  virtually  declaring 
them  guilty  of  conspiracy  and  perjury.^ 

§  21.  Strong  cases  in  illustration  of  this  rule  are,  where  a 
witness  had  been  asked  if  he  was  never  burnt  in  the  hand 
for  stealing  a  tankard;  to  which  he  answered  "no;"  and  a 
new  trial  was  moved  for  upon  producing  the  record  of  con- 
viction; but  the  motion  was  overruled.^  So  it  was  held  not 
to  be  ground  for  new  trial,  that  since  the  trial  a  witness 
had  declared,  that  "he  would  swear  falsely  in  any  action  for 
four  pence  half-penny  a  time,  and  that  he  believed,  when  he 
should  die,  that  he  would  perish  like  a  brute;"  more  espe- 
cially as  evidence  had  been  offered  at  the  trial,  which  success- 
fully discredited  this  witness.'' 

§  22.  And  it  is  held  that  a  new  trial  will  not  be  granted, 
for  the  confessions  of  a  witness  as  to  his  own  incompetency.' 
Though  there  are  other  cases  to  the  contrary,^  especially  if 
accompanied  by  a  confession  of  the  party.' 

§  23.  The  question  often  arises,  in  connection  with  a  charge 
of  perjury  against  the  witness  whom  it  is  designed  to  im- 
peach. A  new  trial  was  refused,  where  the  principal  witness 
for  the  plaintiff  had  been  subsequently  indicted,  with  the 
plaintiff  and  others,  for  a  conspiracy  to  defraud  the  defend- 
ants. In  this  case  it  was  said:  "I  find  many  applications  for 
new  trials,  on  the  ground  of  bills  found  by  the  grand  jury, 

'  The  Commonwealth  v.  Renish,  '  VPaite's  Case,  5  Mass.  261. 

Thacher's  Grim.  Cas.  684.  «  Fabrilins  v.  Cook,  3  Burr.  1771 ; 

'  Gardner  i'.  Gardner,  2  Gray,  446.  Lister  v.  Mundell,  1  B.  &  P.  427  ; 

3  Ford  V.  Tilly,  2  Salk.  653.  Chatfield  v.  Lathrop,  6  Pick.  417. 

^  Hammond  v.  Wadhams,  5  Mass.  '  Chatfield  v.  Lathrop,  6  Pick.  417. 
353. 
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but  none  in  which  the  application  has  succeeded.'"  And  it 
is  held  that  the  court  will  not  set  aside  a  verdict  obtained  by 
perjury,  unless  the  witness  has  been  convicted  of  perjury,  or 
has  died  since  the  trial,  and  his  conviction  thus  been  rendered 
inapossible.^  So  a  rule  to  stay  execution,  till  after  the  trial 
of  an  indictment  of  the  plaintiff's  witnesses  for  perjury,  was 
discharged  with  costs.'  So  a  petition  to  file  a  supplemental 
bill,  because  the  defendant  had  on  the  plaintiff's  testimony 
been  indicted  and  convicted  for  perjury,  was  dismissed." 
(Probably,  however,  the  practice  on  this  subject  is  much  less 
rigid  than  these  cases  would  indicate.) 

§  24.  And  a  new  trial  will  not  be  granted,  to  enable  a 
respondent  to  use  the  evidence  of  persons  charged  as  accom- 
plices, who  were  acquitted  on  a  joint  trial.  If  no  material 
evidence  is  introduced  by  the  prosecutor  against  any  parti- 
cular one  of  the  respondents,  the  course  is  to  move  that  the 
jury  may  pass  on  his  case  separately ;  and,  if  he  is  acquitted, 
he  may  then  be  a  witness  as  to  the  others.* 

§  24  a.  But  a  new  trial  was  ordered,  on  account  of  after- 
discovered  written  evidence,  which  might  have  affected  the 
credit  of  a  witness  before  the  jury."  And  it  is  sometimes 
said,  that,  as  a  general  rule,  subject  to  a  few  exceptions, 
new  trials  are  not  granted  for  the  impeachment  of  wit- 
nesses.' That  a  new  trial  is  rarely,  if  ever,  granted  on 
account  of  newly-discovered  evidence,  if  the  only  object  of 
the  evidence  be  to  impeach  the  character  of  a  witness.'  But 
that  cases  may  arise,  so  imperative,  as  to  require  the  inter- 
position of  the  court  to  prevent  a  palpable  wrong.'  And,  in 
New  York,  the  general  rule  has  been  held  inapplicable  to 
questions  of  title  to  lands  in  the  military  tract;  upon  the 

'  Thurtell  v.  Beaumoat,  1  Bing.  =  State  v.  Bean,  36  N.  H.  122. 

339.    But  see  Fabrilius  ti.  Cook,  3  '  Durant  w.  Ashmore,  2Rich.  184. 

Burr.  1771.  '  Porter  v.  The  State,  2  Cart.  435 ; 

2  Dyohe  v.  Fatten,  3  Jones,  Eq.  16  lU.  316;  Thompson's  Case,  8  Gratt. 
332.  637. 

3  Warwick  v.  Bruce,4  M.  &  S.  140.        '  Bland  v.  The  State,  2  Cart.  608. 
*  Bartlett!).Pickersgill,4E.577,n.        »  Cochran  o.  Ammon,  16  111.  316. 
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ground  that  the  nature  of  the  cases  involves  peculiar  ob- 
scurity and  opportunity  for  fraud,  and  also  questions  of 
identity.^ 

§  25.  Newly-discovered  evidence,  of  hostility  to  the  de- 
fendant in  a  criminal  action,  on  the  part  of  a  witness,  whose 
testimony  was  used  against  the  defendant  at  the  trial,  is  not 
a  cause  for  a  new  trial.' 

§  26.  It  is  no  ground  for  a  new  trial,  that  a  witness  for 
the  party  asking  it,  who  had  been  excused  from  testifying 
because  his  evidence  might  subject  him  to  a  penalty,  has 
promised  to  testify  upon  a  new  trial.'  Nor  that  a  witness 
was  precluded  from  testifying  by  reason  of  interest,  although 
that  interest  has  been  removed.*  Nor  that  a  witness  used 
expressions,  after  a  trial,  contradicting  his  testimony.'  Nor 
that  a  man  declares  to  a  bystander,  that  he  knows  more  of 
the  matter  than  all  the  witnesses  examined,  and  then  leaves 
the  court  before  a  subpoena  can  be  served  on  him.°  Nor  the 
voluntary  withdrawal,  during  the  trial,  of  a  witness  who  has 
been  subpoenaed  on  behalf  of  the  State,  but  not  examined, 
especially  where  his  testimony  is  not  shown  to  be  material 
for  the  defendant.'  Nor  an  inadvertent  omission  by  a  wit- 
ness to  state  all  he  knows  material  to  the  case,  on  the  motion 
of  a  party  having  the  privilege  of  cross-examination.'  So  a 
new  trial  will  not  be  granted  for  newly-discovered  evidence, 
that  the  defendant  can  prove,  by  a  witness  who  was  ex- 
amined on  the  trial,  the  payment  of  the  note  sued  on.'  Nor 
because  a  witness  resident  in  another  State  was  discovered 
in  the  county  too  late  to  have  him  examined;  unless  it  be 
shown  that  his  deposition  could  not  have  been  taken.'"  Nor 
upon  an  affidavit,  that  the  affiant  had  supposed  the  sub- 

>  Jackson  v.  Kinney,  14  John.  186  ;  °  Lester  v.  Groode,  2  Murph.  37. 

Jackson  v.  Hooker,  5  Cow.  207.  '  The    State    v.    Blennerhasset, 

2  The  State  v.  Carr,  1  Fost.  166.  Walker,  7. 

'  Lister  v.  Boker,  6  Blackf.  439.  «  Houston  v.  Smith,  2  S.  &  M.  597. 

«  Franklin  Bank  B.Pratt, 31  Maine,  '  Wright  v.  Alexander,  11  S.  &  M. 

501.  411. 

^  The  Commonwealth  v.  Randall,  i"  Conwell  i;.  Anderson,  2  Cart.  122. 
Thacher's  Crim.  Cas.  600. 
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scribing  witness  to  a  deed  to  be  dead,  and  discovered  the 
contrary  only  during  the  trial;  no  preparation  having  been 
made  to  prove  the  handwriting  of  the  witness.'  Nor,  after 
.a  conviction  for  murder,  upon  the  prisoner's  affidavit  that  A. 
was  a  material  witness  for  him;  that  he  was  not  summoned 
to  attend  the  trial,  because  the  prisoner  was  not  then  informed 
that  he  knew  anything  relative  to  the  affair;  and  that  he 
(the  prisoner)  considered  that  the  testimony  of  said  witness 
would  have  an  important  effect  on  a  subsequent  trial  of  the 
cause.^ 

§  27.  But  where  a  witness,  being  called  to  prove  a  receipt 
a  forgery,  pronounced  it  genuine,  but  failed  to  disclose  his 
knowledge  of  the  fact  that  it  was  given  for  more  money 
than  was  received,  supposing  that  he  would  not  be  permitted 
to  give  such  evidence ;  the  court,  on  affidavit  to  this  effect, 
granted  a  new  trial,  there  being  no  conflicting  testimony, 
and  the  plaintiff  being  an  administrator,  without  any  per- 
sonal knowledge  of  the  matter.'  And  where  witnesses  in 
question  lived  near  the  party,  but  he  did  not  know  their 
testimony,  and  this  evidence  was  to  new  points,  and  there 
appeared  to  have  been  no  neglect;  a  new  trial  was  granted, 
on  payment  of  costs  of  the  first  suit.'*  So  where,  from  the 
form  of  the  indictment,  the  defendant  has  been  deprived  of 
the  testimony  of  a  witness,  vital  to  his  defence,  and  whose 
evidence  the  result  of  the  trial  proves  him  to  be  justly  and 
legally  entitled  to,  the  court  will  grant  a  new  trial.* 

§  28.  A  new  trial  will  not  be  granted,  because  a  witness, 
who  gave  a  loose  estimate  of  an  amount  at  the  trial,  has 
since  become  satisfied  that  his  estimate  was  large."  Nor  on 
account  of  newly-discovered  evidence,  which  is  applicable 
only  to  the  mitigation  of  damages.'  Nor  in  case  of  omission 
to  assess  mere  nominal  damages.' 

'  Bledsoe  v.  Doe,  4  How.  Miss.  13.        '  Carr  v.  Gale,  1  Curtis,  384. 
'  Bennett's  Case,  8  Leigh,  745.  '  Sohlenciser  v.   Risley,  3  Soam. 

^  Fitzgibbon  v.  Kinney,  3  Barring.  483  ;  Ham-  v.  Taylor,  22  Tex.  225. 
72.  8  Jennings  v.  Loring,  5  Ind.  250. 

*  Aiken  v.  Bemis,  3  W.  &  M.  348.  See  Manix  v.  Malony,  7  Clarke,  81. 
'  Com.  V.  Manson,  2  Asbm.  31. 
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§  29.  It  is  the  general  rule,  that  the  newly-discovered  evi- 
dence must  not  relate  to  any  matter  of  mere  form.  Thus, 
after  a  conviction  on  an  indictment  for  selling  spiriluovs 
liquors,  &c.,  "without  being  duly  licensed  as  an  inn-holder  or 
common  victualler,"  a  new  trial  will  not  be  granted  for  the 
purpose  of  giving  in  evidence  a  license,  which  the  defendant 
had  omitted  to  produce,  to  sell  fermented  liquor,  and  thus 
raise  a  question  as  to  the  mere  form  of  the  indictment.'  The 
court  remarked  :  "Where  a  conviction  is  manifestly  right, 
on  the  facts  and  the  law  applicable  thereto,  it  would  be  a 
perversion  of  justice  to  allow  a  defendant  to  avoid  sentence 
by  interposing  a  mere  matter  of  form,  of  which  he  might 
have  availed  himself  at  the  proper  time.'"  So  the  court 
refused  to  grant  a  new  trial,  in  a  criminal  case,  on  the 
ground  of  the  newly-discovered  fact  that  the  offence  was 
not  committed  within  the  county.' 

§  30.  A  new  trial  was  refussed,  for  the  purpose  of  intro- 
ducing new  evidence,  in  an  action  for  slander,  for  charging 
the  plaintiff  with  a  crime,  to  prove  the  truth  of  the  charge, 
"merely  to  afibrd  him  an  opportunity  to  prove  the  plaintiff 
a  felon.  Such  an  indulgence  would  not  have  been  granted 
to  the  people,  if  the  party  so  charged  had  been  once  tried 
and  acquitted."* 

§  31.  In  general,  if  courts  below  refuse  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  such  judgments  will 
not  be  reversed  by  the  court  above,  unless  it  appear  clearly 
from  such  evidence,  taken  in  connection  with  the  evidence 
introduced  at  the  trial,  that  the  right  is  with  the  appellant. 
The  inquiry  of  the  court  above  will  be,  whether  the  refusal 
has  involved  the  violation  of  a  clear  legal  right,  or  a  mani- 
fest abuse  of  judicial  discretion.'  The  application  is  usually 
confined  to  the  sound  discretion  of  the  court  below,  and  the 

•  Com.  V.  Churchill,  2  Met.  118.  ■•  Beers  v.  Root,  9  John.  264. 

2  Per  Wilde,  J.,  2  Met.  126.  ^  Abies  v.  Donley,  8  Tex.  331.    See 

'  Henderson  v.  State,  12  Tex.  525.     Blood  v.  Whitman,  3  Chand.  54. 
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decision  cannot  be  reviewed,  unless  made  upon  principles  of 
law,  or  upon  facts  brought  up  in  the  record.' 

§  32.  With  reference  to  a  motion  of  this  nature  made  in 
the  appellate  court,  it  has  been  held,  in  Vermont,  that,  where 
a  judgment  was  rendered  in  favor  of  the  defendant,  on  a 
demurrer  to  a  plea  of  the  statute  of  limitations,  and  such 
judgment  was  affirmed,  on  exceptions,  by  the  Supreme  Court; 
it  was  no  ground  for  a  new  trial,  that  the  defendant,  after 
the  rendition  of  the  final' judgment,  promised  to  pay  a  part, 
or  all,  of  the  plaintiff's  demand.^  So  the  Supreme  Court 
will  not  sustain  a  petition  for  a  new  trial,  founded  on  the 
disclosure  of  facts,  which  should  have  been  presented  to  the 
county  court  as  a  reason  for  rejecting  the  report  of  referees.' 
So,  where  a  case  comes  to  the  Supreme  Court  on  exceptions 
to  the  decision  of  the  county  court,  on  questions  of  law;  the 
Supreme  Court  will  not  entertain  a  motion  for  a  new  trial, 
on  the  ground  of  newly-discovered  evidence.'' 

§  83.  In  the  same  State,  a  petition  to  the  Supreme  Court 
for  a  new  trial,  for  the  discovery  of  new  evidence,  must, 
under  the  statute,  be  preferred,  and  the  citation  be  served  on 
the  adverse  party,  within  two  years  from  final  judgment  in 
the  county  court ;  and,  though  the  case  may  have  passed  to 
the  Supreme  Court  on  exceptions,  and  the  citations  be  served 
within  two  years  from  the  time  the  judgment  was  affirmed 
in  that  court,  it  is  not  sufficient,  if  it  exceed  two  years  from 
the  time  of  judgment  in  the  county  court.  And  the  right 
of  the  petitioner  to  insist  upon  the  dismissal  of  the  petition 
for  such  defect  is  not  waived,  though  his  motion  be  not  filed 
at  the  term  when  the  petition  is  entered.' 

§  84.  Where  in  a  criminal  case  the  judge  a  quo  refuses  an 
application  for  a  new  trial,  based  on  the  ground  of  newly  dis- 

1  Warren  v.  The  State,  1  Iowa,  106.        '  Minkler  v.   Miukler,  14  Verm. 

2  Ferris  v.  Barlow,  10  Verm.  133.      658. 

'  Fuller  V.  Wright,  10  Verm.  512.         '  Mower  v.  Warner,  16  Verm.  495. 
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covered  testimony  and  the  failure  of  the  sheriff  to  summon 
witnesses,  stating  that  he  disbelieves  the  affidavit  of  the 
accused  ;  the  refusal  cannot  on  appeal  be  assigned  as  error.' 

§  35.  With  reference  to  the  form  of  application,  and  the 
nature  of  the  evidence,  requisite  for  obtaining  a  new  trial  on 
the  ground  of  newly-discovered  evidence ;  the  usual  prac- 
tice requires,  that  the  party  file  his  own  affidavit,  stating  that 
he  has  since  the  trial,  and  without  previous  neglect,  dis- 
covered material  testimony  going  to  the  merits  of  the  case, 
and  giving  the  names  of  the  witnesses;  and  also  the  affidavit  of 
the  witnesses,  setting  forth  the  facts  they  will  swear  to  on  the 
trial ;  unless  it  be  shown  that  the  latter  cannot  be  obtained.^ 
It  is  not  sufficient  for  the  applicant  to  state  that  he  did  not 
.  know  of  the  testimony  in  time  to  produce  it  for  the  trial ;  it 
must  appear  that  he  could  not  have  ascertained  it  by  reason- 
able diligence.'  Thus  in  an  indictment  for  larceny,  the  mere 
affidavit  of  a  third  person,  that  the  prosecutor  had  declared 
that  there  was  in  existence  a  bill  of  sale  of  the  property,  tend- 
ing to  establish  title  in  the  prisoner,  is  not  sufficient  ground 
for  a  new  trial,  without  the  affidavit  of  the  prisoner,  alleging 
sufficient  reason  why  the  bill  of  sale  was  not  produced  on 
the  trial,  and  an  expectation  that  it  would  be  procured  at  a 
subsequent  trial.* 

§  86.  Where  a  new  trial  is  asked  for  on  the  ground  of 
newly-discovered  evidence,  the  bill  of  exceptions,  motion,  or 
other  application,  must  set  forth  the  testimony  which  was  sub- 
mitted to  the  jury,  so  as  to  enable  the  court  to  judge  whether 
the  result  would  be  altered  by  the  admission  of  such  new 


>  state  V.  Rolland,  14  La.  An.  40, 
'  Blood  V.  Whitman,  3  Chand.  64 
Kane  v.  Burrus,  2  bm.  &  M.  313, 
See  Reed  v.  Staton,  3  Hayw.  159 
Slone  V.  Slone,  2  Met.  Ky.  399 
M'Daniel  v.   Grimes,  12  Ind.   465  ; 


(Greene)  106 ;  Rulon  v.  Lintol,  2 
How.  Miss.  891. 

'  Pleasant  v.  The  State,  8  Eng. 
360;  Cozart  «.  Lisle,  1  Meigs,  65; 
Madden  v.  Shapard,  3  Tex.  49 ;  Suggs 

Anderson,  12  Geo.  461. 


Silkman  v.  Boiger,  4  E.  D.  Smith,        '  Friar  v.  The  State,  3  How.  Miss. 
236  ;  Giles  v.  The  State,  6  Geo.  276;     422. 
Warren    v.    The    State,   1    Iowa, 
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testimony.'  The  party  must  also  state  fully,  what  the  newly- 
discovered  evidence  is,  by  whom  it  was  discovered,  the  proba- 
bility of  procuring  it  in  time,  and  what  diligence  he  has  used 
in  the  preparation  of  his  case,  that  the  court  may  be  enabled 
to  form  their  own  opinion  on  the  fact.^  And  the  truth  of 
the  application  must  be  fully  established.' 

§  37.  As  already  suggested,  the  rule  is  well  settled,  that 
the  affidavit  of  the  witness  as  well  as  the  party  will  be  re- 
quired." If  it  cain  possibly  be  procured."  Or  else  a  satis- 
factory reason  for  its  non-production  must  be  given.^  And 
the  newly-discovered  evidence,  if  written,  ought  to  be  pro- 
duced.' On  the  other  hand,  the  affidavits  of  the  attorney 
and  the  witness  are  held  insufficient  without  that  of  the 
party.^(a) 

'  Turnley  v.   Evang,  3   Humph.  227;  Denn  v.  Morrell,  1  Hall,  382 ; 

222 ;  Simpson  v.  Wilson,  6  Ind.  474.  Shephard  v.  Shephard,  5  Halst.  250  ; 

"i  Bourlandi).  Skinner,  6  Eng.  671;  Myers    v.    Brownell,   2    Aik.    407; 

Gilbert  o.  Woodbury,  9  Shep.  246  ;  Soranton  v.  Tilley,  16  Tex.  183. 

Perry  v.  Cochran,  1  Cal.  180  ;  Mad-  ^  Manix  v.  Malony,  7  Clarke,  81. 

den   V.    Shapard,  3   Tex.   49.      See  See  Humphries  v.  Marshall,  12  Ind. 

Millaudon  v.  First   Municipality,  1  609. 

La.  Ann.  214.  ^  Suggs  v.  Anderson,  12  Geo.  461 ; 

'  Hinds    V.    Terry,   Walker,   80 ;  Welsh  v.  State,  11  Tex.  368. 

Harbour  v.  Eayburn,  7  Yerg.  432 ;  '  Edrington  v.  Kiger,  4  Tex.  89. 

M'Intire  v.  Young,  6  Blackf.  496.  »  State  v.  M'Laughlin,  27  Mis.  Ill ; 

*  Jenny,   &c.    v.    Bower,   11   Cal.  Glascock  v.  Manor,  4  Tex.  7. 
194;   Caldwell  v.  Dickson,  29  Mis. 

(a)  Where  two  of  the  defendant's  witnesses,  being  present  when  the 
trial  commenced,  disappeared  without  leave  or  notice,  and  the  party,  in 
support  of  a  motion  for  a  new  trial,  filed,  the  next  day,  his  own  affidavit, 
and  that  of  another,  of  the  fact ;  held,  his  affidavit  ought  to  have  been 
accompanied  by  the  affidavit  of  the  witnesses,  showing  the  facts  to  which 
they  would  testify ;  and  it  ought  to  have  stated  that  the  defendant  could 
not  prove  the  same  facts  by  other  testimony ;  and,  if  the  affidavits  of 
the  absent  witnesses  could  not  be  procured,  that  fact  should  be  stated. 
Cotton  V.  State,  4  Tex.  260.  The  ground  of  a  motion  for  a  new  trial, 
on  account  of  newly-discovered  evidence,  is  not  sufficiently  verified  by 
an  affidavit  of  the  defendant,  that  he  h'as  been  told  by  A.,  that  A.  had 
been  told  by  B.,  that  B.  had  heard  a  saying  of  C,  which  saying  consti- 
tutes the  newly-discovered  evidence.     White  v.  Wallen,  17  Geo.  106. 
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§  88.  With  reference  to  the  form  of  the  party's  affirlavit ; 
.  it  is  held  that  the  names  of  the  new  witnesses  must  be  given.' 
That  the  new  evidence  must  be  shown  to  be  important,  and 
must,  therefore,  be  disclosed.'  It  must  also  appear  by  the 
affidavit,  that  the  new  evidence  is  not  designed  to  explain  or 
contradict  former  testimony.'  The  affidavit  must  allege  dis- 
covery of  the  evidence,  and  what  it  will  prove.''  And  must 
show  that  there  has  been  no  laches." 

§  39.  It  is  said,  "  Facts  newly  discovered  ought  to  be  laid 
before  the  court  in  the  shape  of  legal  evidence,  and  not  hear- 
say. Many  men  say  things  which  they  dare  not  confirm 
under  oath.""  Thus  a  new  trial  will  not  be  granted,  upon 
affidavit  of  the  party's  agent,  that  since  the  trial  he  had  been 
informed  by  a  person  of  certain  facts,  supposed  to  be  mate- 
rial, in  regard  to  which  the  agent  had  sought  for  information 
before  the  trial;  and  that  the  agent  had  also  learned,  since 
the  trial,  that  certain  persons  named  were  present  at  the 
occurrence  which  was  the  foundation  of  the  suit,  but  had  not 
seen  those  persons  to  ascertain  what  they  would  testify.' 

§  40.  It  is  regarded  as  essential  to  the  success  of  a  motion 
for  new  trial  upon  this  ground,  that  the  testimony  will,  in 
the  opinion  of  the  court,  substantially  change  the  verdict.^ 
More  especially  if  the  motion  is  uncorroborated  by  the  affi- 
davit of  any  disinterested  person.'  Or,  as  it  is  sometimes 
expressed,  the  new  evidence  must  be  material,  and  of  a  de- 
cisive character,  and  such  as  to  induce  belief  that  injustice 
has  been  done.'" 

>  Richardson  v.  Backus,  1  Jolm.  16  Geo.  33;  Glover  ».  Woolsey,  Dud- 

69.  ley  (Geo.), 85  ;  Middletown».  Adams, 

'  McCombs  D.  Chandler,  5  Earring.  13  Verm.  285  ;    Willard  «.  Singer,  2 

423.  Greene,  144 ;   Barrett  v.  Belshee,  4 

3  Smith  V.  VToodfiue,  1  C.  B.  (N.  Bibb,  348 ;   Carlisle  v.  Tidwell,  16 

S.)  660.  Geo.  33  ;  Snowman  v.  Wardwell,  32 

<  -Sarah  v.  State,  28  Geo.  576.     .  Maine,  275. 

<•  Mayes  v.  Deaver,  1  Clarke,  216.  9  Bixby  v.  State,  15  Ark.  395. 

'  Per  Ford,  J.,  Shephard  v.  Shep-  '"  Mechanics',   &c.,  v.   Nichols,  1 

hard,  5  Halst.  250.  Harr.  410 ;  Avery  v.  State,  26  Geo. 

'  Wheeler  v.  Troy,  20  N.  H.  77.  233  ;  State  v.  Surge,  7  Clarke,  255. 

8  Kiby  V.  Waterford,  14  Vt.  414 ; 
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§  40  a.  A  new  trial  will  not  be  granted,  unless  tbe  new 
evidence  will  do  some  good.'  (See  Chap.  III.)  The  question  is 
not,  "whether  a  jury  might  be  induced  to  give  a  different  ver- 
dict; but  whether  the  legitimate  effect  of  such  evidence  would 
be  to  require  a  different  verdict."'  It  is  not  enough  that  a 
party  has  discovered  evidence  which  would  strengthen  his 
case,  if  such  evidence  either  could  not  or  ought  not  to  induce 
the  jury  to  find  a  different  result.*  Thus,  upon  an  indictment 
for  obtaining  property  by  false  pretences,  it  is  no  ground  for 
a  new  trial,  that  the  defendant  expects  to  prove  by  newly- 
discovered  evidence  what  he  had  done  with  the  property  or 
its  proceeds,  which  he  had  not  done  at  the  former  trial."  So, 
upon  a  conviction  for  manslaughter,  a  new  trial  cannot  be 
granted  on  account  of  newly-discovered  evidence,  to  the  effect 
that  the  deceased  bought  a  pistol,  declaring  it  to  be  for  the 
purpose  of  killing  the  prisoner.  This  being  some  weeks 
before  the  killing,  and  there  being  no  evidence  of  notice  to 
the  prisoner  of  the  threats,  it  cannot  be  presumed  that  he 
acted  under  their  influence  in  slaying  the  deceased.' 

§  41.  Partly  for  the  reason,  that  the  result  of  another  trial 
may  or  ought  to  be  different  from  that  of  the  former  one, 
it  must  also  be  shown,  that  the  new  evidence  comes  from  a 
source  entitled  to  credit."  It  will  be  insufficient,  if  shown 
to  be  unworthy  of  credit  by  facts  proved  therein.'  And,  on 
a  motion  for  a  new  trial  on  this  ground,  evidence  of  the 
credibility  of  the  witness  is  admissible.'  Thus  the  defendant 
claimed  the  horse,  which  was  the  subject  of  an  action  of 
trover,  by  a  sale  from  the  plaintiff  through  his  agent.  The 
only  important  inquiry  on  the  trial  was,  whether  the  alleged 
agent  had  any  authority.  After  a  verdict  for  the  plaintiff, 
the  defendant  moved  for  a  new  trial,  founding  his  motion 

•  Simpkins  v.  Wilson,  11  Ind.  541.  *  Maoy  v.  DeWolf,  3  W.  &  M.  193. 

^  Lessee,  &c.  v.  Park,  4  Ham   5.  '  .Itti-nigan  v.  Wainer,  12  Tex.  189. 

»  Fleet  V.  Hollenkam,  13  B.  Mon.  *  Parker  ;..  Hardy,  24  Pick.  246  ; 

219.  Pomeroy  U.Columbian, &o.,  2Caiues, 

'  Cora.  ti.  Benish,  Thacher's  Crim.  260  ;  Williams  v.  Baldwin,  18  Johu. 

Cas.  684.  489. 

K  Carr  v.  The  State,  14  Geo.  358. 


CH.  XV.]  NEWLT-DISCOVEEED  EVIDENCE.  397 

upon  the  deposition  of  one  Mallon,  who  testified  that  the 
plaintiflf  told  him  that  he  had  authorized  Smart  (the  agent) 
to  sell  the  horse.  At  the  hearing  on  the  motion,  the  plaintiff 
offered  depositions  to  prove  that  Mallon's  reputation  for 
veracity  was  bad.  It  was  held  that  such  depositions  were 
admissible,  although  such  a  practice  was  novel  in  Massachu- 
setts, and,  as  they  established  the  point  sought  to  be  proved, 
the  motion  for  a  new  trial  was  overruled.  Morton,  J.,  says: 
"  We  are  not  bound  to  grant  a  new  trial,  merely  because  an 
individual  will  swear  to  some  new  fact.  We  must  judge  of 
the  importance  of  the  fact,  and  whether,  in  connection  with 
the  evidence  already  introduced,  it  will  be  likely  to  affect 
the  final  result.  And  why  should  we  not  also  inquire  into 
the  credibility  of  the  new  witness?  The  additional  labor 
should  be  no  objection,  if  it  tend  to  promote  justice.  Nei- 
ther the  party  nor  the  witness  can  reasonably  complain  of  a 
collateral  attack  of  the  witness's  character,  which  they  are 
not  prepared  to  repel.  Both  are  in  the  same  situation  as  if 
it  were  a  trial  on  the  merits,  and  have  equal  opportunity  and 
are  equally  bound  to  be  prepared  to  encounter  any  compe- 
tent evidence."'  So  the  incompetency  of  the  evidence  is  a 
fatal  objection  to  the  motion.'' 

§  42.  It  is  no  ground  of  new  trial,  that  a  person  told  the 
defendant's  attorney  of  a  certain  fact ;  more  especially  in  a 
case  where  such  person  would  not  be  obliged  to  testify  to 
the  fact,  because  he  would  thereby  criminate  himself.  As, 
in  a  case  of  seduction,  declarations  of  having  had  criminal 
intercourse  with  the  plaintiff's  daughter,  who  testified  against 
the  defendant.' 

'  Parker  ».  Hardy,  24  Pick.  246-9.        '  Shumwayi;.  Fowler,  4  John.  425. 
2  Holmani;.  The  State,  8  Eng.  105. 
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8. 

Terms. 

50. 

Pleadings. 

9. 

Concurrent  with  other  grounds. 

51. 

Perjury. 

10. 

Threats,  &o.,  preventing  a  de- 

62, 

59.  Nonsuit. 

fence 

53. 

Absence,  &c.,  of  counsel. 

11. 

Mistake  of  law. 

60. 

Delay,  withdrawing  juror. 

13. 

Ignorance  of  fact. 

61. 

Default. 

14. 

Sickness. 

62. 

Waiver. 

15. 

Absence  of  party. 

66. 

Depositions,  &c. 

16. 

Erroneous  notice  for  trial. 

68. 

Affidavits. 

24. 

Premature  trial. 

73. 

Delay  in  motion. 

28. 

Absence,  &c.,  of  witness. 

§  1.  Another  ground  of  new  trial  is  surprise.  The  general 
rule  is  laid  down,  that  when  a  party  or  his  counsel  is  taken 
by  surprise,  on  a  material  point  or  circumstance  which  could 
not  have  been  anticipated,  and  when  want  of  skill,  care,  or 
attention  cannot  be  justly  imputed,  and  injustice  has  been 
done,  a  new  trial  should  be  granted.  But  this  rests  in  the 
sound  discretion  of  the  court.'(a)  And  they  will  not  relieve 
a  party  from  the  consequences  of  mere  igaorance,  inadver- 
tence, or  neglect.' 


'  Dorr  W.Watson,  28  Miss.  383.  But 
see  Cummins  v.  Walden,  4  Blaokf. 
307  ;  Smith  v.  Woodflne,  1  Com.  B. 


N.  S.  659 ;  Cooper  v.  Lloyd,  6  Com. 
B.,  J.  Scott,  N.  S.  518. 
«  Rolfe  V.  Rolfe,  10  Geo.  143. 


(a)  Where  there  is  no  surprise,  and  no  miscarriage  on  the  part  of 
judge  or  jury,  the  special  circumstances  on  which  a  court  will  grant  a 
new  trial  must  be  very  strong.  Lewis  v.  Trussler,  25  Eng.  L.  &.  Eq.  422. 
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1  2.  Surprise  may  be  good  ground  for  a  new  trial  in 
criminal,  as  in  civil  cases.' 

§  3.  If  a  prisoner,  without  fault,  has  failed  of  a  full  and  im- 
partial trial,  a  new  one  may  be  bad  though  there  was  no 
error  of  law.  Thus  a  new  trial  was  granted,  where  the  de- 
fendant had  applied  for  and  had  good  ground  to  expect  a 
change  of  venue,  which  was  not  granted ;  one  material  wit- 
ness would  not  attend,  and  rather  than  wait  for  compulsory 
process  the  State  admitted  what  it  was  understood  he  would 
testify  to;  the  prisoner's  principal  counsel  left  him  at  the 
last  moment,  and  the  new  one  appointed  by  the  court  had  no 
time  to  prepare  the  case,  the  prisoner  being  so  sick  as  to  be 
mentally  incapable  of  affording  him  the  needed  information; 
and  the  witness,  on  whose  evidence  the  whole  defence  rested, 
turned  against  him  at  the  trial.'  But  it  is  held  that  a  new 
trial  in  a  criminal  case  ought  not  to  be  granted  on  the  ground 
of  surprise,  upon  the  unsupported  affidavit  of  the  prisoner.' 

§  4.  Where  a  verdict  has  been  set  aside  for  surprise,  and 
a  new  trial  is  had  on  the  merits,  and  a  verdict  found  the  other 
way ;  a  new  trial  will  not  be  granted  except  for  the  most  con- 
trolling reasons.'* 

§  5.  Motions  for  new  trial,  on  the  ground  of  surprise,  are 
addressed  to  the  sound  discretion  of  the  court,  and  the  judg- 
ment of  the  court  below  is  not  to  be  overruled,  unless  clearly 
wrong.*(a) 

§  5  a.  Surprise,  arising  after  verdict,  is  not  ground  for  a 
new  trial.' 

'  Regina  v.  Whitehouse,  18  Eng.  '  Jordan  v.  The  State,  10  Tex.  479. 

Law  and  Eq.  105.  *  Mason  v.  Bascom,  3  B.  Mon.  269. 

2  Trulockj;.  State,  1  Clarke  (Iowa),  "  Coker  v.  State,  20  Ark.  53. 
515.  ^  People  v.  Mack,  2  Parker,  673. 

(a)  In  North  Oarolina,  new  trials  for  surprise  can  only  be  granted  by 
the  superior  courts,  and  the  refusal  to  grant  one  cannot  be  examined  on 
appeal.    Lindsey  v.  Lee,  1  Dev.  464. 
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§  6.  As  in  other  cases,  where  justice  is  done,  a  new  trial 
will  not  be  granted  for  surprise.'  (See  Chap.  III.)  The  party- 
must  show  injury,  and  also  what  evidence  would  be  pro- 
duced upon  a  new  trial." 

§  7.  A  new  trial  will  not  be  granted  on  this  ground  in 
equity,  where  the  party  has  neglected  to  make  a  seasonable 
application  at  law.' 

§  8.  With  regard  to  the  terms  of  granting  a  new  trial  for 
this  cause ;  it  has  been  sometimes  held,  that,  where  the  de- 
fence does  not  go  to  the  merits,  the  money  must  be  brought 
into  court." 

§  9.  Surprise,  misdirection,  and  newly-discovered  evidence 
are  sometimes  concurrent  grounds  for  granting  a  new  trial. 
As  in  an  action  upon  a  policy  of  insurance,  to  which  the  de- 
fence was  set  up,  that  the  premises  were  wilfully  burned  by 
the  plaintiff.  The  judge  instructed  the  jury,  that  the  same 
evidence  was  requisite  as  upon  an  indictment  of  the  plaintiff. 
And  it  further  appeared  that  the  claim  had  been  supported 
by  gross  fraud,  the  circumstances  of  which  were  discovered 
after  the  trial.' 

§  10.  A  new  trial  was  refused,  when  moved  for  upon  the 
ground  that  the  plaintiff,  in  an  action  for  crim.  con.,  had  by 
his  violent  conduct  to  the  defendant  prevented  him  from 
making  defence.  It  was  alleged  that  the  plaintiff  followed 
the  defendant  to  France,  thence  back  to  England,  and  thence 
to  Brussels;  that  he  instituted  a  criminal  prosecution  against 
him,  upon  which  he  was  imprisoned  for  six  months ;  and  re- 
peatedly challenged  him.  The  motion  was  overruled,  in 
consideration  of  the  aggravated   nature  of  the  case,  and 

>  Wits   V.  Folehampton,   2  Salk.         '  Bateman  v.  Willoe,  1  Soh.  &  Lef. 
647  ;  Eobblns  v.  Alton,  &c.,  12  Mis.     201. 
380.     See  Chap.  III.  *  D.  Aguilar  v.  Tobin,  2  Mar.  265. 

"  Blake  v.  Howe,  1  Aik.  306.  '  Thurtell  v.  Beaumont,  1   Blng. 

339. 
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because  the  defendant,  thougli  imprisoned,  had  ample  time 
to  consult  with  his  attorney.' 

§  11.  A  new  trial  will  not  be  granted  on  the  ground  of 
surprise,  when  owing  to  a  misapprehension  of  the  law  appli- 
cable to  the  case.^  Or  a  mistake  of  the  party  as  to  the  nature 
of  his  case.'  Nor  upon  petition,  because  the  court  below 
ruled  the  law  differently  from  what  the  party  expected,  and 
that  ruling  was  afBrmed  by  the  court  above.''  But  a  new 
trial  was  granted  in  case  of  surprise  by  relying  on  a  reported 
case.* 

§  12.  More  especially,  surprise  founded  on  mistake  in  law 
cannot  be  a  ground  for  a  new  trial,  where  it  arose  solely 
from  the  negligence  of  the  party  moving.  As  where  the  affi- 
davits do  not  show  that  he  bad,  but  rather  lead  to  the  infer- 
ence that  he  had  not,  disclosed  all  the  facts  to  his  counsel, 
and  that  the  defence  was  conducted  by  the  counsel  in  ignor- 
ance of  some  material  facts,  and  therefore  not  on  the  proper 
grounds."  But  where  the  court  and  the  parties  acted,  at  a 
previous  stage  of  the  proceedings,  on  a  supposed  state  of  the 
law  which  would  exclude  certain  depositions ;  it  was  held 
that  their  subsequent  reception  was  such  a  surprise,  as  would 
justify  a  new  trial.' 

§  13.  Ignorance  of  a  party,  or  of  his  attorney,  of  the  state 
of  the  case,  is  no  ground  for  a  new  trial.'  Thus  a  new  trial 
will  not  be  granted  of  an  issue  on  a  garnishee's  answer, 
because  the  garnishee  believed  he  had  been  discharged  on 
his  answer,  and  therefore  did  not  prepare  for  the  issue.'  But 
where  by  law  a  verdict  may  be  taken  after  the  death  of  a 

'  Masters  t).  Barnwell,  7  Bing.  224,  '  Starkweather  b.  Loomis,  2  Verm. 

n.  573. 

2  Philips  V.  Wheeler,  10  Tex.  536 ;  <^  People  v.  O'Brien,  4  Parker  203. 

Hite  V.  Lenhart,  7  Mis.  22;  Law  v.  '  Morrow  v,  Hatfield,  6   Humph. 

Law,  2  Gratt.  366.  108. 

'  Robbins  v.  Alton,  &o.,  12  Mis.  '  Legrand  v.  Baker,  6  Monr.  235. 

380.  '  O'Brien  v.  Liddell,  10  S.  &  M. 

*  Morgan  v.  Houston,  25  Vt.  570;  371. 
Fuller  V.  Hutohings,  10  Cal.  523. 
26 
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sole  plaintiff,  happening  on  the  first  day  of  the  circuit;  and 
in  such  case  the  defendant,  believing  that  the  suit  had  abated, 
refused  to  appear:  on  producing  an  affidavit  of  merits,  a 
new  trial  was  ordered  on  terms.^  So  a  new  trial  was  granted, 
Avhere  it  was  discovered  that  a  conveyance  was  made  by  a 
man  and  his  daughter,  who  upon  the  trial  had  been  con- 
sidered as  his  wife.^ 

§  14.  A  new  trial  was  granted,  where  a  motion  for  post- 
ponement was  made  for  the  absence  of  a  witness,  but  one  of 
the  defendants,  when  the  cause  was  called  on  for  trial  and 
the  motion  made,  lay  sick  in  Philadelphia,  and  the  other  was 
unable  to  attend  court,  and  each  was  ignorant  of  the  other's 
situation,  and  consequently  the  requisite  proof  was  not  fur- 
nished in  reference  to  the  witness.^  So  a  new  trial  was 
granted,  where  the  plaintiff  was  prevented  from  attending  by 
his  daughter's  being  at  the  point  of  death,  and  several  wit- 
nesses, though  summoned,  were  prevented  by  various  causes 
from  complying  with  the  summons.*  So  illness  of  the  de- 
fendant, which  prevented  his  procuring  the  attendance  of 
material  witnesses,  or  his  being  present  himself  to  move  for 
a  continuance,  is  ground  for  a  new  trial.  And  where  the 
court  below  refused  to  grant  a  new  trial  for  this  cause,  the 
court  above  granted  it,  although  satisfied  with  the  verdict.' 
So  in  an  inquisition  of  lunacy  a  new  trial  was  granted,  for 
the  reason  that  the  defendant,  as  appeared  by  affidavits,  was 
prevented  from  making  a  defence  by  illness;  with  the  addi- 
tional reason,  of  the  advantage  to  be  derived  in  a  new  trial 
from  the  inspection  had  by  the  chancellor  and  the  former  jury." 
So  on  motion  to  set  aside  an  inquest,  taken  in  scire  facias  to 
revive  a  judgment,  it  appeared  by  affidavits,  that  the  defend- 
ant lived  at  a  great  distance,  and  had  been  discharged  in  in- 
solvency, conformably  to  his  plea,  that  his  attorney  wrote  to 
him,  urging  his  attendance,  but  he  replied  that  he  was  dis- 

'  Broas   v.   Mersereau,  18  Wend.  '  Peeliles  v.  Ralls,  1  Litt.  24. 

653.  5  Stewart  v.  Durret,  3  Monr.  113. 

'  Daniel  v.  Rose,  1  N.  &  M'C.  33.  s  Rex  v.  Roberts,  2  Str.  1208. 
'  Slierrard  v.  Olden,  1  Halst.  344. 
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abled  from  complying  by  a  fractured  leg,  and  desired  an  arl- 
journment.    The  inquest  was  set  aside  on  payment  of  costs.' 

§  15.  A  new  trial  may  be  granted  for  the  absence  of  a 
party  who  was  summoned  as  a  witness  in  another  court.'' 
And,  in  general,  for  the  absence  of  a  party  from  court,  from 
unavoidable  circumstances.  In  such  case,  the  application 
will  be  watched  with  jealousy,  and  the  power  exercised  with 
caution  ;  but  if  there  is  no  reason  to  believe  that  the  cause  is 
feigned,  a  new  trial  will  be  granted  to  prevent  a  failure  of 
justice.  Thus  an  affidavit  for  a  new  trial  stated,  that  the 
plaintiff  was  prevented  from  reaching  court,  before  the  trial 
took  place,  by  high  water ;  that  being  in  the  habit  of  attend- 
ing the  court  regularly  in  person,  he  had  no  counsel  who 
knew  anything  of  the  facts  of  the  case ;  that  his  demand  was 
just  and  true;  and  that  injustice  had  been  done  him  on  the 
trial.  Two  other  affidavits  were  also  filed,  tending  to  sup- 
port the  affidavits  of  the  plaintiff.  Held,  that  this  was  suffi- 
cient to  authorize  the  granting  of  a  new  trial.'  But  a  new 
trial  will  not  be  granted,  as  of  course,  for  the  party's  unex- 
pected absence  at  the  trial.''  So  a  new  trial  was  not  allowed, 
on  the  ground  of  imprisonment  from  inability  to  procure 
bail,  and  consequent  want  of  preparation  for  trial.*  So  where 
a  defendant  at  the  trial  term  of  the  cause,  after  employing  an 
attorney  and  filing  a  plea  in  bar,  left  the  court,  believing 
from  the  state  of  the  docket  and  from  remarks  made  by  the 
presiding  judge  and  solicitor,  out  of  court,  that  his  case  would 
not  be  reached;  held  no  ground  for  a  rehearing," 

§  16.  It  is  ground  for  new  trial,  that,  where  there  are  more 
actions  than  one  pending  between  the  same  parties,  notice  for 
trial  is  given  for  one  only,  and  the  party  notified  thereby 
prevented   from  preparing  his  defence.     Thus  A.  brought 

'  Ten  Broeck  v.  Woolsey,  3  Caines,        *  Devine  v.  Martin,  15  Tex.  25. 
100.  '  Yanez  v.  State,  20  Tex.  USlj. 

2  South  V.  Thomas,  7  Men.  59.  ^  White  u.  Ry^n,  31  Ala.  4uO. 

'  Vannei'son  v.  Fendleton,  8  S.  & 
M.  452. 
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two  suits  against  each  of  the  parties,  B.,  C.  and  D.,  one  for 
slandering  him  as  a  clergyman,  the  other  as  a  merchant. 
Notice  of  trial  was  served  in  the  three  cases,  one  against  each 
defendant,  nine  days  before  the  circuit.  The  defendants' 
attorney  applied  to  the  plaintiff's  counsel,  who  resided  near, 
to  know  which  causes  were  meant  to  be  tried.  The  reply 
was,  that  he  was  not  informed  ;  but  two  days  after  the  counsel 
answered,  that  A.  would  try  the  suits  for  slander  of  him  as  a 
clergyman,  if  he  could  obtain  his  witnesses,  otherwise  the 
other  suits.  The  defendants'  counsel  had  procured  a  stay,  with 
notice  of  motion  to  set  aside  the  notice  as  vague ;  which,  after 
the  circuit,  he  countermanded,  and  the  plaintiff's  attorney 
gave  notice  of  motion  for  costs,  for  preparing  for  trial,  and 
of  the  motion.  The  motion  was  denied,  with  costs,  upon  the 
ground  that  the  notices  were  insufiicient.^ 

§  17.  But,  in  cases  of  this  kind,  the  court  will  inquire 
whether  the  defendant  could  reasonably  be  misled,  and  will 
grant  or  refuse  the  motion  at  their  discretion.  Thus  a  notice 
for  a  writ  of  inquiry  was  for  "  Tuesday,  the  14th  of  January, 
instant,"  but  the  14th  was  Thursday,  on  which  day  the  writ 
was  executed.  On  the  morning  of  the  14th  the  plaintiff's 
attorney  met  the  defendant,  who  told  him  his  notice  was 
irregular,  and  he  should  not  attend,  but  did  not  point  out 
the  irregularity.  Held,  as  the  defendant  was  not  misled,  but, 
relying  on  the  irregularity,  neglected  to  attend,  and  was  not 
stated  to  have  thereby  suffered  any  injury,  the  execution  of 
the  writ  should  not  be  set  aside." 

§  18.  And  more  especially  will  this  disposition  be  made 
of  a.  motion  founded  upon  such  an  irregularity,  where  the 
time  of  holding  the  sittings  was  matter  of  general  notoriety  ; 
such  motion  being  regarded  as  a  captious  attempt  to  take 
advantage.'  Or  where  the  defendant's  counsel  or  attorney 
was  not  misled  ;  notice  of  the  court  being  required  to  be  pub- 

'  Usher  v.  Parmelee,  1  Wend.  22.        '  Wolfe  v.  Horton,  3  Caiues,  86. 
''  Batten  v.  Hamsoii,  3  Bos.  &  Pul. 
1. 
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lisbed,  though  not  appointed  by  law,  and  the  attorneys  living 
in  the  immediate  neighborhood  of  the  circuit.^ 

§  19.  The  aiffidavit  of  B.,  one  of  two  defendants,  A.  and  B., 
stated,  that  they  were  in  partnership  as  wine  merchants,  B., 
however,  having  the  whole  management  of  the  business ;  that 
an  information  was  filed  against  them,  for  mixing  wines  and 
smuggling  brandy ;  that  both  were  served  with  subpoenas,  to 
which  they  appeared  and  pleaded  by  separate  solicitors  and 
clerks;  that  B.  instructed  his  solicitor  to  prepare  his  defence; 
that  the  case  was  tried,  and  the  crown  recovered  a  verdict, 
though  neither  B.  nor  his  attorney  had  received  notice  of 
trial ;  that  B.  was  prepared  for  his  defence,  and  A.,  relying 
on  him,  had  made  no  preparation ;  that  B.  had  never  heard 
that  notice  of  trial  had  been  given  to  A.,  and,  for  want  of 
notice  to  B.,  no  steps  were  taken  for  the  defence  of  either 
party.  B.'s  attorney  testified,  that,  after  procuring  a  copy  of 
the  information,  he  never  had  notice  of  further  proceedings, 
till  the  day  before  the  trial,  when  he  heard  from  the  agent  of 
the  attorney  of  A.,  that  the  trial  would  occur  the  next  day ; 
that  neither  he  nor  his  clerk  in  court  had  received  notice  of 
trial ;  that  he  never  communicated  with  A.  concerning  the 
case,  or  with  his  attorney  or  agent,  till  the  day  before  the 
trial;  and,  had  he  received  due  notice  of  trial,  should  have 
been  prepared  for  the  defence  of  B.,  which  would  have  been 
also  the  defence  of  A.,  who,  he  believed,  had  a  good  defence. 
The  attorney  for  A.  testified,  that  he  was  employed  for  A. 
only,  but  having  learned  that  B.'s  solicitor  was  preparing  for 
his  defence,  which  would  also  be  that  of  A.,  he  thought  it 
needless  to  do  anything  further  for  A.,  and,  when  notice  of 
trial  was  received  by  his  agent  as  attorney  of  A.,  he  was  not 
aware  that  A.  had  received  no  notice.  The  agent  of  B.'s 
attorney  testified,  that  he  had  instructed  his  clerk  in  court  to 
appear  for  B.,  which  he  did,  and  that  a  separate  plea  was 
afterwards  entered  for  B. ;  and  that  neither  he  nor  his  clerk 
in  court  had  received  notice  of  trial.     Held,  the  parties  were 

'  Bander  v.  Covill,  4  Cow.  60.  » 
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entitled  to  separate  notices  of  trial,  and  the  rule  was  made 
absolute  as  to  both.^ 

§  20.  Where  a  new  trial  is  ordered,  unless  new  notice  of 
trial  is  given,  a  third  trial  will  be  granted.^ 

§  21.  In  England,  if  a  defendant  enter  the  case  in  the  mar- 
shal's book,  with  a  memorandum  ne  recipiatur,  and  the  plain- 
tiff proceed  to  trial,  as  if  there  were  nodefence,  without  notice; 
a  new  trial  will  be  ordered.^ 

§  22.  Where  notice  of  a  writ  of  inquiry  was  served 
upon  the  defendant  himself,  and  not  upon  his  attorney,  and 
the  time  appointed  was  between  the  hours  of  ten  and  five, 
for  both  of  which  causes  the  proceeding  was  irregular ;  and 
excessive  damages  were  awarded;  although  an  attorney's 
clerk  attended  at  the  execution  of  the  writs  on  the  part  of 
the  defendant,  cross-examining  the  plaintiff's  witnesses  and 
producing  a  witness  for  the  defendant:  held,  the  inquiry 
should  be  set  aside  upon  payment  of  costs,  and  a  new  writ  exe- 
cuted before  a  judge  at  the  next  assizes."  So,  in  Texas,  where 
a  petitioner  alleged  "that  the  appellee  had  obtained  a  judg- 
ment against  the  petitioner  as  a  non-resident  debtor,  that  he 
was,  at  the  time  of  the  institution  of  the  suit,  and  had  been 
for  many  years  before,  a  citizen  of  the  State,  that  he  had  no 
notice  of  the  pendency  of  the  suit,  nor  of  the  proceedings 
against  him,  that  they  were  ex  parte,  that  he  had  a  good 
defence,  and  could  have  made  it  if  he  had  had  notice,  and 
prayed  that  the  judgment  might  be  opened  and  he  have  an 
opportunity  to  make  a  defence;"  it  was  held,  on  demurrer, 
that  the  petitioner  was  entitled  to  a  new  trial,  by  Hart.  Dig. 
art.  783,  and  on  principles  of  equity  jurisprudence.'  And, 
in  general,  a  new  trial  will  be  granted,  after  the  term,  where 

'  Atty.,  &o.  V.  Stevens,  3  Price,        '  Watson  o.  Gowar,  8  Dow.  &  R. 
72.  456. 

2  Bingley  v.    MoUisou,   3    Doug.        *  Yate  w.Swaine,  Barnes,  233.  See 
402.  Love  V.  Jarret,  lb.  457. 

5  Mussina  v.  Moore,  13  Tex.  7. 
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the  defendant  has  a  meritorious  defence,  and  has  not  hnd 
actual  notice  of  the  suit,  or  has  not  been  personally  served.' 

§  23.  Where  one  of  two  defendants,  who  alone  is  served 
with  a  summons,  gives  notice  of  appearance  for  both  as 
attorney  for  his  co-defendant,  but  answers  only  for  himself; 
and  after  trial  on  the  merits  the  complaint  is  dismissed;  and, 
after  a  case  made  upon  appeal,  it  is  moved  that  the  recital 
in  the  judgment  that  both  defendants  appeared  should  be 
stricken  out,  upon  evidence  that  the  notice  was  so  drawn  by 
mistake,  and  it  is  granted:  this  is  no  ground  to  vacate  the 
judgment  and  grant  a  new  trial.  The  plaintiff  may  well 
be  relieved  from  proceedings  had  on  the  faith  that  the 
nofice  so  given  was  authorized  and  legal,  and  which  would 
be  valid  if  such  notice  was  authorized,  but  invalid  if  not 
authorized;  but  not  from  any  other  proceedings.  The 
correction  of  the  unauthorized  notice  after  judgment,  in  a 
trial  upon  the  merits  as  if  both  defendants  had  appeared, 
if  there  is  no  error  in  the  judgment,  is  not  ground  for  a  new 
trial.' 

§  24.  The  facts,  that  a  party,  from  looking  at  the  docket, 
concluded  that  his  suit  would  not  come  on  at  a  given  time, 
and  that  it  did  come  on  sooner,  in  consequence  of  which  the 
cause  was  tried  in  the  absence  of  a  material  witness,  to  whom 
it  would  have  been  specially  inconvenient  to  remain  in 
court,  and  who  was  immediately  summoned  upon  the  calling 
of  the  cSiSe;  furnish  no  ground  for  setting  aside  the  verdict 
and  granting  a  new  trial.^  Nor  is  it  ground  for  a  new  trial, 
that  the  case  came  on  sooner  than  the  party  expected,  in  con- 
sequence of  his  mistaking  the  day  set  for  trial.  The  court 
remarked,  that,  if  such  motions  should  prevail,  "trial  becomes 
a  farce."*  Nor  will  a  new  trial  be  granted,  on  account  of  an 
unexecuted  agreement  for  postponement.*    Or  an  alleged 

'  Kitchen  v.  Crawford,  13  Tex.  516.        "  Stout  v.  CoWer,  6  Mis.  254. 
2  Keyes  v.  Moultrie,  1  Bosw.  629.        °  Moody  v.  Harper,  33  Miss.  465. 
'  MoAuley  v.  Lookert,  4  Humpli. 
229. 
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verbal  agreement  in  the  court  below,  for  a  continuance,  be- 
tween counsel,  which  is  denied  by  one  of  them.' 

§  25.  A  new  trial  was  allowed,  where,  on  account  of  an 
irregular  calling  of  the  docket,  the  party  was  forced  by  the 
court  unreasonably  to  trial,  in  the  absence  of  his  client; 
and  he  need  not  show  that  he  had  made  any  preparation,  or 
that  a  different  result  would  probably  occur  on  another  trial.^ 
So  where  a  trial  was  had  by  twelve  o'clock  on  the  first  day 
of  the  term,  before  the  defendant  arrived,  and  in  the  absence 
of  material  witnesses.^  So  a  trustee,  in  an  action  returnable 
before  a  justice  of  the  peace,  failed,  by  accident,  to  appear  at 
the  hour,  and  his  default  was  entered,  after  which  the  justice 
left  the  place.  The  trustee  appeared  in  the  course  of  the 
same  day,  the  justice  and  the  plaintiff's  attorney  being 
present,  and  denied  his  liability,  and  asked  for  a  new  trial, 
■which  was  refused.  On  petition  to  the  Supreme  Court  for 
a  new  trial,  the  trustee  denying  under  oath  that  he  was  in- 
debted, or  had  any  property  of  the  principal,  a  new  trial 
■was  granted,  the  costs  of  the  petition  to  abide  the  result  of 
the  suit.*  So  a  new  trial  was  granted,  ■where  a  defendant  in 
a  criminal  case  employed  no  counsel,  but  was  in  attendance 
■with  witnesses  on  the  day  of  trial,  and,  during  a  brief  and 
necessary  absence  from  the  court-room,  judgment  was  ren- 
dered against  him.' 

§  26.  A  new  trial  was  granted,  on  payment  of  costs,  where 
the  defendant's  attorney,  from  a  conversation  with  the  part- 
ner of  the  plaintiff's  attorney,  whom  he  supposed  to  be  also 
an  attorney  for  the  plaintiff,  was  led  to  suppose  the  case 
could  not  come  on,  because  there  were  eighteen  prior  cases, 
and  that  the  plaintiff's  attorney  himself  would  not  attend." 
So  where  a  case  was  numbered  17,  and  number  14  was  a 
trial  of  a  right  of  way,  which  was  expected  to  occupy  most 

1  Birdwell  v.  Cox,  18  Tex.  535.  '  Rigney  v.  Hntchins,  9  N.  H.  257. 

2  Donnalleu  t).  Lennox,  (i  Dana, 89.         '  St.  Louis  v.  Murphy,  24  Mis.  41. 
'  Price  V.  Ford,  7  Mour.  399.  '  Sayer  v.  Fincli,  2  Cainea,  336. 
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of  a  day,  but  was  postponed  during  the  absence  of  counsel 
in  number  17  for  the  purpose  of  preparing  his  briefs.^ 

§  27.  But  a  new  trial  was  denied,  where  the  case  stood 
number  90  in  the  printed  list,  and  the  written  list,  affixed  in 
the  usual  way  on  the  outside  of  the  court,  ended  at  number 
26;  but  the  case  was  tried,  upon  the  statement  that  there  was 
no  substantial  defence,  and  that  the  plaintiff'  had  witnesses 
in  attendance  from  a  distance.  Both  counsel  and  attorney 
were  present,  but  declined  to  appear;  and  the  motion  for 
new  trial  was  accompanied  by  no  affidavit  of  merits.^ 

§  28.  Where  a  party  is  surprised  by  the  unauthorized 
withdrawal  of  his  witnesses  after  the  trial  has  commenced, 
the  better  practice  is  to  apply  for  a  continuance  or  postpone- 
ment; and  refusal  of  the  application  might  be  ground  for  a 
new  trial.^  And  it  is  held  ground  of  new  trial,  that  a  wit- 
ness, regularly  summoned  and  in  attendance,  unexpectedly 
absents  himself.*  As,  for  example,  that  a  witness,  duly  sub- 
poenaed, and  under  whom  the  plaintiff  claims  title  to  a  note 
on  which  the  suit  is  brought,  absents  himself  at  the  moment 
of  trial,  so  that  the  defendant  cannot  procure  his  testimony.' 
So  a  new  trial  was  granted,  where  an  important  witness  for 
the  defendant,  detained  by  sickness  in  his  family,  arrived 
during  the  opening  argument  for  the  plaintiff;  and  a  motion 
to  examine  the  witness  was  overruled;  and,  in  addition,  the 
charge  was  wanting  in  explicitness."  So  where  a  plaintiff 
had  bound  himself  not  to  appeal,  but,  in  consequence  of  his 
attorney's  having  indorsed  the  writ,  was  unable  to  use  the 
attorney  as  a  witness,  a  motion  to  substitute  another  person 
as  indorser  being  overruled;  and,  instead  of  becoming  non- 
suit, suffered  a  verdict  to  be  rendered  against  him:  a  new 
trial  was  ordered,  on  such  terms  as  would  place  the  parties 

'  Beazley  v.  Shapleigh,  1  Price,  See  Pilot,  &o.  v.  Chapman,  11  Cal. 

201.  161. 

^  Blaokhurst  u.  Bulwer,  1  Dow.  &  '  Tildenw.  Gardiner,  25  Wend.  663. 

Ey.  551.  '  Wattersou  w.  Watterson,  1  Head, 

'  Cotton  V.  State,  4  Tex.  260.  1. 

*  Haggles  V.  Hall,  14  John.  112. 
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in  the  same  situation  as  if  there  had  been  a  nonsuit.'  And 
a  verdict  will  be  set  aside  on  the  ground  of  misconduct  of 
the  party,  if,  by  his  procurement  or  connivance,  one  who  had 
knowledge  of  facts,  material  to  contradict  one  of  the  wit- 
nesses, is  hired  to  keep  out  of  the  way,  so  that  he  may  not 
be  summoned  by  the  other  party.' 

§  29.  But  a  new  trial  will  not  be  granted  on  an  afBdavit  of 
the  absence  of  a  material  witness,  where  the  court  would  not 
continue  the  cause  for  this  reason.'  Nor  upon  the  ground  that 
the  party  did  not  know  that  the  evidence  would  be  of  any 
use.^  So  where  the  court  below  refused  to  continue  a  cause 
on  the  ground  of  the  absence  of  a  witness  residing  in  a  neigh- 
boring State,  whose  attendance  no  effort  had  been  made  to 
procure;  held,  not  cause  for  a  new  trial.*  And  a  party  is 
not  entitled  to  a  new  trial  on  the  ground  of  surprise  in  the 
absence  of  a  material  witness,  where  no  diligence  has  been 
used  to  procure  his  attendance,  even  though  his  absence  was 
procured  by  the  improper  conduct  of  the  prevailing  party; 
although  he  may  have  a  new  trial  on  the  ground  of  such 
conduct."  So  where  a  defendant  was  surprised  by  the  sudden 
close  of  the  plaintiff's  case,  and  one  of  his  witnesses  had  not 
yet  arrived;  held,  no  ground  for  a  new  trial.' 

§  30.  It  is  no  ground  of  new  trial,  that  a  party  forgot  the 
presence  of  a  witness,  at  a  conversation  on  the  subject  of  the 
suit,  and  in  consequence  did  not  obtain  his  testimony."  So, 
where  a  witness,  who  had  been  once  examined  at  length,  but 
who  was  not  under  subpoena,  declined  to  go  a  second  time 
upon  the  stand,  and  the  court  refused  to  compel  him  so  to 
do;  held,  such  refusal  was  no  ground  for  a  new  trial.' 

"  Riley  v.  Emerson,  5  N.  H.  531.  «  Carey  v.  King,  5  Geo.  75  ;  36  N. 

«  Crafts  V.  Union,  &o.,  36  N.  H.  44 ;  H.  44. 

5  Geo.  75.  '  Wells  v.  Sanger,  21  Mis.  354. 

'  Peebles  w.  Overton,  2  Murph.  384.  "  Muuu  v.  Worrall,  16  Barb.  221. 

*  Robinson  u.  State,  15  Tex.  311.  '  Morein   </.    Solomons,    7    Rich. 

'  The    State    o.    Smith,    8    Rich.  97. 
460. 
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§  31.  A  new  trial  was  granted,  where  the  attorney  of  one 
of  the  parties  had  in  his  hands  a  deed,  but  before  the  trial 
parted  with  it,  without  notice  to  the  other  party,  and  was 
subpoenaed  to  produce  it.^ 

§  32.  The  fact,  that  a  witness  on  the  trial  forgot  to  state  a 
material  fact  "on  account  of  intoxication,  is  no  ground  for  a 
new  trial.^  Or  inadvertently  omitted  to  state  all  he  knows 
material  to  the  case.'  Or  forgets  or  refuses  to  give  expected 
testimony.''  Though  it  is  otherwise  if  the  witness  purposely 
concealed  a  fact.' 

§  33.  Errors  of  judgment  of  the  engineer  appointed  by 
the  defendant,  in  not  delineating  on  the  plan  certain  objects 
which  might  have  tended  to  support  the  defence,  do  not 
afford  ground  for  a  new  trial.* 

§  34.  The  death  of  a  witness  is  ground  of  surprise,  to 
support  a  motion  for  a  new  trial.' 

§  35.  It  is,  in  general,  a  good  cause  for  granting  a  new 
trial,  that  the  party  has  been  surprised  by  evidence.'  But  a 
new  trial  will  not  be  granted,  for  the  purpose  of  giving  op- 
portunity to  prove  a.  trade  so  notoriously  illegal,  that  the 
plaintiff  must  have  known  it  to  be  so;  on  the  ground  that 
the  jury  at  the  former  trial  were  expected  so  to  find  without 
evidence."    Nor  for  a  mistake  in  not  meeting  evidence.^" 

§  36.  A  new  trial  was  granted,  where  a  witness  from  mis- 
take failed  to  prove  the  necessary  fact  to  make  out  a  defence, 
the  witness  having  previously  assured  the  defendant  that  he 
could  and  would  prove  such  fact,  whereby  the  defendant  was 

'  Jackson  v.  Warford,  7  Weud.  62.  '  South  v.  Thomas,  7  Monr.  59. 

2  McQueen  v.  Stewart,  7  Ind.  535.  '  Sanford,  &o.  v.  Wiggin,  14  N.  H. 

s  Watts  «.  Johnson,  4  Tex.  311.  441. 

*  Martin  v.  Clark,  1  Hemp.  259.  '  Gist  v.  Mason,  1  T.  R.  84. 

5  King  V.  Gray,  17  Tex.  62.  '"  Gilt  v.  Warner,  1  J.  J.  Mar.  590. 
«  Palmer  v.  Fiske,  2  Curtis,  C.  C. 
14. 
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prevented  from  procuring  other  testimony  to  prove  the  same 
fact,  which  it  would  have  been  in  his  power  to  do.'  But,  in 
Buch  case,  the  afBdavit  should  allege  that  the  witness,  by 
previous  statements,  deceived  the  party  as  to  what  he  would 
swear;  and  that  the  party  could  prove  the  facts  to  be  different 
by  other  evidence.'  And,  in  general,  it  is  held  that  a  party 
is  not  entitled  to  a  new  trial  on  the  ground  of  surprise,  occa- 
sioned by  a  witness,  whom  he  called,  giving  difl'erent  evi- 
dence from  that  which  he  expected  him  to  give.^ 

§  37.  The  qualification  is  sometimes  made,  that  surprise  at 
testimony  given  is  no  ground  of  new  trial,  unless  it  occurred 
in  the  examination  of  a  necessary  witness ;  as  the  witness  to 
a  deed."  Or  unless  the  affidavit  shows  how  the  witness  will 
be  contradicted,  and  why  he  was  not  before.*  So,  that  the 
testimony  of  a  witness  was  not  what  it  was  represented  to  the 
prisoner  by  a  third  person  that  it  would  be,  is  no  ground  for 
a  new  trial,  although  it  was  the  only  evidence  upon  which  he 
relied  for  his  defence ;  the  party  not  having  sought  to  examine 
the  witness  till  he  was  put  on  the  stand,  and  not  having 
moved  for  a  continuance  at  the  trial.° 

§  38.  A  new  trial,  on  the  ground  of  surprise,  in  the  testi- 
mony of  a  witness  on  the  part  of  the  defendant,  will  not  be 
granted  to  the  plaintiff,  when,  before  the  trial,  he  was  in- 
formed by  the  defendant  that  the  fact  testified  was  his  de- 
fence, and  was  also  told  by  the  witness  how  he  should  testify, 
and  his  testimony  accorded  with  such  statement.'  Nor  where 
the  deposition  of  the  witness  had  been  filed  before  the  trial ; 
nor  for  any  failure  of  the  adverse  party  to  produce  a  wit- 
ness.^ Nor  can  a  defendant  allege  as  ground  of  new  trial 
surprise  in  the  testimony  for  the  plaintiff,  there  having  been 
no  cross-examination   nor   comment.'     And,  in   general,  it 

'  Wilson  V.  Brandon,  8  Geo.  136.  "  Yanez  v.  State;  20  Tex.  656. 

'  Theobald  v.  Hare,  8  B.  Mon.  39.        '  Meakim  v.  Anderson,  11  Barb. 

'  Graeter  v.  Fowler, 7  Blackf.  554;  215. 
Carry  v.  Kuntz,  33  Miss.  24.  »  Gentry  v.  M'Kehen,  5  Dana,  34. 

*  Guard  v.  Risk,  11  Ind.  156.  s  Bell  v.  Thompson,  2  Chit.  194. 

'  Ellis  V.  Kelly,  33  Miss.  695. 
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must  be  shown  distinctly  that  the  evidence  was  an  entire 
surprise  on  the  party  applying,  so  that  he  had  no  oppor- 
tunity of  meeting  it  at  the  trial ;  and  it  is  not  enough  that  it 
came  upon  him  by  way  of  defence,  without  his  having  had 
any  indication  of  it  through  the  cross-examination  of  his  own 
witnesses,  they  not  having  been  recalled  to  contradict  the 
defendants,  no  reason  being  assigned  for  this  not  having  been 
done,  and  no  surprise  being  sworn  to  or  shown,  otherwise 
than  in  the  statement  of  these  circumstances.^ 

§  39.  A  new  trial  was  refused  in  an  action  upon  the  war- 
ranty of  a  horse,  on  the  ground  of  surprise  as  to  the  nature 
of  the  unsoundness  relied  on;  on  affidavit  of  a  veterinary 
surgeon  that  there  was  no  such  disease  known.^  So  where 
the  defendant  was  sued  on  his  warranty  of  the  soundness  of 
a  slave,  and  the  plaintiff's  prevailed ;  it  was  held  that  the  de- 
fendant was  not  entitled  to  a  new  trial,  on  the  ground  that 
he  had  been  surprised  by  the  testimony  which  the  plaintiffs 
introduced  as  to  the  unsoundness  of  the  slave.^ 

§  40.  But,  on  the  other  hand,  a  new  trial  was  allowed,  with 
leave  to  amend  the  pleadings,  in  the  following  case :  In  an 
action  by  the  owner  of  a  slave  against  a  steamer,  to  recover 
damages  and  the  statute  penalty,  in  Louisiana,  for  carrying 
a  slave  out  of  the  State  contrary  to  law,  the  plaintifi"'s  evi- 
dence in  relation  to  a  slave  named  Granville  was  excluded, 
the  slave  mentioned  in  the  petition  being  stated  therein  to 
be  named  George.  The  plaintiff's  attorney  was  not  aware, 
at  the  time  of  instituting  the  suit,  that  the  slave  was  known 
by  another  name,  and  the  testimony  showed  that  the  slave 
was  known  by  the  two  names,  and  that,  with  the  excluded 
testimony,  the  plaintiff  could  establish  his  claim.* 

§  41.  An  indictment  was  found  November  21,  for  a  murder 
committed  on  the  11th  of  October  previous.    The  defendant 

'  Roberts  v.  Holms,  25  Eng.  Law  '  Anderson  u.  Duffield,  8  Tex.  237. 

and  Eq.  420.  *  Holmes  u.  Steamer  Chieftain,  1 

'  Atterburry    v.     Fairmanner,    8  La.  An.  136. 
Moo.  32. 
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was  put  upon  trial  immediately,  and  convicted,  and  sentenced 
for  murder  in  the  second  degree.  The  case  did  not  appear 
to  be  an  aggravated  one.  The  defendant  made  affidavit  that 
he  had  been  surprised  by  the  evidence,  and  had  had  no  time 
for  a  proper  defence.  Held,  that,  under  these  and  other  cir- 
cumstances of  the  case,  a  new  trial  should  have  been 
granted.' 

§  42.  After  the  closing  arguments,  the  plaintiff  applied  to 
the  court  to  admit  the  testimony  of  a  material  witness.  The 
court  admitted  it,  and  offered  the  defendant's  counsel  an 
opportunity  to  introduce  proof  in  rebuttal,  which  they  de- 
clined. The  defendant,  who  was  absent  when  this  evidence 
■was  admitted,  made  affidavit,  after  a  verdict  against  him,  that 
he  had  such  rebutting  evidence,  and  asked  for  a  new  trial. 
His  counsel  also  swore  that  he  was  ignorant  of  the  existence 
of  any  such  evidence.  The  witness  was  impeached,  and  the 
damages  were  excessive.  Held,  the  defendant  was  not  guilty 
of  negligence,  and  a  new  trial  should  be  granted.^ 

§  43.  A  new  trial  was  refused,  where  the  plaintiff  was  sur- 
prised by  the  defendant's  denying  his  title,  and  became  non- 
suit.' 

§  44.  It  is  said  to  be  a  well-settled  rule,  that  a  new  trial 
will  not  be  granted  because  the  party  came  to  trial  unpre- 
pared.^ As  in'  case  of  neglect  to  have  witnesses  to  prove 
handwriting.'  So  where,  in  an  action  of  slander,  the  defend- 
ant kept  back  evidence  in  justification;  a  new  trial  was  re- 
fused to  give  opportunity  for  its  introduction."  So  where  an 
award  had  been  made  in  favor  of  the  defendant ;  a  new  trial 
was  refused,  on  the  ground  of  the  plaintiff's  omitting  to  intro- 
duce certain  evidence.' 

'  Rosencrants  v.  State,  6  Ind.  407.  *  lb. 

2  Thompt-oTiD.  Clendeuing,  1  Head,  *  Wits  v,   Polehampton,  2  Salk. 

287.     See    State   u.   Wightman,  27  647. 

Mis.    121 ;    Alexander  v.   Lewis,   1  «  Spong  v.  Hog,  2  W.  Bl.  802. 

Met.  Ky.  407.  '  M'Dermott  v.  U.  S.,  &c.,  3  S.  & 

»  Jackson  v.  Roe,  9  John.  77.  R.  604. 
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§  45.  A  prisoner  advised  by  bis  counsel,  tbat  certain  evi- 
dence, wbicb  was  admitted,  was  not  admissible  against  him, 
and  so  taken  by  surprise,  may  be  allowed  a  new  trial,  to  pro- 
duce rebutting  evidence.'  But  a  party  cannot  be  permitted 
to  rely  upon  incompetent  testimony,  and,  when  such  testi- 
mony is  rejected,  claim  a  new  trial  on  the  ground  of  surprise;'^ 
especially  if  clearly  illegal.'  As  where  a  witness  was  rejected 
on  the  ground  of  interest.''  Or  where  a  witness  was  excluded 
because  he  was  a  surety  for  the  costs.'  More  especially 
where  the  plaintiff,  supposing  himself  prepared,  urged  a  trial, 
and  was  nonsuited  because  the  evidence  upon  which  he  relied 
was  rejected."  So,  upon  the  trial  of  an  issue  in  replevin,  the 
plaintiff  admitted  that  the  defendant  was  a  deputy-sherifij 
and  had  in  his  hands  certain  writs  described  in  his  brief 
statement.  The  court  ruled,  that  this  was  not  evidence  that 
the  debts  on  which  the  suits  were  brought  were  due.  Held, 
this  ruling  was  not  such  a  surprise  on  the  defendant  as  would 
authorize  a  new  trial.' 

§  46.  Where  the  credibility  of  a  party's  witnesses  is 
assailed  and  overthrown  quite  unexpectedly  to  him,  and  he 
offers  affidavits  sustaining  their  character,  a  new  trial  will  be 
granted.^  But  where  the  answer  in  chancery  of  a  witne.ss 
was  filed  among  the  papers  in  a  case  at  law,  but  was  not  read 
to  the  jury,  and  the  plaintiff's  counsel  in  his  closing  argu- 
ment referred  to  the  answer  for  the  purpose  of  impeaching 
the  witness,  whereupon  the  defendant's  counsel  objected  on 
the  ground  of  surprise,  and  he  was  allowed  to  reply  to  this 
point,  and  the  witness  was  introduced  to  explain  his  answer; 
held,  no  ground  for  a  new  trial.' 

'  State  V.  Williams,  1  Williams,        «  M'Allister  v.  Barry,  2  Hay.  290. 
724.  '  Sanford,  &c.    u.  Wiggia,  14  N. 

2  Turnley  v.   Evans,  3    Humph.     H.  441. 

222.  s  Wilson  v.  Clarke,  27  Miss.  270. 

3  Nane  v.  Simpson,  6  Sneed,  612.  »  Harnsljarger  v.  Kinney,  tf  Gratt. 
<  Haskins  v.  Smith;  17  Verm.  253.     287. 

"  Arriugton   v.   Coleman,  2   Hay. 
300. 
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§  47.  The  mere  fact,  that  a  witness  used  at  a  former  trial 
of  a  case  was  not  used  at  the  final  trial,  gives  the  adverse 
party  no  ground  for  asking  for  a  new  trial  on  the  ground  of 
a  surprise,  where  the  court  are  satisfied  that  all  the  testimony 
which  he  thereby  lost  the  opportunity  of  using  could  only 
have  been  used  by  him  as  impeaching  testimony,  if  the  wit- 
ness had  been  introduced.'  But  if  the  evidence  to  be  intro- 
duced on  the  new  trial  will  tend  to  refute  or  repel  that  which 
caused  the  surprise,  it  is  not  material  that  it  may  impeach 
the  witness.' 

§  48.  It  was  held  no  ground  for  new  trial,  that  one  witness 
informed  another,  who  had  not  testified,  what  the  testimony 
of  the  former  was;  although  punishable  misconduct,'  But, 
in  general,  it  is  ground  of  new  trial,  that  one  party  induces 
a  witness  for  the  other  to  avoid,  or  bribes  a  witness  to  testify 
in  his  favor.''  "The  offence  (bribery)  is  of  a  character  so 
odious,  and  so  utterly  at  war  with  the  due  course  of  justice, 
that,  when  once  established,  its  injurious  effect  would  ordi- 
narily be  taken  for  granted,  unless  very  clearly  disproved."' 
So  a  new  trial  will  be  granted  for  disingenuous  attempts,  on 
the  part  of  the  prevailing  party,  to  stifle  or  suppress  evidence, 
thwart  the  proceedings,  or  obtain  an  unconscionable  advan- 
tage. As  where  the  defendant,  by  letters  and  persuasions, 
without  the  plaintiff's  knowledge,  induced  a  witness  to  absent 
himself  from  the  town  in  which  he  lived,  and  in  which  the 
court  was  sitting,  on  the  day  on  which  the  cause  was  set 
down  for  trial,  in  order  to  prevent  the  plaintiff  from  proving 
a  material  fact,  known  to  the  witness,  which  he  knew  was 
material,  and  which  be  had  reason  to  believe  could  be  proved 
by  no  one  but  himself." 

§  49.  A  new  trial  will  not  be  granted,  where  the  surprise 
arises  out  of  the  face  of  a  paper,  on  which  alone  the  right  of 

'  Shepherd  U.Hayes,  16  Verm.  486.        '  Barron  w.  Jackson,  40  N.  H.  365. 
2  McFarland  v.  Clark,  9  Dana,  134.         '  Per  Bellows,  J.,  lb.  366. 
'  Thomas  v.  State,  27  Geo.  287.  '  Carey  v.  King,  5  Geo.  75. 
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the  party  to  recover  depends.^  Nor  for  the  production  of  a 
paper  referred  to  in  the  petition.'  Nor  for  the  reading,  at 
the  trial,  of  a  letter  of  the  defendant,  touching  the  matter  in 
suit.^  Nor  because  the  defendant  did  not  use  a  deposition 
taken  by  him.'*  Nor  on  the  ground  of  not  finding  among 
the  files  of  the  court  material  written  evidence,  where  no 
attempt  was  made  to  ascertain  whether  the  evidence  was 
among  the  files,  until  the  cause  was  announced  for  trial.' 
But  a  new  trial  has  been  granted  in  case  of  nonsuit  for  want 
of  a  paper."  Or  where  papers  and  evidence  are  lost.'  So 
where  the  clerk  of  the  admiralty  had  failed  to  bring  with 
him  the  necessary  documents.'  So,  in  a  case  of  fraudulent 
sale,  the  defendants,  officers,  failed  to  prove  the  judgment 
under  which  they  justified  the  seizure  of  the  goods.  But, 
in  the  language  of  Lord  Mansfield,  "The  verdict  arises  from 
a  slip  and  inadvertence;  it  is  against  law  and  justice.  The 
plaintiff'  has  no  merits.  The  bill  of  sale  was  fraudulent;  the 
son  remained  in  possession.  The  recovery  is  manifestly  con- 
trary to  reason  and  justice.'"  So  surprise  by  the  rejection 
of  documents,  which  had  been  read  without  any  objection  on 
two  former  trials,  is  good  ground  for  a  new  trial."  So  where 
a  bill  of  sale,  admitted  on  a  former  trial  without  objection, 
was  objected  to  and  rejected  for  wrong  registration,  and  the 
plaintiff"  nonsuited."  So  where  a  deed  was  excluded,  which 
the  party  had  reason  to  believe  admissible.'^  So  where  the 
plaintiff'  in  a  suit  before  a  justice  relied  upon  an  account, 
and  upon  the  trial  in  the  Circuit  Court,  on  appeal,  substi- 
tuted a  receipt  of  the  defendant,  for  the  collection  of  moneys, 
as  constable,  without  giving  the  defendant  notice."  So  where 

1  Cockiill  V.  Calhoun,  1  N.  &  McC.        '  Wilkinson  v.  Martin,  13  La.  An. 
285.  479. 

2  McNeally  v.  Stroud,  22  Tex.  229.        '  D'Aguilar  v.  Tobin,  2  Mar.  265. 
'  Henckley  v.  Hendrickson,  5  Mo-        '  Martyn  v.  Podger,  5  Burr.  2631. 

Lean,  170.  ">  Helm  v.  .Jones,  9  Dana,  26. 

*  Briggs  V.  Gleason,  1  Williams,  "  Palmer  v.  Popplestou  1  Hawks, 

114.  307. 

5  Linnard   v.  Crossland,  10  Tex.  '^  Boyoe  v.  Yoder,  2  J.  J.  Mar.  515. 
462.  "  Pawley  o.  McGimptey,  7  Yerg. 

6  Smith  V.  Cuff,  2  Chit.  271.  502. 
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a  verdict  was  found  for  the  defendant  in  an  action  upon  an 
indorsed  bill,  on  the  ground  that  the  indorsement  did  not 
contain  the  words  or  order;  and  the  plaintiff  was  unprepared 
to  prove  the  custom  of  merchants.^  So  an  action  on  a  note 
against  the  maker  was  dismissed  by  agreement,  on  the  de- 
fendant's paying  the  fees  of  the  plaintiff's  attorney,  who,  in 
pursuance  of  the  agreement,  sent  the  note  to  a  person  in 
another  part  of  the  country,  stating  to  him,  in  an  accom- 
panying letter,  that  the  maker  had  paid  his  fees,  which  sum 
was  to  be  indorsed  on  the  note.  In  a  subsequent  action  on 
the  same  note,  the  maker  set  up  payment  of  that  sum,  and 
produced  the  attorney's  letter  in  evidence;  whereupon  the 
attorney  testified,  that  he  wrote  the  letter  at  the  request  of 
the  defendant,  and  in  the  terms  of  his  request,  that  the  pay- 
ment of  the  fees  was  made  the  condition  of  the  dismissal  of 
the  first  suit,  and  that  such  payment  was  not  to  be  a  credit 
on  the  note;  and  the  jury  found  for  the  plaintifi'  the  full 
amount  of  the  note.  Held,  the  defendant  was  entitled  to  a 
new  trial  on  the  ground  of  surprise  by  the  testimony  of  the 
attorney.^  So  when,  in  the  progress  of  a  trial,  the  cause 
suffers  injustice  from  the  honest  mistake  of  the  party  or  his 
counsel,  in  omitting  to  offer  in  evidence  the  account-book  of 
one  of  the  parties,  which  had  already  been  made  competent 
by  the  necessary  evidence,  and  which  was  material ;  a  new 
trial  will  be  granted.'  So,  in  a  criminal  case,  the  fact  of  the 
assignment  of  a  judgment  to  the  defendant  became  mate- 
rial, and  the  attorney  for  the  commonwealth  denied  the 
existence  of  the  judgment,  which  denial  the  opposing  counsel 
and  the  court  did  not  understand  him  to  make.  Parol  evi- 
dence to  show  that  such  judgment  had  become  the  property 
of  the  defendant  was  rejected  by  the  court.  On  application 
for  a  new  trial,  it  appeared  that  the  judgment  was  indorsed 
and  made  payable  to  bearer,  and  that  time  would  have  been 
allowed  by  the  court  for  the  production  of  the  judgment, 

1  Edie  v.  E.  I.  Co.,  1  W.  Bl.  295.         '  Rolfe  v.  Rolfe,  10  Geo.  143. 
=  Arthur  v.  Mitchell,  10  S.  &  M. 
326. 
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if  the  attorney  for  the  commonwealth  had  been  understood 
to  deny  its  existence.  Under  these  circumstances  a  new  trial 
was  granted.! 

§  50.  A  new  trial  was  granted  where  the  defendant,  re- 
lying upon  a  defect  in  the  declaration,  prepared  no  defence, 
but  the  plaintiS'  amended  without  a  rule.^  But  a  new  trial 
will  not  be  granted  to  meet  by  memoranda  and  receipts 
accounts  prior  to  an  alleged  settlement,  where  the  declara- 
tion authorized  the  plaintifif  to  prove  them.^  Nor  in  case  of 
a  wrong  plea,  by  mistake  of  attorney;  as  in  case  of  non  est 
factum  pleaded  to  an  action  for  breach  of  the  covenant  of 
seizin.*  Nor  where,  on  a  plea  of  payment,  it  was  objected 
that  the  evidence  of  the  only  witness  for  the  defendant  did 
not  sustain  the  plea;  upon  aflBdavits  that  no  defence  was  ex- 
pected, and  the  plaintiff  therefore  unprepared  to  contradict 
the  witftess.*  So  a  new  trial  was  refused,  where  the  defend- 
ant pleaded  the  acceptance  of  chests  of  tea  in  satisfaction  of 
the  plaintiff's  claim ;  upon  the  plaintiff's  affidavit  that  he 
considered  the  plea  as  a  sham  plea,  and  that  he  had  a  letter 
from  the  defendant,  admitting  he  had  disposed  of  the  tea  to 
another  person,  and  promising  to  pay  the  plaintiff;  which 
letter  the  plaintiff  failed  to  produce.* 

§  51.  A  new  trial  was  granted,  upon  the  ground  that  the 
defendant  had  proved  by  two  perjured  witnesses  a  payment 
of  $500  of  the  plaintiff's  claim.  The  plaintiff  corroborated 
his  own  affidavit  by  the  testimony  of  several  witnesses.'  So 
where,  in  an  action  for  seduction,  the  female  testified  that 
the  connections  took  place  at  a  period  which  the  defendant 
had  no  reason  to  anticipate,  when  he  had  left  the  neighbor- 
hood, and  was  thirty  or  forty  miles  distant  from  her.  The 
effect  of  such  evidence  would  not  be  merely  to  impeach  the 
witness,  but  to  disprove  the  main  fact  of  the  case.* 

'  The  Commonwealth  v.  Randall,  '  Price  v.  Brown,  1  Str.  691. 

Thacher's  Crim.  Caa.  500.  °  Cooke  v.  Berry,  1  Wil3.  98. 

^  2  Show.  154.  '  Peterson  v.  Barry,  4  Blnn.  481. 

'  Smith  V.  Morrison,  3  Mar.  81.  '  Sargent  v.  Deniston,  5  Cow.  106. 
*  McNeish  v.  Stewart,  7  Cow.  474. 
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§  52.  Tn  general,  a  new  trial  will  not  be  granted  in  case 
of  nonsuit  for  want  of  evidence.' 

§  53.  The  most  numerous  class  of  cases  of  surprise  are 
those  connected  with  attorneys  and  counsel.  Parties  are 
bound  to  attend  to  their  cases,  and  appear  when  they  are 
reached.  Therefore,  where  the  defendant's  attorney  was, 
from  necessity,  absent  when  the  case  was  reached,  and  it 
was  defended  by  his  partner,  without  the  knowledge  of 
the  defendant,  who  was  in  the  city  with  witnesses;  it  was 
held,  that  these  facts  constituted  no  ground  for  a  new  trial.* 
So  absence  of  counsel  when  the  case  was  called,  he  being 
engaged  in  a  trial  in  another  court,  whereby  an  ex  parte 
hearing  was  had,  is  not  necessarily  ground  for  a  new  trial; 
and  it  is  a  matter  within  the  discretion  of  the  lower  court, 
which  the  Supreme  Court  will  not  control,  except  in  an  ex- 
treme case.'  So  where  one  of  a  party's  counsel  was  called 
away  during  the  trial,  but  the  case  went  on  without  objection 
or  motion  for  an  adjournment,  under  the  charge  of  other 
counsel;  it  was  held  to  be  no  ground  for  a  new  trial.*  Nor 
the  absence  of  counsel  in  attending  the  jail  as  counsel  for  the 
Humane  Society  of  New  York;  although  he  immediately 
afterwards  came  into  court,  and  the  same  day  offered  to  pay 
the  costs.*  Nor  an  affidavit,  that  co-defendants  were  only 
sureties  on  the  note  sued  on,  and  unacquainted  with  the  de- 
fence; that  the  subscriber  alone  attended  to  it,  and  had  em- 
ployed counsel  at  a  previous  term,  who  had  attended  thereto, 
but  was  unable  to  make  such  defence  on  account  of  the 
absence  of  the  subscriber,  who  was  sick  at  the  time  of,  and 
had  been  so  for  a  month  previous  to,  the  trial."  So,  in  a  very 
late  case,  a  cause  standing  No.  8  was  called  on  at  about  10 
o'clock  A.M.  of  the  second  day  of  the  assizes.  The  plain- 
tiff's attorney  not  being  in  attendance,  and  no  counsel  in- 
structed by  him;  the  plaintiff  was  nonsuited.  His  attorney 
arrived  about  6  P.M.    Erie,  C.J.,  said:  "The  plaintiff's  attor- 

'  Gorg^rat  v.  MeCarty,  1  Yea.  253.  •  Starr  v.  Torrey,  2  N.  J.  190. 

"  Hawthorne  v.  Bowman,  3  Sneed,  '  Post  v.  Wright,  1  Caines,  111. 

524.  6  stetham  v.  Shoultz,  17  111.  100. 
'  Jacob  V.  McLean,  24  Mis.  40. 
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ney  had  ample  time  to  prepare  his  briefs  and  instruct  coun- 
sel; and  he  had  no  right  to  speculate  on  the  time  the  cause 
would  be  called  on.  If,  however,  he  will  undertake  within  a 
fortnight  to  pay  the  costs  of  the  day  out  of  his  own  pocket, 
the  rule  may  be  absolute;  otherwise,  it  will  be  discharged."^ 
In  another  recent  case,  a  case  of  default,  the  court  remark  : 
"The  attorney  takes  all  the  blame  upon  himself;  and  there 
is  reasonable  ground  for  granting  the  rule.  The  rule  must 
therefore  be  absolute  on  payment  of  costs  by  attorney.'"' 
(See  §  57.)  And,  in  still  another,  Wightman,  J.,  says:  "I 
want  to  know  why  the  attorney  was  not  here.  One  cannot 
but  suspect  that  he  had  no  answer  to  the  action ;  it  was  not 
even  suggested  that  he  was  here,  or  intended  to  be."^ 

§  54.  A  new  trial  has  also  been  refused,  on  the  ground 
of  neglect  of  counsel  to  prepare  the  case.''  Or  because  the 
attorney  went  into  the  trial  without  preparation,  and  in 
the  absence  of  the  party.'  Or  because  a  plaintiff  was  non- 
suited by  the  rejection  of  a  copy  instead  of  the  original; 
upon  the  ground  of  forgetfulness  of  the  counsel  that  the 
latter  would  be  required.'  Or  for  mistake  of  counsel,  un- 
less clear.'  As  in  reference  to  the  competency  of  a  wit- 
ness.^ Or  upon  the  ground  that  the  leading  counsel  rejected 
the  line  of  defence  adopted  by  the  junior  counsel;  more 
especially  if  contrary  to  a  suggestion  of  the  court.'  So 
where  the  ground  assigned  was  the  inattention  and  miscon- 
duct of  the  clerk  of  the  defendant's  attorney,  whereby  the 
case  had  been  called  on  as  an  undefended  cause,  the  attorney 
having  been  obliged  to  go  to  Ireland.  In  this  case  there 
were  four  defendants,  and  the  three  others,  a  verdict  having 

'  Townley  v.  Jones,  8  Com.  B. —  ''  Gwilt  v.  Crawley,  8  Bing.  144. 

J.  Scott,  N.  S.  288.  s  Barrow  v.  .Tones,  1  J.  J.  Mar.  470. 

'  Neave  v.  Milus,  29  Eng.  L.  &  Eq.  ^  Thompson  v.  Thompson,  H  Hay. 

306.  405. 

'  Earl  V.  Cowling,  11  Eng.  L.  &Eq.  '  Dame  v.  Dame,  38  N.  H.  434. 

420.     See  also  Rateliflf  v.  Hicks,  23  "  Packer  v.  Heaton,  9  Gal.  568. 

Tex.  173 ;  Freeman  v.  Neylaud,  lb.  '  Pickering  i.   Dowson,  4  Taun. 

529 ;  Walker  v.  Armour,  22  111.  658  ;  779. 
Alexander  v.  Lewis,  1  Met.    (Ky.) 
407. 
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been  rendered  in  their  favor,  objected  to  a  new  trial.^  So 
where  counsel  declined  to  call  witnesses  who  were  in  court, 
though  requested  to  do  so  by  the  party  or  his  attorney.^ 
So  where,  in  an  action  upon  a  bond  more  than  twenty 
years  old,  the  defendant,  in  compliance  with  the  advice  of 
his  counsel,  relied  upon  the  presumption  of  payment,  though 
direct  evidence  might  have  been  produced.' 

§  55.  And,  in  general,  the  mistake  of  counsel  in  reference 
to  some  matter  of  fact  which  transpired  in  the  course  of  the 
trial,  or  his  erroneous  conclusion  as  to  some  point  involved 
in  it,  does  not  constitute  a  case  within  the  meaning  of  a 
statute,  which  authorizes  the  court,  on  petition,  to  grant  a 
new  trial  when  injustice  has  been  done  through  accident, 
mistake,  or  misfortune.*  If  the  party  or  his  counsel  failed 
in  diligence  in  preparing  for  the  trial,  or  if  there  was  a  differ- 
ence in  opinion  between  them  as  to  the  best  mode  of  defence, 
and  there  was  no  surprise,  a  new  trial  will  not  be  granted.' 
Nor  is  it  ground  for  granting  a  rule  to  show  cause,  that  the 
defendant  was  not  in  attendance  with  his  witnesses,  by  reason 
of  his  attorney's  having  told  him,  that  he  would  be  in  time 
if  he  was  in  court  the  second  day  of  the  term.°  So  where  a 
party  authorized  his  attorney  to  settle  a  suit,  and,  supposing 
it  had  been  so  settled,  gave  no  further  attention  to  it;  this 
was  held  no  ground  for  a  new  trial.^ 

§  56.  The  defendant  in  an  action  for  malicious  prosecution 
did  not  prepare  for  trial,  believing  that  the  plaintiff  did  not 
intend  to  prosecute  his  suit,  as  he  had  "gone  off;"  but  there 
was  no  other  indication  that  he  or  his  lawyer  had  abandoned 
it,  and  the  defendant's  attorney  had  promised  to  inform  him 
in  time  in  case  it  should  be  necessary  to  prepare  for  trial,  but 
did  not  do  so.  The  affidavit  further  stated,  that  the  verdict 
was  excessive,  and  that  he  would  be  able  to  prove  by  wit- 

'  Breach  v.  Casterton,  7  Bing.  224.  ^  The  Commonwealth  v.  Beneoh, 

2  Hall  V.  Stothard,  2  Chit.  267.  Thaoher's  Crim.  Cas.  684. 

■■•  Price  V.  Fuqiiha,  4  Munf.  68.  «  Davis  v.  Winaiits,  3  Harr.  306. 

"  Handy  v.  Davis,  32  N.  H.  411.  '  Patohin  u.Wegman,  14  Mis.  151. 
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Besses,  whose  affidavits  were  also  offered,  that  he  had  proba- 
ble cause  for  the  prosecution.  Held,  that  these  facts  were  not 
sufficient  excuse  for  not  being  ready  for  trial,  and  not  suffi- 
cient ground  for  a  new  trial,  although  the  defendant  swore 
that  the  prosecution  for  which  he  was  sued  was  commenced 
without  malice,  and  relied  also  on  excess  in  damages.^ 

§  57.  On  the  other  hand,  cases  sometimes  occur,  where  a 
new  trial  is  granted  for  the  absence  of  counsel.^  So  for  the 
mistake  of  counsel  in  suffering  a  verdict  against  him.^  So  a 
new  trial  was  granted,  as  in  the  recent  cases  already  cited 
(§  53),  where  a  case  was  lost  from  the  attorney's  neglect 
to  defend  it;  on  the  terms  of  his  paying  all  costs,  as  be- 
tween attorney  and  client,  thus  putting  the  plaintiff  in  the 
same  situation  as  if  the  neglect  had  not  occurred.^  So 
where  a  cause  had  been  several  days  on  the  trial  list,  but 
was  taken  up  in  the  absence  of  the  attorney ;  a  new  trial 
was  granted  on  payment  of  costs.  Abbott,  C.  J.,  remarked, 
"  The  circumstance  of  the  cause  being  in  the  list  of  the  day 
is  sufficient  notice  that  it  may  be  tried  in  the  course  of  the 
day,  at  any  time  or  in  any  order,  that  circumstances  might 
render  most  convenient.'"  So  a  defendant  moved  for  a  new 
trial,  upon  an  affidavit,  that  the  cause  was  a  long  way  off  and 
was  called  on,  and,  in  the  absence  of  the  attorney,  not  de- 
fended ;  that  he  had  a  good  defence  and  was  ready  to  pay 
the  money  into  court.  The  motion  was  granted,  on  the  terms 
that  the  money  should  be  brought  into  court ;  that  judgment 
should  be  rendered  of  the  term,  if  the  plaintiff  again  pre- 
vailed ;  and  that  the  defendant  should  forthwith  pay  the  costs 
of  the  former  trial  and  of  this  application.'  So  a  cause  was 
set  down  for  trial  at  the  first  sittings  of  the  Michaelmas  term, 
and,  no  one  appearing  for  the  defendant,  was  taken  at  those 
sittings  as  an  undefended  cause,  and  verdict  entered  for  the 

'  Holburn  v.  Neal,  4  Dana,  120.  «  De  Roufigny  v.  Peale,  3  Taun. 

2  2  Salk.  645.  484. 

'  Riley  v.  Emerson,  5  N.  H.  531.  '  Fouvdrinier  v.  Bradbury,  3  B.  & 
Aco.  Winn  v.  Young,  1  J.  J.  Mar.  52.     Aid.  328. 

5  Greatwood  v.  Sims,  2  Chit.  269. 
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plaintiff.  Upon  afSdavit  by  the  defendant's  attorney,  that 
lie  was  under  the  impression  that  the  cause  would  be  tried 
at  the  second  sittings  in  that  term,  and  had  made  a  memo- 
rand  am  accordingly  in  his  notebook,  the  court  granted  a 
rule  for  a  new  trial,  on  payment  of  costs  by  the  attorney.' 

§  58.  A  new  trial  will  be  granted,  where  counsel  are  pre? 
vented  by  an  intimation  from  the  judge,  as  to  the  sole  point 
to  be  tried,  from  introducing  evidence  in  reference  to  another 
material  question.^  So  where  the  defendant  was  proceeding 
to  examine  witnesses,  but  was  stopped  by  the  court,  who  in- 
structed the  jury  that  the  plaintiff's  evidence  did  not  sustain 
the  action ;  but  they  found  for  the  plaintifi?  But  it  is  held 
otherwise,  though  in  consequence  of  an  intimation  of  the 
judge,  in  favor  of  the  defendant,  upon  his  calling  a  witness,  he 
omits  to  examine  him,  or  introduce  further  testimony.^  So  a 
new  trial  was  refused,  where,  as  the  counsel  for  the  defendant 
was  about  to  address  the  jury,  the  judge  remarked,  that  he 
considered  the  case  as  turning  on  questions  of  law,  and  that  he 
should  instruct  the  jury  to  give  a  verdict  for  a  certain  part 
of  the  premises  claimed;  whereupon  the  counsel  omitted  to 
argue  the  case.^ 

§  59.  The  law  does  not  favor  the  application  of  a  plaintiff 
for  a  new  trial,  on  the  ground  of  having  had  a  verdict  against 
him  by  surprise;  because  he  might  have  become  nonsuit.^ 
And  this  rule  is  adopted,  though  the  case  turned  upon  evi- 
dence introduced  by  the  defendant;  and  though  the  plaintiff 
offers  affidavits  tending  to  show  perjury  in  the  defendant's 
witnesses  and  subornation  by  him  ;  counter-affidavits  being 
introduced  by  the  defendant.'  And  in  such  case  equity  will 
not  interfere  to  grant  a  new  trial.* 

'  Neave  v.  Milns,  29  Eng.  Law  and  s  Richards  v.  Syms,  Bull.  N.  P. 

Eq.  306.  326  ;  Live,  &c,  a.  Oregon,  &o.,  7  Cal. 

'  Le  Fleming  v.  Simpson,  1  Man.  40. 

&  Ry.  269.  '  Harrison  v.   Harrison,  9   Price, 

'  Durham  v.  Baxter,  4  Mass.  79.  89. 

■■  Beekman  v.  Bemas,  7  Cow.  29.  »  Oswald  v.  Tyler,  4  Rand.  19. 

^  Jackson  v.  Cody,  9  Cow.  140. 
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§  60.  A  distinction  is  made  between  the  surprise  neces- 
sary to  furnish  ground  of  new  trial,  and  that  which  is  suffi- 
cient cause  to  delay  the  trial.'  And  a  similar  distinction  is 
made,  where,  according  to  practice,  a  juror  might  be  with- 
drawn, instead  of  submitting  to  a  nonsuit.^ 

§  61.  Similar  questions  arise  in  case  of  the  defendant's 
default.(a)  Thus,  where  the  defendant's  attorney,  through  a 
misapprehension  of  time,  failed  to  arrive  till  fifteen  minutes 
after  the  hour  at  which  the  summons  was  returnable,  and, 
finding  that  judgment  had  gone  against  his  client  as  of  de- 
fault, thereupon  requested  the  plaintiff,  who  was  present  with 
his  attorney  and  witness,  to  allow  a  trial  upon  payment  of 
the  costs  of  default,  which  request  was  refused ;  the  default 
was  held  sufficiently  excused,  and,  the  plaintiff  having  re- 
covered upon  the  testimony  of  his  assignor  alone,  a  new  trial 
upon  terms  was  ordered  on  the  unsupported  affidavit  of  the 
defendant.^  But  although  a  default  be  satisfactorily  excused, 
the  court  above  will  not  order  a  new  trial,  on  the  ground  of 
manifest  injustice,  unless  the  defendant  offer  or  show  that  it 

'  Willard  v.  Wetherbee,  1  N.  H.  127 ;  Hopper  v.  Smith,  1  W.  &  M. 

18.  115. 

2  TJ.  S.  V.  Coolidge,  2  Galli.  364.  '  Seymours.  Elmer, 4 E.  D.  Smith, 

See  People  v.  New  York,  &o.,  8  Cow.  199. 

{a)  Where  a  party,  in  an  action  to  recover  a  note  in  the  Circuit  Court 
of  the  United  States,  had  never  had  a  trial,  but  was  defaulted  by  mistake, 
supposing  that  the  case  was  agreed  to  be  continued,  he  is  entitled  to  a 
trial  on  petition  within  three  years,  under  a  statute  of  the  State  of  Maine, 
and  on  proof  of  a  probably  good  defence.  That  statute  is  not  repugnant 
to  the  provision  in  the  judiciary  act  of  1789,  authorizing  a  new  trial  on 
•motion,  after  a  verdict.  It  confers  an  additional  right,  not  inconsistent 
with  the  other,  and  not  merely  a  new  remedy  for  an  old  right.  A  new 
trial,  in  such  case,  is  usually  had  by  a  writ  of  review  sued  out  and  served, 
rather  than  by  bringing  forward  the  old  action,  and  serving  a  notice  on 
the  opposite  side  to  defend.  In  either  case,  all  proper  amendments  in 
the  pleadings  will  be  allowed  on  the  new  trial,  and  where  the  plaintiff  in 
the  former  action  has  since  died,  the  service  must  be  on  some  adminis- 
trator of  the  deceased  who  has  taken  out  letters  in  Maine.  Clark  v. 
Sohier,  I  W.  &  M.  868. 
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is  in  his  power  to  produce  some  other  evidence,  besides  his 
own  affidavit."  And  it  must  be  a  very  clear  case  of  acci- 
dent, mistake,  or  misfortune,  which  will  induce  the  court  to 
grant  a  new  trial,  where  a  party  appears  by  counsel,  and  is 
defaulted,  with  his  assent,  through  mistake.^ 

§  61  a.  Where  the  parties  to  a  suit  agreed  that  it  should 
be  dropped,  in  consideration  of  which  the  defendant  gave 
up  certain  papers ;  but,  remaining  on  the  docket,  it  was  called 
for  trial,  and,  the  defendant  not  being  prepared,  a  verdict  was 
given  for  the  plaintiff:  held,  there  should  be  a  new  trial.* 

§  62.  A  new  trial  will  not  be  granted  on  the  ground  of 
surprise,  where  the  evidence  in  question  was  not  objected  to." 
The  objection  in  such  case  is  held  to  be  waived.'  (See  Chap. 
VI.  §  24.)  More  especially  where  the  objection  might  be  ob- 
viated by  further  proof,  if  taken  at  the  trial."  Thus  a  new 
trial  will  not  be  granted,  where  the  objection  was  first  taken 
during  the  summing  up,  that  the  evidence  offered  by  the  de- 
fendant did  not  maintain  his  plea  of  set-off.'  Nor  on  the 
ground  that  a  separate  set-off  was  received  in  answer  to  a  joint 
claim,  no  objection  being  made  on  that  ground  at  the  trial.' 

§  63.  So  a  new  trial  was  refused,  where  a  verdict  was  found 
in  favor  of  a  will,  though  the  only  living  subscribing  witness 
was  not  produced ;  the  only  objection  having  been  such  non- 
production,  which  was  said  to  be  clearly  unfounded,  and  not 
a  defective  attestation.'  So  in  replevin  on  a  distress  for  rent, 
the  plaintiff  relied  on  a  tender ;  which  was  objected  to,  on 
the  grounds  that  the  precise  sum  due  was  not  offered,  and  a 
deduction  of  the  property  tax  claimed.  The  plaintiff  acqui- 
esced in  the  objection,  and  in  a  verdict  for  the  defendant. 

'  Lent  I'.  Jones,  4  E.  D.  Smith,  52.        '  Peters  v.  Phoenix,  &o.,  3  S.  &  R. 

2  Dame  v.  Dame,  38  N.  H.  429.  25. 

'  Comply  V.  Browne,  3  Brev.  240.        ^  .lackson  v.  Davib,  5  Cow.  123. 

'  Jackson  v.  Jackson,  5  Cow.  173;  '  Abbott  v.  Parsons,  7  Bing.  563. 
Jackson  v.  Cody,  9  Cow.  140  ;  Wait  '  Sherman  v.  Crosby,  11  John.  70. 
II.  Maxwell,  5  Pick.  217  ;   Russell  v.         ^  Jackson  o.  Christmaa,  4  Wend. 

Union,  &c.,  1  Wash.  Cir.  440  ;  Den  278. 
V.  Geiger,  4  Halst.  225. 
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Held,  he  could  not  now  raise  the  point,  that  the  tender  of  a 
greater  sum  was  good.^  Nor  will  a  new  trial  be  granted, 
where  the  defendant  acquiesced  in  the  submission  of  a  ques- 
tion relating  to  his  own  negligence,  as  a  question  of  law  to 
the  court;  upon  an  affidavit  that  he  did  not  expect  the  point 
would  come  up  as  a  question  of  fact,  and  that  he  could  have 
produced  evidence  in  his  favor." 

§  64.  It  has  been  sometimes  held,  however,  that  a  new 
trial  may  be  granted,  though  the  objection  was  not  made  at 
the  trial,  where,  if  made,  it  could  not  have  been  obviated.' 
So  if  the  evidence  does  not  sustain  the  declaration,  although 
not  objected  to  when  offered,  nor  on  that  specific  ground. 
As  where,  in  an  action  for  diverting  water,  after  the  testimony 
was  closed,  the  defendant  objected,  that  upon  the  evidence 
either  the  plaintiff  and  one  A.,  or  A.  alone,  owned  the  mills 
in  question.  This  decision  was  predicated  upon  the  grounds, 
that  the  objection  could  not  have  been  met,  however  made; 
and  that  the  application  was  made,  as  a  case,  not  as  a  bill 
of  exceptions.''  So  though  an  erroneous  charge  was  not 
objected  to  at  the  time;  especially  if  founded  upon  evidence 
which  was  wrongly  admitted,  though  objected  to.* 

§  65.  A  new  trial  was  refused,  where  the  plaintiff  recovered 
a  verdict,  and  the  judge's  report  showed,  that  the  defendant 
had  wholly  failed  to  prove  certain  facts  necessary  to  a  justi- 
fication of  the  act  complained  of;  although  at  the  trial  the 
plaintiff  did  not  object  to  the  want  of  such  proof." 

§  66.  It  is  ground  of  new  trial,  that  the  plaintiff,  without 
previous  notice,  objected  to  the  reading  of  a  deposition, 
because  the  cross-interrogatories  were  not  answered;  and  the 
deposition  was  rejected.'' 

'  Robinson  v.  Cook,  6  Taun.  336.      Aco.   Archer  v.  Hubbell,  4  Wend. 
'  Lewis   V.   Stephenson,   2    Hall,     514,  n. 
248.  6  People  v.  Holmes,  6  Wend.  192. 

'  Maynard  v.  Hunt,  5  Pick.  240.  ^  Davies  v.  Morgan,  1  Cr.  &  Jer. 

*  Rich  V.  Penfleld,  1  Wend.  380.       587. 

'  Scott  V.  Delk,  14  Tex.  341. 
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§  67.  But  the  general  rule  is  laid  down,  that  ruling  out  a 
deposition  on  the  ground  of  irregularity  cannot  in  any  case 
be  regarded  as  a  surprise.'  So  where  a  party,  who  had  taken 
the  deposition  of  a  witness,  excepted  on  the  trial  to  so  much 
of  it  as  was  illegal  evidence,  and  the  court  excluded  it  from 
the  jury;  the  other  party  cannot  allege,  as  a  ground  for  a 
new  trial,  that  he  was  surprised.^  So  where  a  certificate  of 
discharge  in  bankruptcy,  granted  by  the  District  Court  of 
the  United  States  in  one  State,  was  offered  in  evidence  as  a 
defence  to  an  action  in  another  State,  and  rejected,  because 
not  authenticated  by  the  judge  according  to  the  act  of  Con- 
gress in  respect  to  the  authentication  of  judgments;  anew 
trial,  asked  on  the  ground  of  surprise,  was  refused,^ 

§  68.  An  affidavit  to  support  an  application  for  a  new 
trial,  on  the  ground  of  surprise,  must  show  merits.''  And 
that  the  contrary  could  be  proved  on  another  trial.'  So  also, 
not  only  that  the  evidence  adduced  at  the  trial  was  unex- 
pected, but  that  the  party  applying  would  have  been  pre- 
pared, had  it  not  been  for  the  surprise,  .with  evidence  to 
contradict  the  evidence  adduced.'  "It  is  necessary  to  swear 
that  you  were  wholly  surprised  by  the  evidence.'" 

§  69.  Where  a  suit  is  managed  by  one  for  several,  his 
aflSdavit  of  facts  and  of  a  surprise  will  support  a  motion  for 
a  new  trial.' 

§  70.  The  afBdavit  for  a  new  trial,  because  of  the  absence 
of  the  party  and  his  witness,  must  state  the  facts  the  witness 
would  prove."    Also  the  reason  of  his  non-attendance.'" 

§  71.  If  a  new  trial  is  sought  on  the  ground  that  a:  witness 

'  Smith  V.  Natchez,  &o.,  1  How.        ^  Walter  v.  Brandeis,  24  Eng.  L. 

Miss.  479.  &  Eq.  245. 

"  Morgan  V.  Winston,  2  Swan,  472.         '  Per    Jervis,    C.   J.,    Roberts    v. 

3  Dorsey  v.  Mawry,  10  S.  &  M.  298.  Holmes,  25  Eng.  L.  &  Eq.  421. 
*  Mechum  v.  Judy,  4  Mis.  361.  »  South  v.  Thomas,  7  Monr.  59. 

'  Holly  V.  Christopher,  3  Monr.  14.         '  South  a.  Thomas,  7  Monr.  58. 

'0  Spillars  v.  Curry,  10  Tex.  143. 
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was  mistaken  in  his  testimony,  and,  having  since  refreshed 
his  memory,  will  testify  differently  on  another  trial;  the 
affidavit  of  the  witness  to  that  effect  should  be  adduced,  and 
the  materiality  of  his  testimony  shown.' 

§  72.  Upon  a  motion  for  a  new  trial,  where  there  were 
several  defendants,  several  affidavits  were  introduced,  tend- 
ing to  show  that  some  of  the  defendants  were  never  served 
with  process,  and  never  authorized  the  plea  which  was  filed. 
The  language  of  the  plea  was,  "The  said  defendants  (naming 
them)  came  in  their  proper  persons,"  &c.,  and  after  they  had 
been  served  with  process,  and  a  replication  was  filed,  the 
record  stated  that  "the  defendants"  joined  issue.  Held,  that 
the  objections  to  the  verdict,  as  set  forth  in  the  affidavits, 
were  obviated  by  the  record.^ 

§  73.  Though  the  plaintiff's  evidence  be  a  surprise  upon 
the  defendant,  yet  the  defendant  may  by  his  own  conduct 
preclude  himself  from  all  relief  on  that  ground.  Thus  a  new 
trial  will  not  be  granted  on  this  ground,  where  the  party 
has  been  guilty  of  laches  in  making  his  motion ;  or  after 
judgment  has  been  entered;  nor  where  a  defendant,  who  exa- 
mines his  own  witness  to  disprove  the  plaintiff's  testimony, 
afterwards  agrees  that  written  points  shall  be  furnished  to 
the  court,  but  neglects  to  furnish  them,  in  consequence  ol 
which  the  judgment  is  delayed  for  several  months,  several 
motion  terms  having  in  the  mean  time  elapsed;  and  does  this, 
without  making  any  objection  on  the  ground  of  surprise, 
until  some  three  months  afterwards.' 

1  Spillars  v.  Curry,  10  Tex.  143.  ^  Peck  v.  Hiler,  30  Barb.  655. 

*  Wright  V.  Haddock,  7  Dana,  253. 
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CHAPTBE  XVII. 

AMOUNT  OF  DAMAGES. 


1.  General  rule. 

2.  Cautiously  applied — remarks 
of  judges. 

3.  Exemplary  damages. 

4.  Second  new  trial. 

5.  Declaration. 

6.  Law  and  fact. 

8.  Joint  defendants. 

9.  Fault  of  party — waiver. 

10.  Slight    excess  —  opinion    of 
judge,  &c. — dissatisfaction. 

13.  Court  above. 

14.  Calculation  of  amount ;  basis 
of  calculation. 


20.  Nominal  damages. 
22.  Too  small  damages. 

29.  Partial  new  trial. 

30.  Remittitur,  ho. 

32.  Assault. 

33.  False  imprisonment. 

34.  Negligence. 

35.  Libel,  &c. 

40.  Malicious  prosecution. 

41.  Trespass  qu.  claus. 

42.  Watercourse. 

43.  Breach  of  promise. 

44.  Seduction,  &c. 


§  1.  A  NEW  trial  may  be  granted  for  excessive  damages? {a) 
As  for  the  finding  of  damages  not  justified  by  the  evidence. 
And  a  refusal  to  grant  a  new  trial  in  such  a  case  is  held 
ground  for  reversal  of  judgment.'^  On  this  subject  it  is 
remarked :  "  This  is  by  no  means  encroaching  upon  the 
jurisdiction  of  the  jury,  nor  drawing  the  question  to  the 
examination  of  a  different  tribunal  from  that  to  which  the 
constitution  has  referred  it,  for  it  is  not  substituting  a  dif- 

I  See  Clerk  v.  Udall,  2  Salk.  649.        ^  p^att  v.  Blakey,  5  Mis.  205. 

(a)  Although  a  new  trial  is  the  legitimate,  and  indeed  exclusive, 
mode  of  correcting  the  errors  of  a  jury  in  this  important  particular,  it 
is  foreign  from  the  plan  of  the  present  work  to  treat  fully  of  the  copious 
subject  of  damages,  or  to  do  more  than  state  the  general  principles 
upon  which  applications  for  a  new  trial  on  this  ground  have  been 
decided,  with  a  few  miscellaneous  illustrations  applicable  to  particular 
injuries  and  actions.  Not  a  few  of  the  cases  founded  upon  the  alle- 
gation of  a  verdict  against  evidence  turn  wholly  or  chiefly  upon  the 
amount  of  damages. 


CH.  XVII.]  AMOUNT  OF  DAMARE3.  431 

ferent  judgment  in  the  place  of  that  which  has  been  pro- 
nounced, but  requiring  the  'same  jurisdiction  to  reconsider 
that  opinion,  which  appears  to  be  erroneous.  Without  this 
general  power  in  the  court,  injustice  would  be  done  in  many 


§  2.  But  excess  of  damages  is  a  cause  for  granting  a  new 
trial  which  the  court  will  look  at  with  great  caution.^  A 
new  trial  on  this  ground  is  said  to  be  rarely  granted  for 
personal  torts.'  So  in  other  cases  judges  have  remarked: 
"Courts  of  justice  have  most  commonly  set  their  faces 
against  them"  (in  actions  for  torts).^  "I  have  always  felt  it 
very  difficult  to  interfere  with  the  verdict  of  a  jury  upon  a 
question  of  amount."*  In  refusing  a  new  trial,  where  a  ver- 
dict had  been  rendered  for  £2,000  for  malicious  prosecution, 
Mansfield,  0.  J.,  said :  "  Could  any  one  say,  that  any  rational 
man  of  character  would  for  £2,000  put  himself  in  this  situa- 
tion ?     If  not,  the  damages  are  not  excessive."" 

§  3.  It  is  the  prevailing  rule,  though  seriously  questioned 
and  elaborately  opposed  by  eminent  jurists  and  commenta- 
tors, that  exemplary  damages  may  sometimes  be  properly 
awarded.'  Thus  a  verdict  for  flOO  actual  damages  and 
$1,000  as  exemplary  damages  was  held  good.'  So  in  an 
action  for  entering  the  plaintiff's  close  and  driving  off  his 
hogs,  though  proved  to  have  been  worth  but  $25,  a  verdict 
for  $100;  on  the  grounds  of  the  invasion  of  the  plaintiff's 
premises,  the  vexation  to  his  feelings,  deprivation  of  his 
property,  its  value,  and  "smart  money,"  or  exemplary  dam- 
ages.'   But  a  verdict  was  set  aside  by  the  court  above,  for  a 

'  Per  Lord  Kenyon,  Duberley  v.  *  Per  Wilmot,   C.  J.,  Huokle  v. 

Gunning,  4  T.  R.  651.  Money,  2  Wils.  205. 

2  Cook  V.  Hill,  3  Sandf.  341.     See  '  PerCresswell,  J.,  Smith M.Wood- 

Chisvers  v.  Lambert,  Barnes,  229 ;  fine,  1  Com.  B.,  N.  S.  661. 

1  Mod.  2 ;  Torre  v.  Summers,  2  N.  &  '  Hewlett  v.  Cruohley,  5  Tann. 

MoC.  267.  277. 

'  Per  Lord  Mansfield,  Gilbert  v.  '  McGehee  v.  Shafer,  9  Tex.  20. 

Burtenshaw,  Cowp.  230.  '  Pendleton  v.  Davis,  1  Jones,  98. 

«  Clark  r.  Bales,  15  Ark.  452. 
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charge,  in  an  action  of  trespass,  that,  if  the  jury  should  be- 
lieve the  plaintiff  entitled  to  exemplary  damages,  "the  law 
left  it  to  their  discretion  to  say  what  the  amount  should  be, 
and  they  could  find  any  amount  they  thought  proper,"  within 
the  limits  of  the  declaration.'  And,  in  general,  where  it  is 
plain,  from  the  amount  of  the  verdict,  that  the  jury  have 
given  exemplary  damages  where  none  should  have  been 
allowed,  the  verdict  will  be  at  once  set  aside.^ 

§  3  a.  In  general,  where  there  is  no  certain  measure  of 
damages,  the  court  will  not  disturb  the  verdict,  except  for 
prejudice,  passion,  or  corruption  in  the  jury,  and  where  the 
verdict  is  palpably  against  evidence.'  Or,  as  is  sometimes 
said,  where  the  damages  found  by  a  jury  depend  on  facts, 
the  court  will  not  interfere.^  In  other  eases  the  proposition 
is  laid  down,  that  the  power  to  grant  new  trials  will  be  ap- 
plied, when  the  damages  are  either  so  large  or  so  small  as  to 
force  upon  the  mind  of  every  one  acquainted  with  the  case 
the  conviction,  that  the  jury  have  acted  under  influence  of  a 
perverted  judgment.' 

§  4.  A  second  new  trial  has  been  refused  for  excess  of  dam- 
ages." So  a  new  trial  has  been  refused,  where  upon  a  second 
trial  the  same  damages  were  given  as  on  the  first.'  So,  in  a 
late  case,  by  means  of  a  railroad  collision  a  child  six  years 
old  was  injured  as  follows.  Her  skull  was  fractured  back  of 
the  ear,  and  the  bone  pressed  in  upon  the  pupil  of  the  eye, 
causing  a  visible  and  permanent  deformity.     Whether  her 

'  Bryan  v.  Aoee,  27  Geo.  87.  v.  Deniston,  5  Cow.  106 ;  Payne  v. 

2  Beveridge  v.  Welch,  7  Wis.  465.  The  Pacific,  &c.,  1  Cal.  33 ;  George  v. 

3  Goodallii.Tliurman,!  Head, 209;  Law,  lb.  363;  Allen  v.  Blunt,  2  W. 
Danville, &c. D.Stewart, 2 Met.  (Ky.)  &  M.  121;  Aiken  v.  Bemis,  3  W.  & 
119  ;  Smith  o.  Woodfine,  1  Com.  B.  M.  348  ;  Carr  v.  Gale,  lb.  38.  But  see 
659  ;  Birchard  v.  Booth,  4  Wis.  67  ;  Josey  v.  Wilmington,  &c.,  11  Rich. 
Treanor  v.  Donahoe,  9  Cush.  228  ;  399  ;  Parker  v.  Lewis,  1  Hemp.  72. 
Sexton  V.  Brook,  15  .Ark.  345  ;  Wells         »  Rice  v.  Sims,  8  Rich.  416. 

«.  Sawyer,  21  Mia.  354;  Lang  «.  Hop-  '  Clapp  k.  Hudson,  &c.,  19  Barb, 

kins,  10  Geo.  37  ;  Barnette  v.  Hicks,  461. 

6Tex.352;  Cook  w.  Garza,  9  lb.  358  ;  «  Chambers  w.  Robinson,  1  Str.  691. 

Goetz  V.  Ambs,  27  Mis.  28  ;  Gilbert  '  Clerk  ./.  Udall,  2  Salk.  649. 
V.  Burtenshaw,  Cowp.  230 ;  Sargent 
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sight  or  health  was  affected,  did  not  distinctly  appear.  Six 
years  afterwards,  when  the  case  was  tried,  no  more  serious 
results  had  appeared,  since  the  first  healing.  The  mind  and 
sight  were  not  seriously  afiected ;  nor  had  there  been  any 
epilepsy  or  fits.  The  defendant  corporation  had  paid  the 
physicians.  Two  verdicts  had  been  rendered  for  $7,000. 
The  first  was  set  aside  for  errors  of  law.  Held,  the  last  ver- 
dict should  stand.' 

§  5.  That  judgment  was  rendered  for  a  larger  sum  than 
that  claimed  in  the  complaint,  is  sufficient  ground  for  a  new 
trial.^  So,  if  the  evidence  does  not  sustain  the  declaration, 
the  verdict  will  be  set  aside,  although  upon  the  evidence 
alone  the  damages  would  not  be  excessive.  Thus  the  com- 
plainant set  forth  a  contract  to  pay  him  a  specific  remunera- 
tion (the  use  of  two  negroes),  for  services  to  be  rendered, 
and,  in  case  of  failure  to  do  so,  to  pay  him  $300.  He  proved 
the  first  part  of  the  contract,  but  failed  to  prove  the  other ; 
and  he  proved  also  that  the  value  of  the  remuneration  pro- 
mised was  $300;  for  which  sum  the  jury  found  a  verdict, 
and  the  court  below  rendered  a  judgment  thereon.  The 
court  above  held,  that,  as  the  alternative  promise  was  not 
proved,  the  verdict  was  without  evidence  to  support  it,  and 
reversed  the  judgment.'  But  a  new  trial  was  refused,  though 
on  a  writ  of  inquiry  after  default  the  jury  assessed  the  dam- 
ages by  the  sum  underwritten  in  the  policy  declared  on, 
without  further  evidence.* 

§  6.  Where  it  is  the  duty  of  the  court  to  determine  the 
amount  of  damages,  and  the  judge  submits  the  matter  to  the 
jury,  who  decide  correctly,  a  new  trial  will  not  be  granted." 

§  7.  Although,  if  a  jury  ask  what  amount  of  damages  will 
carry  costs,  there  is  no  reason  why  the  judge  should  not  in- 

'  Maoon,  &o.  r.Winn,  26  Geo.  250.        *  Thelluson  v.  Fletcher,  1  Doug. 
2  Roberts  t.  Muir,  7  Ind.  544.  315. 

'  McGreal  v.  Wilson,  9  Tex.  426.  '  Hathaway  v.  Crosby,   5   Shep. 

448. 

28 
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form  them ;  yet  their  having  given  a  verdict,  in  ignorance 
that  it  will  not  carry  costs,  is  no  reason  why,  after  an  appli- 
cation for  a  certificate,  which  implies  that  the  verdict  is  re- 
corded, the  verdict  should  be  disturbed." 

§  8.  In  the  case  of  Gregory  v.  Slowraan  (1  Ell.  &  Bl.  369), 
Lord  Campbell,  C.  J.,  suggested  the  point  as  a  doubtful  one, 
whether  a  verdict  against  two  defendants  could  be  set  aside, 
on  the  ground  that  the  damages  were  excessive  as  to  one  of 
them  only,  or  whether,  on  the  other  hand,  as  claimed  for  the 
plaintiff,  "  the  measure  of  damages  ought  to  be  the  sum  which 
ought  to  be  awarded  against  the  most  guilty." 

§  9.  It  is  held  that  a  verdict  will  not  be  set  aside,  where 
the  excess  is  caused  by  the  defendant's  own  fault.^  Or  where 
judgment  is  rendered  against  a  defendant  for  a  slight  amount 
too  much,  if  he  appears  by  design  or  carelessness  to  have 
contributed  to  the  result.'  Or  where  an  improper  deduction 
has  been  made  from  the  plaintiff's  damages,  if  he  is  satisfied.* 
But,  in  an  action  for  injury  to  the  nervous  system  sustained 
by  a  railroad  collision,  the  damages  were  £2,(300.  It  appeared 
that  the  plaintiff  was  advised  by  physicians  to  abstain  from 
his  business — that  of  a  barrister — for  two  years,  but  did  not 
follow  that  advice.  In  overruling  the  motion  for  a  new  trial, 
Erie,  C.  J.,  said,  "It  is  impossible  for  any  one  to  say  posi- 
tively whether,  if  the  plaintiff  had  acted  on  the  advice,  the 
depression  of  mind  resulting  from  that  circumstance  might 
not  have  been  more  injurious  than  his  continuing  in  his 
work."* 

§  10.  A  verdict  will  not  be  set  aside,  merely  because 
higher  damages  were  assessed,  than  the  court  would  have 
given.'    Unless  the  court  are  satisfied  that  the  jury 'either 

'  Kilmore  v.  Abdoolah,  3  Hurl.  &  *  Lucy  v.  Bundy,  9  N.  H.  298. 

Nor.  956.  '  Saunders  v.  The  London,  &o.,  8 

2  Brown   u.  Tanner,  1  Car.  &  P.  Com.  B.— J.  Scott,  N.  S.  887. 

651.  «  Chenowith  17.  Hicks,  6  Ind.  224. 

"  Billingsley  t).  Groves,  5  Ind.  553.  See  Blanchard  v.  Morris,  15  III.  35. 
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were  actuated  by  some  improper  motive,  or  proceeded  on 
some  erroneous  principle  of  assessment.^  Or  are  clearly  con- 
vinced the  damages  are  too  great.''  More  especially  where 
there  is  no  certain  measure  of  damages.^  Or  where  the  ver- 
dict violates  no  rule  of  law.*  Or  there  is  only  a  slight 
excess.' 

§  11.  As  in  cases  of  motion  for  new  trial,  upon  the  ground 
that  the  verdict  is  against  evidence,  generally  ;  the  prevailing 
rule  is,  that  a  new  trial  will  not  be  granted  for  excessive 
damages,  where  the  judge  is  satisfied  with  the  verdict."  But, 
on  the  other  hand,  the  dissatisfaction  of  the  judge  is  not  re- 
garded as  conclusive  in  favor  of  a  new  trial.  Thus  the  ver- 
dict was  sustained,  though  the  judge  reported  the  damages 
to  be  very  excessive.' 

§  12.  In  a  leading  English  case  of  cnwi.  con.,  the  defendant 
offered  evidence,  tending  to  show  gross  negligence  or  inatten- 
tion on  the  part  of  the  husband  in  reference  to  the  conduct  of 
his  wife.  Lord  Kenyon  intimated  to  the  jury,  that  the  evi- 
dence sustained  this  ground ;  but  they  returned  a  verdict  for 
£5,000.  A  motion  for  a  new  trial  was  overruled,  although 
Lord  Kenyon  remarked  that  the  damages  were  much  too 
large,  and  that  he  should  have  been  satisfied  with  merely 
nominal  damages.' 

§  13.  It  is  sometimes  held,  that,  upon  a  rule  for  new  trial 
for  excessive  damages,  the  decision  of  the  court  which  tried 
the  cause  is  conclusive.'  So,  in  North  Carolina,  the  Supreme 
Court  refused  to  reverse  a  judgment  of  the  Superior  Court 

'  Creed  v.  Fisher,  26  Eng.  Law  '  Tnllldge  ».  Wade,  3  Wils.  18; 

and  Eq.  384.  Bennett  v.  Alcook,  2  T.  R.  166  ;  Red- 

2  Woodson  V.  Scott,  20  Mis.  272.  shaw  v.  Brooks,  2  Wils.  405  ;  Britton 

»  Jacobs  V.  Bangor,  4  .Sliep.  187  ;  v.  South,  &o.,  3  Hurl.  &  N.  963. 

Lang  V.  Hopkins,  10  Geo.  37 ;  Fish  '  Sharpe  v.  Brice,  2  W.  Bl.  942. 

V.  Roseberry,  22  III.  288.  '  Duberley  v.  Gunning,  4  T.   R 

*  Steppacher  v.  Reneau,  25  Miss.  651. 

114.  '  Young  V.  Hairston,  3  Dev.  55. 

s  Milton  V.   Blackshear,  8   Flori. 
161. 
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and  order  a  new  trial,  because  of  the  alleged  finding  of  exces- 
sive damages  by  the  jury,  or  the  refusal  of  the  court  to  set 
aside  that  finding.*  But  the  qualified  rule  is  more  generally 
adopted,  that  a  verdict  will  not  be  set  aside  for  this  cause  by 
the  court  above,  unless  in  case  of  partiality,  corruption,  &c.^ 

§  14.  The  application  for  a  new  trial  on  the  ground  of 
excessive  damages  is  of  course  more  favorably  received, 
where  the  jury  have  disregarded  some  definite  basis  of  cal- 
culation, than  where  from  the  nature  of  the  case  the  damages 
are  left  to  their  discretion.  To  the  former  class  of  cases 
belong  actions  on  contracts  or  for  torts  done  to  property, 
the  value  of  which  may  be  ascertained  by  evidence;  in  which 
therefore  a  new  trial  will  be  awarded,  if  the  finding  be  con- 
trary to  the  evidence.'  It  is  ground  of  new  trial,  that  mis- 
takes were  made  by  the  jury  in  their  calculations.^  But,  on 
a  motion  to  set  aside  a  verdict  for  excessive  damages,  it  is 
not  allowable  to  prove,  by  the  jurors,  their  mode  of  compu- 
tation.* And  if  by  any  calculation,  which  the  evidence  will 
reasonably  support,  the  verdict  can  be  sustained  as  to  amount, 
a  new  trial  should  not  be  granted,  whether  it  be  the  same 
calculation  made  by  the  jury  or  not.*(a)  As  where  the  judge 
of  the  court  below  certified  that  he  had  made  a  laborious 
calculation,  which  resulted  in  a  larger  amount  than  was  found 
by  the  jury.'  Nor  when  the  damages  appear  to  have  been 
assessed  neither  at  the  highest  nor  the  lowest  estimate  of 

'  M'Eae  v.  Lilly,  1  Ired.  118.  *  KlUen  v.  Sistnink,  7  Geo.  283. 

2  Cropsey  v.  Murphy,  1  Hilt.  126 ;  See  Southwestern,  &c.  v.  Faulk,  24 

Blum  V.  Higgins,  lb.  147 ;  Lester  v,  Geo.  356. 
Barnett,  33  Miss.  584.  '  Hovey  v.  Luce,  31  Maine,  346. 

a  Lang  ti.  Hopkins,  10  Geo.  37.        ^  Daoy  ».  Gay,  16  Geo.  203. 
See  Fish  v.  Roseberry,  22  111.  288  ;        '  Snelling  v.  Darrell,  17  Geo.  141. 
Southwestern  Railroad  v.  Faulk,  24 
Geo.  356. 


(a)  In  a  suit  to  recover  a  slave  or  her  value,  it  is  no  ground  for  a  new 
trial,  that  the  jury  assessed  the  price  of  the  slave  at  $85  more  than  her 
value,  the  judgment  being  in  the  alternative,  for  the  slave  or  her  value. 
Cochrane  v.  Winburn,  13  Tex.  143. 
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witnesses,  and  there  is  nothing  indicating  that  the  jury  must 
have  acted  under  the  influence  of  passion  or  undue  bias.' 

§  15.  In  some  cases,  the  plaintiff  ought  not  to  be  held  to  the 
most  explicit  or  exact  proof  of  the  amount  of  his  damages, 
and  the  jury  are  warranted  in  exercising  a  liberal  discretion. 
Thus,  in  an  action  for  infringement  of  a'patent,  there  was  no 
proof  of  the  cost  of  the  manufacture,  or  of  the  sale  price, 
but  it  was  in  evidence  that  sales  were  highly  profitable,  and 
that  the  defendants  had  manufactured  and  sold  very  large 
quantities.  No  proof  was  offered  by  the  defendants  in  regard 
to  the  amount  of  their  manufacture  or  sales,  nor  of  the  value 
of  the  article  in  the  market.  Held,  a  verdict  for  the  plaintiff 
for  $2,000  should  not  be  set  aside.'  So,  though  the  damages 
appear  greater  than  the  court  would  have  given,  yet  if  they 
depend  on  sundry  matters  of  account,  which  the  evidence 
does  not  enable  the  court  to  state  with  precision.^ 

§  16.  A  new  trial  was  granted,  where  the  plaintiff  sued 
for  a  balance  of  $300  on  an  account  for  $700,  admitting  the 
payment  of  $400,  and  then  proved  only  about  $600  of  the 
account,  and  the  jury  brought  in  a  verdict  for  the  whole 
balance.''  So  in  case  of  a  verdict,  finding  the  value  of  a 
chattel  to  be  $45,  and  assessing  $100  for  the  use  or  detention 
of  it  from  the  commencement  of  suit.'  Or  a  verdict,  in 
trover,  for  the  full  value  of  slaves,  where  the  plaintiff  has 
only  a  life-estate."  So  where  the  price  of  three  slaves,  sold 
with  warranty  of  soundness,  was  $2,550;  and,  in  an  action 
for  a  breach  of  warranty  as  to  two  only,  the  damages  were 
$2,200.'  So  where,  in  an  action  for  the  rents  and  profits  of 
land,  before  recovered,  but  which  the  defendant  retained  two 
or  three  months  after  such  recovery,  the  verdict  was  for  more 

'  Gilbert   v.  Woodbury,  9  Shep.        «  Allen  v.  Brown,  11  Tex.  520. 
246.  '  Sohnette  v.  Sutter,  23  Mis.  240. 

'  Stephens  v.  Felt,  2  Blatch.  C.  C.        ^  Morris  v.  Thomson,  1  Rich.  65. 
37,39.  '  Ingraham  B.Russell,  3  How.  Miss. 

'  Douglas  V.  Chapin,  26  Conn.  76.  304. 
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than  $200,  although  it  appeared  in  evidence  that  the  annual 
value  did  not  exceed  $200.'  So  where,  in  an  action  for  har- 
boring and  concealing  slaves,  founded  upon  the  loss  of  their 
services  for  six  days  and  certain  expenses  of  recovering 
them,  which  could  not  according  to  the  evidence  exceed  six 
hundred  dollars,  the  verdict  was  for  twelve  hundred ;  a  new 
trial  was  granted,  at  the  cost  of  the  defendant.^ 

§  17.  Damages  in  a  suit  for  the  wrongful  taking  of  pro- 
perty will  not  be  regarded  as  excessive,  merely  because  they 
greatly  exceed  the  price  obtained  by  a  sale  of  the  property. 
Thus  a  new  trial  was  refused  in  an  action  of  trover,  where 
the  damages  were  three  times  the  amount  for  which  the 
property,  being  machinery  in  a  factory,  sold  at  auction  at 
sheriff's  sale.* 

§  18.  It  is  ground  of  new  trial,  if  the  jury  find  arbitrary 
damages,  instead  of  an  increased  rent,  which  by  agreement 
is  the  measure  of  damages.*  But  not,  in  case  of  a  penalty, 
where  the  verdict  is  for  a  less  sum.'  Or  for  stipulated  dam- 
ages.° 

§  18  a.  Where  the  criterion  of  damages  is  fixed  by  law, 
if  the  jury,  after  judgment  by  default,  assess  too  great  an 
amount,  the  court  should  set  aside  the  verdict.'  So  where 
the  rule  of  damages  is  fixed  by  statute,  and  the  verdict  is 
evidently  the  result  of  a  mistaken  view  of  the  rule  applicable 
to  the  facts."  But,  on  the  other  hand,  where  a  statute  pro- 
vides expressly  that  the  jury  in  cases  under  the  statute  shall 
"be  the  sole  judges  of  the  damages  sustained;"  the  courts 
have  no  authority  to  set  aside  a  verdict,  for  excess  in  the 
damages.' 

'  Lehre  v.  Sumter,  3  Brev.  19,  ^  Hasbrouok  v.  Tappen,  15  John. 

^  Jones  V.  Van  Zandt,  2  McLean,  200. 

611.  '  White  V.  Green,  3  Monr.  155. 

3  Ayer  v.  Bartlett,  9  Pick.  156.  s  Todd  v.  Boone  County,  8  Mis. 

'  Farrant  d.  Olmins,  3  B.  &  Aid.  431. 

692.  9  Lewis  v.  Black,  27  Miss.  425. 

°  Astley  V.  Welden,  2  B.  &  P.  346  ; 
Dennis  K.Cummius,  3  John.  Cas.  297. 
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§  19.  It  is  held  that  a  new  trial  will  not  be  ordered,  merely 
for  a  failure  to  assess  nominal  damages.'  More  especially 
when  substantial  justice  has  been  done.^ 

§  20.  In  an  action  for  cutting  down  one  hundred  and 
eighty-two  timber  trees,  held  not  error  for  the  judge  to 
leave  it  to  the  jury,  whether  the  party  was  entitled  to  more 
than  nominal  damages,  and  if  so,  how  much.' 

§  21,  In  general,  the  court  will  not  grant  a  new  trial,  to 
enable  the  plaintiff  to  recover  vindictive  damages  merely. 
Otherwise  if  he  is  entitled  to  nominal  damages  only,  and  the 
action  is  brought  to  try  a  question  of  permanent  right.* 

§  22,  It  is  said  in  an  old  case,  "a  notion  has  prevailed, 
that  where  damages  are  excessive  a  new  trial,  &c.,  may  be 
granted,  but  not  where  damages  are  less  than  they  ought  to 
be,  though  there  is  as  much  reason  for  a  new  trial,  &c.,  in 
the  one  case  as  the  other."* 

§  23.  A  verdict  will  not  be  set  aside  merely  for  the  small 
amount  of  damages,  however  trifling  it  may  be.  As  where 
the  amount  was  half  a  farthing.^ 

§  24.  A  new  trial  will  not  be  granted,  on  the  ground  that 
from  the  small  amount  of  damages  the  jury  must  have  come 
to  a  compromise,  unless,  from  the  circumstance  of  the  case, 
it  is  evident  that  there  has  been  a  total  refusal  on  the  part  of 
the  jurors  to  discharge  their  duty,  and  the  verdict  is  neces- 
sarily wholly  inconsistent.' 

'  Patton  V.  Hamilton,  12  Ind.  256.  ^  Marsliam  v.  BuUer,  2  Ro.  E.  21  ; 

s  The  State  v.  Miller,  5  Blackf.  Cro.  Jao.  458.     See   Lord  G— r   u. 

381.  Heath,   Barnes,  445 ;    Hayward  v. 

3  Archibald  w.  Davis,  4  Jones,  133.  Newton,  2  Str.  940  ;  Barker  «.  Dixie, 

*  Plumleigh  v.  Dawson,  1  Gilm.  2  Str.  1051 ;  Mauricet  v.  Brecknock, 

544.     See  Johnson  v.  Weedman,  4  2  Doug.  509  ;  Barges  v.  Nightingale, 

Scam.  495 ;  Jenny  ».  Delesdemier,  Barnes,  230. 

2  App.  183.  '  Richards  v.  Rose,  24  Eng.  L,  & 

'  Tutton  V.  Andrews,  Barnes,  448.  Eq.  406. 
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§  25.  A  new  trial  was  refused,  where  the  verdict  was  for 
fifty  dollars,  in  a  case  of  very  great  bodily  injury  by  being 
run  over  with  a  dray ;  the  plaintiff  being  in  fault,  but  less 
so  than  the  defendant.^ 

§  26.  The  court  refused  to  grant  a  rule  for  a  new  trial,  on 
the  ground  of  the  insufficiency  of  the  damages,  where  the 
jury  had  given  only  one  farthing  damages  in  an  action  of 
trespass  for  taking  the  plaintiff  before  a  magistrate,  upon  an 
unfounded  charge  of  felony,  merely  because  a  question  of 
character  was  involved.^ 

§  27.  The  rule,  against  granting  a  new  trial  on  the  ground 
of  too  small  damages,  in  actions  for  wrongs  or  injuries,  is  by 
no  means  without  exceptions.  .More  especially  where  the 
circumstances  furnish  a  reasonably  certain  measure  of  dam- 
ages.^ As  where,  in  an  action  for  injury  caused  by  running 
over  the  plaintiff,  the  jury  found  a  verdict  for  6d.  damages, 
though  the  plaintiff  had  paid  il.  10s.  for  necessary  surgical 
attendance.^  So  upon  a  writ  of  inquiry,  in  an  action  for 
dilapidations,  two  surveyors  were  called  on  each  side:  those 
called  for  the  plaintiff  estimated  the  dilapidations,  the  one  at 
119Z.,  the  other  at  124Z.;  those  called  for  the  defendant  esti- 
mated them,  the  one  at  63?.  15s.,  the  other  at  681.  Verdict 
for  36Z.  10s.  The  court  ordered  that  the  inquisition  be  set 
aside  without  costs,  unless  the  defendant  would  consent  to 
the  verdict  being  entered  for  63Z.  15s.'  So  a  new  trial  was 
granted,  where,  in  an  action  against  a  lessee  for  cutting  down 
a  grove  of  large  oak-trees  which  surrounded  the  buildings, 
evidence  was  furnished,  not  only  of  serious  injury,  but  of 
the  actual  extent  of  the  injury,  and  the  jury  found  only 
nominal  damages."   Yerdicts  have  also  been  set  aside  on  this 

'  Flanders  v.  Meath,  27  Geo.  358.        <  Tedd  v.  Douglas,  5  C.  B.  (N.  S.) 

2  Apps  V.  Day,  26  Eng.  L.  &  Eq.     895. 
335.  5  Weeding  u.  Mason,  2  C.  B.  (N. 

»  Bishop  V.  The  Mayor,  &o.,  7  Geo.     S.)  382. 
200.  6  English  v.  Clerry,  3  Hill  (S.  C), 

279. 
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ground,  in  cases  of  libel,'  slander,'  and  assault.'  Thus  the 
defendant  had  fired  a  gun  loaded  with  buckshot  at  the  plain- 
tiff, and  nearly  taken  otF  an  arm.  In  an  action  for  assault 
and  battery,  the  jury  gave  a  verdict  for  one  dollar.  On  mo- 
tion for  a  new  trial,  the  court  remarked,  that  the  jury  had 
behaved  shamefully,  and  deserved  the  severest  reprehension 
for  such  glaring  partiality  and  injustice,  and  granted  the 
motion.* 

§  28.  In  general,  where  the  damages  are  susceptible  of 
computation,  if  too  small,  the  verdict  may  be  set  aside.'  As 
where,  in  an  action  on  a  note,  the  verdict  was  for  the  full 
amount,  without  deductions  for  indorsements."  So  where,  in 
an  action  on  a  warranty,  the  plaintiff's  evidence  was  con- 
clusive, but  the  jury  found  a  verdict  for  one  cent  damages.' 
So  where,  in  assumpsit  on  the  implied  warranty  of  the  sound- 
ness of  a  negro,  a  verdict  was  given  for  the  plaintiff,  for  one 
dollar.'  So  the  defence  to  an  action,  brought  to  foreclose  a 
mortgage,  was  failure  of  consideration  as  to  the  notes  secured, 
on  the  ground  of  eviction  from  one  of  the  four  pieces  of  land 
purchased,  with  an  averment,  that  such  piece  of  land  was 
■worth  $2,000.  The  defendaint  introduced  three  witnesses,  one 
of  whom  estimated  the  land  at  $900  to  $1,050,  another  at 
$1,125,  and  the  third  at  $1,200,  which  evidence  was  not  con- 
tradicted by  the  plaintiffj  nor  the  witnesses  impeached.  A  ver- 
dict for  $440,  for  breach  of  the  covenants  in  the  plaintiff's  deed, 
was  set  aside  as  contrary  to  evidence."  So  where  the  damages 
have  been  reduced  by  the  admission  of  improper  evidence, 
this  is  ground  for  setting  aside  the  verdict."  In  some  cases, 
however,  a  new  trial  has  been  refused  on  this  ground,  though 

'  Levi  V.  Milne,  4  Bing.  195.  &c.  v.  Smith,  9  Pick.  11 ;  Russell  v. 

8  Rixey  v.  Ward,  3  Rand.  52  (an-  Ball,  Barnes,  445. 

thorized  by  statute).  «  Houston  v.  Morrisson,  10  Tex.  1. 

»  Baoot  V.  Keith,  2  Bay,  466.  '  Wallace  v.  Frazler,  2  N.  &  McC. 

«  Bacot  V.  Keith,  2  Bay,  466.  516. 

»  See  Parr  v.  Purbeck,  8  Mod.  194 ;  »  Verdier  v.  Trowell,  6  Rich.  166. 

Earl,  &o.  V.  Sadler,  12  lb.  348 ;  Wood-  »  Fawcett  v.  Woods,  5  Clarke,  400. 

ward  V.  Eades,  1  Str.  425  ;  Markhatn  i"  Tutton  v.  Andrews,  Barnes,  448. 
V.  Middleton,  2  lb.  1259 ;  Taunton, 
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there  was  a  manifest  error  of  computation.  A  strong  case 
of  this  nature  was  where  the  jury  allowed  interest  upon  a 
note  only  from  the  date  of  the  writ,  whereas  it  should  have 
been  allowed  from  the  date  of  the  note;  and  the  effect  was, 
to  reduce  the  verdict  to  a  sum  which  imposed  the  costs  upon 
the  plaintiff.'  So  a  new  trial  was  refused,  in  a  case  of  com- 
putation, for  too  small  damages,  though  the  verdict  was  con- 
trary to  the  instructions  of  the  court.^ 

§  28  a.  In  an  action  for  an  injury  sustained  upon  a  rail- 
road, it  appeared,  without  contradiction,  that  the  plaintiff  in 
consequence  of  the  injury  remained  insensible  through  the 
day;  that  he  did  not  use  his  feet  or  hardly  know  that  he  had 
any  feet  for  ten  or  twelve  days ;  and  was  laid  up  nearly  five 
months,  and  most  of  the  time  confined  to  the  house.  A 
verdict  for  the  plaintiff  for  six  cents  damages  was  on  his 
motion  set  aside.* 

§  29.  Where  the  damages  are  excessive,  a  new  trial  may 
be  granted,  to  determine  the  damages,  without  opening  the 
whole  case."  So  where  the  jury  find  for  the  plaintiftj  and 
assess  damages  for  the  detention  of  his  property,  but  do  not 
find  the  value  of  the  property;  the  court  may  award  a  writ  of 
inquiry  to  assess  the  value,  and  not  order  a  new  trial  in  toto." 


§  30.  The  court  may  allow  a  remittitur  of  the  excess  of 
damages  found,  and  overrule  a  motion  for  a  new  trial.*  Thus, 
even  in  an  action  for  a  personal  injury,  the  sum  to  be  entered 
was  named  by  the  court.'  But,  in  case  of  a  verdict  for 
twenty-five  dollars  more  than  the  evidence  warranted,  the 

'  Hager  v.  Weston,  7  Mass.  110.  '■  Key  v.  Allen,  3  Murph.  523. 

Aco.  Walker  v.  Smith,  1  Wash.  Cir.  °  Young   v.    Englehard,   1   How. 

202  ;  Bourke  v.  Bulow,  1  Bay,  49.  Miss.    19  ;    Smith  v.    Paul,  8   Pqrt. 

"  Walker  v.  Smith,  4  Ball.  389.  503  ;   Reasouer   u.   Brown,  19  Ark. 

'  Robbins  v.  The  Hudson,  &o.,  7  234 ;  Evertson  v.  Sawyer,  2  Wend. 

Bosw.  X.  507  ;  Harry  v.  Watson,  4  T.  R.  659, 

*  Boyd  V.  Brown,  17  Pick.  453 ;  n. ;  Branch  v.  Bass,  5  Sneed,  366. 

Robbins  c.  Townsend,  20  lb.  345  ;  '  Dillin  v.  Murphy,  3  Saudf.  19. 
Hanistou  v.  Sale,  6  S.  &  M.  634. 
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court,  apprehensive  that  there  was  culpable  inattention  or 
indifference  on  the  part  of  the  jury,  did  not  order  a  remittitur, 
but  remanded  the  cause  for  a  new  trial.'  So  if  the  jury  find 
a  gross  sum  for  principal  and  interest,  where  the  plaintiff  is 
not  entitled  to  interest,  and  it  cannot  be  collected  from  the 
verdict  what  part  of  the  sum  was  found  for  interest;  the  ver- 
dict will  be  set  aside  and  a  new  trial  ordered,  although  the 
plaintiff  offer  to  release  the  interest.'(a) 

§  31.  Where  an  obvious  arithmetical  error,  in  a  discount 
specially  pleaded,  was  corrected  by  a  jury,  so  that  the  dis- 
count allowed  was  greater  than  that  claimed  by  the  plea,  the 
court  would  not  set  aside  the  verdict.^  But  on  an  indict- 
ment for  larceny  of  several  articles  of  the  same  kind,  for  each 
of  which  there  is  a  specific  penalty,  if  a  less  number  be 
proved  than  is  laid  in  the  indictment,  and  the  jury  find  a 
general  verdict,  a  new  trial  will  be  granted,  although  the 
attorney -general  offers  to  procure  a  remission  of  the  penalties 
for  all  but  the  articles  proved.* 

'  lilies  V.  Diercks,  16  Tex.  251.  •  The   State  v.  Herring,  1   Brer. 

2  Lesesne  v.  Grant,  1  Brev.  403.        159. 
'  Richardson  v.  Murray,  Cheves, 
11. 

(a)  In  a  late  English  case,  in  which  the  defendant  had  seized  and 
sold  the  stock  upon  the  plaintiff's  farm,  claimiag  under  an  instrument, 
which  was  ruled  to  be  a  bill  of  sale  to  her  by  a  former  occupier  of  the 
stock  then  on  the  farm,  as  security  for  money  advanced  by  her ;  and  the 
plaintiff  had  repeatedly  applied  to  the  defendant  in  vain  for  accounts  of 
his  claim ;  and  there  was  no  satisfactory  evidence  as  to  whether  the 
original  debt  was  subsisting  ;  and  the  sale  included  many  things  which 
the  defendant  must  have  known  were  not  in  the  bill  of  sale  at  all ;  and 
there  were  circumstances  of  great  aggravation :  it  was  held,  that  it  was 
rightly  left  to  the  jury  whether  they  believed  the  debt  to  be  due,  and 
whether  it  was  due  to  the  assignor  as  executrix,  and  that,  if  not,  they 
should  find  for  the  plaintiff,  and  it  was  a  proper  case  for  vindictive 
damages.  The  jury  having  given,  beyond  the  full  value  of  the  stock 
seized,  more  than  double  that  value  by  way  of  damages,  the  court  were 
reluctant  to  interfere,  although  they  thought  the  amount  excessive,  and 
recommended  a  compromise.     Thomas  v.  Harris,  3  Hurl.  &  Nor.  961. 
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§  32.  The  court  will  not  set  aside  a  verdict  for  excessive 
damages,  in  trespass  against  the  person,  unless  they  are  so 
extravagant  as  to  induce  a  suspicion  of  improper  conduct.' 
Thus  a  verdict  was  sustained  for  the  sum  of  £200  for  a  blow 
on  the  face,  causing  a  black  eye,  the  court  remarking,  "  The 
plaintiff  has  been  used  unlike  a  gentleman  by  the  defendant 
in  striking  him,  withholding  his  property  (which  was  a  turtle, 
delivered  by  mistake  to  the  defendant,  and  demanded  by  the 
plaintiff),  and  insisting  upoQ  his  privilege,  all  of  them  tending 
to  provoke  him  to  seek  his  revenge  in  another  way  than  by 
law.'""  But  a  new  trial  will  be  awarded,  where  the  verdict 
shows  a  want  of  sound  discretion,  or  passion,  partiality,  pre- 
judice, or  corruption.^  Thus  a  new  trial  was  awarded  where 
$2,000  were  given  for  assault  with  a  whip.^  So  in  case  of  a 
verdict  for  $9,000  for  assault  and  false  imprisonment,  the 
damages  being  held  unreasonable  and  outrageous,  such  as 
must  strike  every  one  at  first  blush  as  enormously  di.spro- 
portioned  to  the  case  proved.'  So,  in  an  action  for  assault,  a 
verdict  for  £200  was  set  aside.*  So,  where  no  special  injury 
was  shown,  a  verdict  of  $1,000  for  ejecting  a  passenger,  who 
refused  to  pay  his  fare,  at  a  place  some  distance  from  the 
station.' 

§  33.  The  same  rule  against  a  new  trial  is  adopted  in 
actions  for  false  imprisonment.'  As  in  case  of  a  verdict  for 
£300  f  or  for  £3,000.'°  So,  where  the  imprisonment  was 
under  an  illegal  warrant  from  Lord  Halifax,  Secretary  of 
State,  a  verdict  for  £1,000."    But  a  verdict  for  £2,000  has 

'  Bell  V.  Morrison,  27  Mlgs.  68;        «  Goldsmith    v.   Sefton,   3    Anst. 

Benson  v.  Frederick,  3  Burr.  1845  ;  808  ;  Jones  v.  Sparrow,  5  T.  R.  2.57. 
Duoker    v.   Wood,  1    T.    R.    277 ;        '  Terre  Haute,  &o.  v.  Vanatta,  21 

Chanellor  v.  Vaughn,  2  Bay,  416.  111.  188. 

2  Grey  v.  Sir  Alexander  Grant,  2        '  Huckle  v.  Money,  2  Wils.  205. 
Wils.  252.  9  Leeman  v.  Allen,  2  Wils.  1 60. 

»  Coffin  V.  Coffin,  4  Mass.  1.  i»  Fabrigas  v.   Mostyn,  2  W.   Bl. 

*  Goetz  V.  Ambs,  22  Mis.  170.  929. 

"  M'Connell  v.  Hamptbn,  12  John.        "  Beardmore  v.  Carrinffton,  2  Wils. 

234.  244. 
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been  set  aside.*  So  a  verdict  for  |9,000.^  So  a  verdict  for 
£100,  where  the  evidence,  in  the  view  of  the  court,  would 
have  sustained  a  plea  of  dccord  and  satisfaction.* 

§  84.  In  an  action  for  a  personal  injury  arising  from  in- 
disputable negligence,  the  injury  being  permanent  and  re- 
covery apparently  hopeless,  the  court  will  not  reduce  the 
damages,  if  the  judge  is  not  dissatisfied  with  the  verdict.'' 
Thus  where  a  pole,  used  as  a  toll-gate  upon  a  turnpike  road, 
was  so  insecurely  fixed  as  to  form  an  obstruction  to  the  road, 
and  a  passenger  travelling  in  the  stage-coach  along  the  road 
had  his  thigh  badly  fractured  by  the  upsetting  of  the  coach 
in  the  night-time,  occasioned  by  the  running  of  the  horses 
and  coach  against  the  pole,  in  consequence  of  the  driver's  fail- 
ing to  see  the  obstruction ;  held,  in  view  of  all  the  evidence, 
and  the  serious,  if  not  irreparable  injury  done  to  plaintiff,  a 
verdict  of  $4,000  in  his  favor  against  the  turnpiiie  company 
was  not  excessive.'  So  in  an  action  by  an  administratrix  to 
recover  damages  for  the  killing  of  the  intestate,  her  husband, 
by  the  wilful  neglect  of  the  defendant,  the  facts  proved 
showed  that  the  killing,  although  not  intentional,  was  the 
result  of  perfect  recklessness.  A  verdict  for  $1,000  was  held 
not  to  be  excessive,  even  if  punitive  damages  were  not  allow- 
able.^ So,  in  consideration  of  the  past  and  future  disability 
of  a  passenger^  injured  by  a  railroad  collision ;  held,  a  ver- 
dict of  $4,500  was  not  so  excessive  as  to  indicate  partiality, 
prejudice,  passion,  or  anything  improper  in  the  jury.'  But 
where  a  passenger  on  a  railroad  had  his  leg  broken  and  some 
flesh  wounds  on  the  head,  by  a  collision,  and  was  restored  to 
sound  health  after  about  ten  months,  but  the  injured  leg  was 
somewhat  shorter  than  the  other;  held,  a  verdict  of  $6,000 
was  excessive,  and  a  new  trial  was  ordered,  unless  the  plain- 

1  Ash  V.  Ash,  Comb.  357.  "  Danville,  &c.  ii.  Stewart,  2  Met. 

2  M'Connell  v.  Hampton,  12  John.     Ky.  119. 

234.  5  Chiles  v.  Drake,  2  Met.   (Ky.) 

3  Price  V.  Severn,  7  Blng.  316.  146. 

*  Britton  v.  South,  &o.,  3  flurl.  &  '  Curtiss  v.  Eochester,  &c.,  20 
Nor.  963.  Barb.  282. 
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tiff  would  Stipulate  to  reduce  ttie  verdict  to  $4,000.'  So  in 
an  action,  for  negligently  causing  the  death  of  the  plaintifi^'s 
son,  who  was  four  years  of  age ;  a  Verdict  for  $1,500  was  set 
aside.^ 

§  35.  There  is  no  action,  in  which  a  motion  for  new  trial 
on  the  ground  of  excessive  damages  has  been  more  fre- 
quently overruled,  than  that  for  libel  or  slander.'  As  where 
the  damages  for  a  libel  were  $1,400,  and  the  defendant  a  man 
of  wealth  and  influence.^  So,  in  a  case  of  slander,  a  verdict 
for  £4,000.'  So,  for  a  charge  of  perjury,  $7,000,  the  defend- 
ant being  \QTy  rich.^ 

§  36.  In  an  action  for  slander,  in  imputing  undue  fami- 
liarity with  a  female  servant,  misappropriation  of  the  sacra- 
ment-money, &c.,  to  a  clergyman,  a  verdict  for  £750  having' 
been  rendered,  the  court  refused  to  set  it  aside,  Cockburn, 
C.  J.,  remarking,  "Looking  at  the  destructive  and  fatal  ten- 
dency of  the  imputations  cast  upon  the  plaintiff  as  a  clergy- 
man and  a  gentleman,  the  damages  are  anything  but  exces- 


§  37.  More  especially  the  verdict  will  not  be  set  aside, 
where  there,  is  a  plea  of  justification.' 

§  38.  Where  the  jury,  in  an  action  for  slander,  charging 
the  plaintiff  with  theft,  swindling,  &c.,  rendered  at  first  a 
verdict  for  $1,100  damages,  from  which  the  judge  dissented, 
and,  after  expressing  his  own  views  and  urging  reasons 
against  so  large  an  amount  of  damages,  returned  them  to  a 

'  Clapp  u.  Hudson,  &c.,  19  Barb.  v.  Perry,  8  Cow.  214 ;   Douglass  v. 

461.  Tousey,  2  Wend.  352. 

*  Lehman  v.  Brooklyn,  29  Barb.  '  Bodwell  v.  Osgood,  3  Pick.  379 ; 

234.  Southwick  v.  Stevens,  10  John.  443. 

3  See  Shute  v.  Barrett,  7  Pick.  82 ; '  <•  Townseud  v.  Hughes,  2  Mod.  160. 

Neal  V.  Lewis,  2  Bay,  204 ;  Davis  v.  ^  Ryclsman  v.  Parkins,  9  Wend. 

Davis,  2  N.  &  McC.  81 ;   S.  Jones,  470. 

200  ;  Tillotson  v.  Cheetham,  2  Jolin.  '  Highmore    v.    The    Earl     and 

63  ;  Coleman  v.  Southwick,  9  John.  Countess  of  Harrington,  3  Com.  B. 

45  ;  Letton  v.  Young,  2  Met.   (Ky.)  (3  J.  Scott,  N.  S.)  142. 

658  ;  Root  v.  King,  7  Cow.  613  ;  Cole  *  Clark  v.  Binney,  2  Pick.  113. 
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second  consideration,  tbe  result  of  which  was  a  verdict  for 
$800 ;  held,  a  new  trial  would  not  be  granted,  although  the 
conduct  of  the  plaintiff  had  been  such,  as  to  raise  a  doubt 
whether  he  was  entitled  to  more  than  nominal  damages.' 

§  39.  In  this,  however,  as  in  other  actions,  an  exception 
to  the  general  rule  is  made.  The  amount  must  be  so  large 
as  to  be  clearly  and  grossly  unjust,  and  to  make  it  apparent 
that  it  is  the  result  of  excitement  or  some  other  influence 
than  that  of  the  law  and  the  evidence.'  The  damages  must 
be  exorbitant,  or  such  as  at  first  blush  appear  to  have  been 
the  offspring  of  partiality,  corruption,  passion,  prejudice, 
malice,  or  undue  bias.'  The  amount  must  show  unfair  deal- 
ing.'' The  rule  of  fair  compensation  must  have  been  departed 
from.'  Thus,  in  an  early  case,  a  verdict  for  £1,500  for  call- 
ing the  plaintiff  a  "  traitor"  was  set  aside." 

§  40.  The  rule  against  granting  a  new  trial  for  excessive 
damages,  has  been  applied  to  the  action  for  malicious  prosecu- 
tion, where  the  verdict  was  for  £50  ;^  or  £250  f  or  $500 ;' 
or  £400."  So  where  an  attachment  was  sued  out  on  a  paid 
judgment,  and  property  to  the  amount  of  $180  sold,  and  the 
defendant  in  the  attachment  for  a  malicious  prosecution  re- 
covered $750."  So  for  indicting  a  baronet,  a  military  officer, 
and  member  of  Parliament,  for  larceny,  with  a  view  to  screen 
the  prosecutor  from  the  charge  of  usury ;  a  verdict  was  given 
for  £10,000.  The  defendant  was  proved  to  be  a  man  of  great 
wealth.     The  motion  for  a  new  trial  was  overruled.'* 

'  Woodruff    V.     Eiohardson,     20  '  Barnes,    436.      See     Caddy    u. 

Conn.  238.  Barlow,  1  Man.  &  R.  275  ;  Chambers 

^  Potter   V.    Thompson,  22   Barb.  v.  Robinson,  1   Str.   691 ;    Harry  v. 

87.  Watson,  4  T.  R.  659,  n. 

'  Fallensteiu  v.  Boothe,  13  Mis.  '  Farmer  u.  Darling,  4  Burr.  1971. 

427.  '  Paukett  v.  Livermore,  5  Clarke, 

^  Mayson  v.  Sheppard,  12  Rich.  277. 

254.  '°  Gilbert  v.   Burtenshaw,   Cowp. 

*  Broach  v.   King,  23   Geo.  500;  230. 

Guard  o.  Risk,  11  Ind.  156.  "  Bump  v.  Betts,  23  Wend.  85. 

6  Wood  V.  Gunston,  Sty.  466.  ''  Leith  v.  Pope,  2  W.  Bl.  1327. 
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§  41.  New  trials  for  excessive  damages  have  been  often 
applied  for  in  the  action  of  trespass  qu.  cl}{{ji)  Thus  in  an 
action  against  custom-house  ofiBcers,  for  entering  the  dwell- 
ing-house of  the  plaintiff  to  search  for  goods,  the  jury  gave 
a  verdict  for  £100.  In  overruling  the  motion  for  a  new 
trial,  Wilmot,  C.  J.,  said,  "  The  plaintiff  being  a  butcher  or 
inferior  person  makes  no  difference.  The  suspicion  of  having 
run  goods,  is  the  same  damage  to  him  as  if  he  was  the  greatest 
merchant  in  London."^ 

§  42.  A  verdict,  in  an  action  for  injury  to  a  mill,  by  caus- 
ing the  water  to  flow  back  thereon,  will  not  be  set  aside  for 
excessive  damages,  unless  the  court  can  see  that  the  jury  fell 
into  some  important  mistake  of  computation,  or  departed 
from  some  rule  of  law  given  to  them  for  their  guidance,  or 
made  deductions  from  the  evidence  plainly  not  warranted 
by  it.^  But  a  verdict,  in  an  action  for  diversion  of  a  water- 
course, for  £3,000,  was  set  aside." 

§  43.  In  the  action  for  hreach  of  promise  of  marriage,  it  is 
said,  in  a  late  case,  in  order  to  justify  a  new  trial  for  exces- 
sive damages,  "  we  must  have  laid  before  us  a  very  clear  and 
striking  case  of  indubitable  wrong,  so  clear  and  striking  as 
to  indicate  the  influence  of  undue  sympathy,  prejudice,  or 


'  See  Matthews  v.  West,  2  N.  &        '  Bruce   v.  Rawlius,  3  Wils.  61. 
McC.  415  ;   Reed  v.  Davis,  4  Pick.     Ace.  Sharpe  v.  Brice,  2  W.  Bl.  942. 
216 ;   Redshaw  v.   Brooks,  2  Wils.        '  Palmer  «.  Fiske,  2  Curt.  14. 
405.  •  Pleydell  v.  Dorchester,  7  T.  R. 

525. 


(a)  But,  in  an  action  for  a  trespass  upon  land,  damages  to  the  full 
value  of  the  land  are  excessive,  and  a  new  trial  will  be  granted. 
Thompson  v.  Morris,  &c.,  2  Harr.  480.  So  a  new  trial  was  refused, 
where,  in  an  action  of  trespass  qu.  clans.,  the  parties  being  both  men  of 
rank,  it  appeared  that  the  defendant,  being  intoxicated,  insisted  upon 
sporting  on  the  plaintiff's  land,  though  ordered  off,  and  used  very  in- 
temperate language.  The  verdict  was  for  £.oOO.  Merest  v.  Harvey,  5 
Tann.  442.  As  to  the  action  of  trespass  de  ban.  aspor,  see  Hazard  v. 
Israel,  1  Binn.  240. 
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corruption."^  Or  there  must  be  some  obvious  error  or  mis- 
conception.' It  is  not  suEScient  that  the  damages  are  higher 
than  the  court  would  have  awarded,  unless  flagrantly  exces- 
sive, or  disproportioned  to  the  injury.'  More  especially,  in 
an  action  for  breach  of  promise,  accompanied  with  seduction, 
a  new  trial  will  not  be  granted,  unless  it  appears  clearly  that 
the  jury  acted  under  prejudice,  partiality,  or  gross  ignorance, 
or  disregard  of  their  duty.''  Thus  a  verdict  was  sustained  for 
$5,000.°  So  where  the  defence  was,  that  the  defendant  had 
heard  rumors  against  the  character  of  the  plaintiff,  but 
nothing  was  shown  in  her  life  and  conduct  to  give  foundation 
to  such  rumors,  and  it  did  not  appear  that  he  was  ignorant 
of  such  conduct  before  he  made  the  promise,  and  the  defend- 
ant offered  no  evidence  as  to  his  means;  a  motion  to  set 
aside  the  verdict  as  excessive  was  overruled.^ 

§  44.  In  an  action  for  seduction  alone,  as  there  is  no  legal 
measure  of  damages,  a  verdict  will  not  be  set  aside  as  exces- 
sive, unless  so  great  as  to  raise  the  suspicion  of  partiality  or 
passion.''  Thus  a  verdict  for  $920  was  sustained,  though  in 
the  language  of  the  court  "  the  character  of  the  daughter  had 
long  been  considered  loose  and  abandoned."*  So  where  the 
verdi<;t  was  for  $9,000,  a  motion  for  new  trial  on  other 
grounds  did  not  object  to  the  amount  of  damages.' 

§  45.  The  rule  is  applied  to  actions  for  criminal  conversa- 
tion with  the  wife  of  the  plaintiff.'"  So  for  enticing  away 
and  harboring  the  plaintiff's  wife." 

'  Per    Sandford,    J.,    Waters    v.  '  Stevenson  v.  Belknap,  6  Clarke 

Bristol,  26  Conn.  406 ;  1  C.  B.  660.  97.     See  TuUidge  v.  Wade,  3  Wils. 

2  Smith  V.  Woodfine,  1  C.  B.  (N.  18  ;  Bennett  v.  Alcook,  2  T.  R.  166  ; 

S.)  660.     See  Jolinaton  v.  Caulkins,  Sargent  v.  Deniston,  5  Cow.  106. 

1  John.  Cas.  116.     But  see  Oough  v.  '  Per   Sutherland,  J.,  Sargent  v. 

Farr,  2  Carr.  &  P.  631.  Deniston,  5  Cow.  106. 

'  Clark  V.   Pendleton,  20   Conn.  '  Moran  v.  Dawes,  4  Cow.  412. 

495.  "•  Wilford  v.  Berkley,  1  Burr.  609 ; 

«  Fidler  v.  McKinley,  21  111.  308.  Chem  v.  Brig,  1  Burr.  609.    But  see 

'  Goodall  V.    Thurman,  1   Head,  Chambers  v.  Caulfield,  6  E.  244. 

209.  "  Soherpf  ti.  S^deozky,  4  E.  D. 

°  Capehart  v.  Carradine,  4  Strobh.  Smith,  110. 
42. 
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30.  Compromise. 
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42.  Set-off. 
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46.  Pleadings. 
46  a.  Parties. 
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63.  Surety. 
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§  1.  It  has  abundantly  appeared  in  the  foregoing  pages, 
that  the  remedy  of  a  new  trial,  regarded  as  a  strictly  legal  pro- 
ceeding, partakes  largely  of  equitable  considerations.  .  More 
especially,  in  the  third  chapter,  the  point  was  fully  illustrated, 
that  a  new  trial  will  not  be  granted,  for  purely  technical  rea- 
sons, where  either  it  would  be  of  no  substantial  benefit,  or 
substantial  justice  has  been  done.  A  general  view  of  the  Law 
of  New  Trials  would,  however,  be  technically  incomplete, 
without  some  notice  of  New  Trials  in  Equity.  The  subject 
has  become  comparatively  unimportant  in  practice,  since  the 
recognition  by  courts  of  law  of  the  various  grounds  for  set- 
ting aside  verdicts,  which  we  have  considered  at  length ;  but 
some  or  most  of  which,  anciently,  could  be  relied  on  in  chan- 
cery alone.  More  particularly  the  two  grounds  of  newly- 
discovered  evidence  and  surprise  furnished  the  most  constant 
occasion  of  appeal  to  equitable  interposition. 
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§  2.  Chancery  did  not  assume  to  order  a  new  trial,  directly, 
but  only  to  compel  tlie  prevailing  party  to  submit  to  a  new 
trial,  or  else  be  perpetually  enjoined  from  enforcing  his  verdict 
or  judgment.'  And  a  bill  for  this  purpose  is  said  to  have 
been  watched  with  extreme  jealousy;  not  being  sustained 
for  the  rehearing  of  what  had  been  already  heard,  or  "when 
it  consists  in  swearing  only — unless  it  appears  by  deed  or 
writing,  or  that  a  witness,  on  whose  testimony  the  verdict 
was  given,  was  convicted  of  perjury."^ 

§  3.  From  this  brief  introduction  it  may  be  seen,  that  a 
new  trial  in  equity  is  virtually  an  injunction,  by  a  court  of 
equity,  of  a  judgment  rendered,  or  Si.x\~eaxcution  of  such  judg- 
ment issued,  by  a  court  of  law.  It  is  said,  in  an  old  case: 
"When  a  judgment  is  obtained  by  oppression,  wrong,  and 
a  hard  conscience,  the  chancellor  will  frustrate  it  and  set  it 
aside,  not  for  any  error  or  defect  in  the  judgment,  but  for 
the  hard  conscience  of  the  party."'  And  the  general  rule  is 
laid  down,  that  equity  will  grant  relief  against  a  judgment, 
which  is  against  conscience,  or  the  justice  of  which  can  be 
impeached  by  facts,  or  on  grounds  of  which  the  party  could 
not  avail  himself  at  law,  or  of  which  he  was  prevented  from 
availing  himself  by  fraud,  accident,  mistake,  or  the  act  of 
the  opposite  party,  without  any  negligence  or  fraud  on  his 
own  part.^  So  equity  will  prevent  the  inequitable  use  of  a 
good  judgment.*    The  more  familiar  as  well  as  technical 

'  Floyd  V.  Jayne,  6  John.  Ch.  479.  Cranoh,  332  ;  Jarvis  v.  Chandler,  1 

But  see  Carrington  v.  Holalbird,  19  Turn.  &  R.  319  ;  Lamb  v.  Anderson, 

Conn.  84.  1  Chand.  224 ;  Rowan  v.  Runnels,  5 

2  Bateman  v.  Willoe,  1  Sch.  &  Lef.  How.  134 ;  Moore  v.  Gamble,  1  Stockt. 
201 ;  Tovey  v.  Young,  Free,  in  Chan.  246  ;  Pollock  v.  Gilbert,  16  Geo.  398 ; 
193  ;  Richards  v.  Symes,  2  Atk.  319.  Little  v.  Price,  1  Md.  Ch.  Decis.  182. 
See  also'l  Story's  Eq.,  3d  ed.,  §  874 ;  *  Garliok  v.  MoArthur,  6  Wis.  450. 
3  Lead.  Cas.  in  Eq.  160  ;  1  Hall.  See,  as  to  surprise,  Gallaway  v.  Alex- 
Const.  Hist.  472 ;  Coit  v.  Haven,  30  ander,  ^  Leigh,  114;  Meem  v.  Ruck- 
Conn.  190  ;  Pelham  v.  Moreland,  6  er,  10  Gratt.  506  ;  Vathir  t>.  Zane,  6 
Eng.  443  ;  Pickins  v.  Yarborough,  30  Gratt.  246  ;  Clifton  v.  Livor,  24  Geo. 
Ala.  408.  91 ;  White  v.  Washington,  5  Gratt. 

^  Per    Lord    Ellesmere,   Oxford's  646  ;  Post  v.  Boardman,  1  Clark,  523 ; 

Case,  1  Ch.  Rep.  1  ;  Toth.  126.  Jordan  o.  Loftin,  12  Ala.  547;  For- 

'  Kent  V.  Ricards,  3  Md.  Ch.  Decis.  rester  v.  Wilson,  1  Duer,  624 ;  Ridge- 

392;    Marine,    &c.    c.    Hodgson,    7  way  <,.  The  Bank,  &o.,  11  Humph. 
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expression,  for  the  ground  of  equitable  interference  in  this 
mode,  is  surprise.     (See  Chap.  XVI.) 

§  4.  But,  on  the  other  hand,  it  is  said:  "The  general  rule 
is,  that  this  court  will  not  relieve  against  a  judgment  at  law 
on  the  ground  of  its  being  contrary  to  equity,  unless  the 
defendant  below  was  ignorant  of  the  fact  in  question,  pend- 
ing the  suit,  or  it  could  not  have  been  received  as  a  defence. 
There  may  be  cases,  perhaps,  in  which  this  general  rule 
would  be  subject  to  some  modification."'  And  the  general 
doctrine  is  laid  down,  that  courts  of  equity  reluctantly  inter- 
fere to  restrain  proceedings  had  in  courts  of  law,  and  espe- 
cially after  judgment.^  That  a  court  of  chancery  will  not 
interfere  with  a  judgment  at  law,  unless  some  special  ground 
for  relief  is  shown.'  More  especially  where  the  relief  sought 
is  predicated  on  a  defence  equally  available  at  law.*  That, 
where  a  party  is  sued  in  a  court  of  law,  having  exclusive 
jurisdiction  of  the  subject-matter,  he  must  make  his  defence 
there,  and  cannot  resort  to  equity  for  relief,  unless  he  is  hin- 
dered or  prevented  from  making  such  defence.*  And  that, 
before  equity  will  grant  relief,  three  things  must  concur: 
ignorance  of  the  defence  when  the  judgment  was  rendered, 
diligence  on  the  part  of  the  complainant,  and  that  adequate 
relief  cannot  be  had  at  law."  So  it  is  held,  that  equity  will 
not  relieve  against  a  judgment  at  law,  except  for  fraud,  acci- 
dent, surprise,  or  manifest  injustice,  unmixed  with  fault  or 
negligence  on  the  complainant's  part.'     A  party  seeking  to 

523;  Lapiecei).  Hughes,  24  Miss.  69;  50;  Dunham  v.  Downer,  31  Verm. 

Prewitt  V.  Perry,  6  Tex.  260 ;  Doss  249. 

V.  Miller,  6   Tex.  338;    Perrine   t.  "  Marsh  w.  Eagerfon,!  Chand.  198. 

Carlisle,  19  Ala.   686;    Pickens  o.  ^  Lockard  «.  Lockard,  1 6  Ala.  423 ; 

Yarborough,  30  Ala.  408  ;   Robb  v.  17  Ibid.  672. 

Halsey,  11  S.  &  M.  140;  Powell  v.  '  Foster  f.  The  State  Bank,  17  Ala. 

Stewart,  17  Ala.  719  ;    Western  v.  672. 

Woods,  1  Tex.  1 ;  Warner  v.  Conant,  °  Jamison   v.  May,   8   Eng.  600 

24  Vt.  351 ;  Harris  v.  Gwin,  10  S.  &  White  v.  Cahal,  2  Swan,  550. 

M.  563;   Peters  v.  League,  13  Md.  «  Taylor  v.  Sutton,  15  Geo.  103; 

58 ;  Powell  v.  Stewart,  17  Ala.  719 ;  Hendrickson  v.  Hinchley,  17  How. 

Dyche  u.   Patton,  8  Ired.  Eq.  295;  443. 

Governor  v.  Barrow,  13  Ala.  540.  "  Pearce  v.  Chastain,  3  Kelly,  226  ; 

>  Lansing  v.  Eddy,  1  John.  Ch.  Phelps  v.  Peabody,  7  Cal.  50 ;  Rice 

V.  Railroad  Bank,  7  Humph.  39. 
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enjoin  a  judgment  must  show  that  the  plaintiff  had  no  cause 
of  action.'  That  a  defence  which  he  failed  to  make  would 
have  been  available.^  That  the  judgment  is  clearly  contrary 
to  equity  and  good  conscience.'  Equity  will  not  enjoin  a 
judgment  merely  on  the  ground  of  error*  (See  §  5.)  So  it 
is  held,  that  a  judgment  at  law  cannot  be  impeached  col- 
laterally  in  equity.'  A  court  of  chancery  cannot  enter  into 
a  case  which  has  been  already  investigated  in  a  court  of 
law,  according  to  the  ordinary  rules  of  investigation  in  such 
courts,  merely  on  the  ground  that  injustice  has  been  done. 
Or  that  the  judgment  was  obtained  through  the  erroneous 
statement  of  witnesses.  Or  on  the  ground  of  error  in  law, 
committed  by  the  law  court.  Or  that  the  complainant  was 
deprived  of  his  defence  at  law,  by  the  court's  admitting  parol 
proof  of  a  judgment."  And  a  party  has  no  right  to  enjoin 
the  execution  of  a  judgment,  absolute  and  unconditional  as 
to  the  matters  it  professed  to  decide,  during  a  litigation  as  to 
other  matters  in  controversy  reserved  by  the  judgment.' 

§  5.  The  restriction  upon  courts  of  equity,  as  to  their 
interference  with  judgments  at  law,  is  sometimes  expressed 
in  the  proposition,  that,  unless  a  necessity  exists  for  it,  and 
a  manifest  injury  would  otherwise  be  done,  no  court,  other 
than  that  rendering  the  judgment,  has  jurisdiction  over  the  exe- 
cution.' Eelief  against  an  erroneous  judgment  at  law  cannot 
be  granted  by  the  chancellor.'  (See  §  4.)  If  a  defendant 
wishes  to  avoid  the  effect  of  a  judgment  improperly  rendered 
against  him,  he  should  apply  to  the  court  in  which  it  was 
rendered;  and  if  he  does  not  so  apply,  it  seems  a  court  of 

'  Huebscliman  v.  Baker,  7  Wis.  '  Hereford  v.  Babin,  14  La.  An. 

542.  333.    See  Hungerford  v.  Sigerson,  20 

2  23  Verm.  720.  How.  156 ;  Gatlin  v.  Kilpatrick,  1 

'  Wright  V.  Eaton,  7  Wis.  595  ;  1  Car.  L.  R.  534;  Dickson  v.  Richard- 

Stockt.  246  ;  Bradley  v.  Richardson,  son,  16  Ark.  114  ;  Bradley  v.  Rich- 

23  Verm.  720.  ardson,  23  Vt.  720. 

*  Dann  v.  Fish,  8  Blaokf.  407.  '  Donuell  v.  Parrott,  13  La.  An. 

»  Red  wine  v.  Brown,  10  Geo.  311.  251. 

'  Vaughn  v.  Johnson,  1   Stockt.  '  Reynolds  v.  Horine,  13  B.  Mon. 

173.     See  Ellis  r.  Gosney,  J.  J.  Mar.  2i4;  Methodist,  &c.  o.  Mayor,  &o., 

346 ;  Bantly  v.  Dillard,  1  Eng.  79  ;  6  Gill,  391. 
Hempstead  v.  Watkius,  lb.  317. 
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chancery  will  not  inquire  beyond  the  record,  into  the  means 
by  which  the  judgment  was  obtained.^  So,  as  we  have 
already  seen,  it  is  held,  with  some  qualifications,  that  a  court 
of  equity  cannot  set  aside  the  judgment  of  a  court  of  law, 
and  grant  a  party  a  new  trial;  it  cannot  act  upon  the  case, 
but  may  upon  the  person,  and  so  might  well  decree  that, 
unless  he  consents  to  have  the  judgment  set  aside  and  a  new 
trial  awarded,  he  shall  be  perpetually  enjoined  from  exe- 
cuting it.* 

§  6.  "Where  there  is  a  judgment,  and  also  a  decree  for  the 
same  demand,  the  collection  of  the  money  under  the  decree 
cannot  be  enjoined,  unless  the  complainant  allege  in  his  bill 
that  the  judgment  has  been  satisfied.'  So,  to  entitle  a  party 
to  an  injunction  on  the  execution  of  a  decree,  pending  a 
rehearing,  he  must  present  such  a  state  of  facts  as,  if  true, 
would  entitle  him  to  a  reversal  of  the  decree.*  And  the 
proper  course  to  stay  proceedings,  under  a  decree  for  irregu- 
larity, is  not  by  a  bill  of  injunction,  but  by  petition  to  the 
court.'  An  original  bill  for  an  injunction  by  the  parties  to 
a  former  suit,  or  their  privies,  will  not  lie  to  restrain  pro- 
ceedings under  the  decree  in  such  suit.°  But  an  injunction, 
commanding  and  enjoining  one  to  cease  from  all  proceedings 
on  his  judgments  recovered  at  law,  was  held  to  operate  to 
restrain  him  from  proceeding  in  equity.' 

§  7.  In  reference  to  the  amount  of  a  judgment,  as  bearing 
upon  the  right  to  an  injunctioij;  equity  will  enjoin  a  judg- 
ment by  mistake  excessive  in  amount,  though  the  land  of 
the  debtor,  upon  which  execution  is  levied,  was  previously 
conveyed,  fraudulently,  to  defeat  the  judgment.' 

'  Hone  V.  Woolsey,  2  Edw.  Ch.  «  Ibid. 

289.  '  Little  v.  Price,  1  Md.  Ch.  Decis. 

2  Pelham  v.  Moreland,  6  Eng.  443.  182.     See   Georgia   u.   Brailsford,  2 

3  Dunham  v.  Collier,  1  Iowa,  54.  Dal.  402,  415. 

*  Luckett  V.  White,  10  Gill  &  J.  *  Williamson  v.  Johnson,  1  Halst. 

480.  Ch.  537.     See  Yantes  v.  Burdett,  3 

'  Dyckman  v.  Kernochan,  2  Paige,  Mis.  457  ;    Greathouse  v.    Hord,   1 

26.  Dana,  105. 
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§  8.  Where  an  injunction  is  granted  on  a  judgment,  and 
afterwards  dissolved,  and  the  judgment  is  collected  pending 
the  bill,  the  court,  on  final  decree  perpetually  enjoining  the 
judgment,  may  decree  the  money  to  be  refunded,  though 
there  is  only  a  prayer  for  general  relief.' 

§  9.  An  injunction  may  issue  against  a  judgment  recovered 
in  one  State,  on  a  prior  judgment  recovered  in  another  State, 
for  cause  affecting  the  judgment  of  the  other  State."  So  it  is 
held,  in  Illinois,  that  a  bill  may  be  filed  to  enjoin  proceed- 
ings upon  a  judgment  of  one  of  the  courts  of  the  State, 
recovered  upon  a  judgment  in  the  courts  of  another  State,  if 
the  party  applying  has  not  been  guilty  of  any  laches  in  the 
assertion  of  his  rights,  and  the  judgment  of  the  foreign  court 
has  been  reversed.^  So  equity  will  restrain  the  use  of  an  ad- 
vantage gained  in  a  court  of  ordinary  jurisdiction  of  another 
State  by  fraud,  accident,  or  mistake.^(a) 

§  10.  With  regard  to  the  terms  upon  which  a  judgment 
will  be  enjoined;  it  is  held  that,  where  a  judgment  debtor 
comes  into  equity  for  protection,  on  the  ground  that  he  has 
satisfied  the  judgment,  the  door  is  fully  open  for  the  court  to 

'  Bryan  v.  Primm,  Breese,  33.  '  McJilton  v.  Love,  13  111.  486. 

'  Wilson  V.  Robertson,  1  Overton,        *  Pearce  v.  Olney,  20  Conn.  544. 
266. 

(a)  Different  local  rules  prevail  in  different  States,  with  reference  to 
the  enjoining  of  judgments.  In  Texas,  an  injunction  to  stay  execution 
should  be  directed  to  the  District  Court  of  the  county  in  which  judg- 
ment was  rendered.  Hendrick  v.  Cannon,  2  Tex.  259.  In  Kentucky, 
where  A.  and  B.  obtained  judgments  against  each  other  in  different 
counties  ;  held,  the  chancellor  of  the  county  in  which  the  defendant 
lived  might  enjoin  one  judgment,  and  set  it  off  against  the  other. 
Mitchell  V.  Stewart,  4  J.  J.  Marsh.  551.  But  a  judgment  in  the  Circuit 
Court  of  one  county  cannot  be  enjoined  by  the  Circuit  Court  of  another. 
Lamaster  v.  Lair,  I  Dana,  109.  In  Ohio,  an  injunction  cannot  be  issued 
by  the  Court  of  Common  Pleas,  to  restrain  an  execution  of  the  Supreme 
Court,  upon  a  decree  of  alimony.  The  remedy  is  by  application  to  the 
Supreme  Court  on  return  of  the  execution.   Sample  v.  Eoss,  16  Ohio,  419. 
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modify  or  grant  his  prayer,  upon  such  conditions  as  justice 
demands.' 

§  11.  It  is  held  that  an  injunction  to  a  judgment  at  law 
will,  in  general,  be  at  the  cost  of  the  complainant.^ 

§  12.  Unless  in  aid  of  a  suit  at  law,  it  is  held  that  no 
injunction  should  be  granted,  where  the  applicant  for  it  does 
not  submit  to  a  judgment  at  law,  as  he  cannot  contend  at 
law  and  in  chancery  at  the  same  time.^ 

§  13.  An  order  for  injunction  to  a  sale  under  execution  is 
not  effectual,  until  the  execution  of  the  bond  required  by 
the  order.^(a) 

'  Mechanics',  &c.  v.  Lynn,  1  Pet.  '  Conway  v.  Ellison,  14  Ark.  360. 
376.  *  Pell  V.  Lander,  8  B.  Men.  554. 

^  Mosby  V.  Haakins,  4  Hen.  &  M. 
427. 

(a)  In  North  Carolina,  under  the  statute  of  1800,  before  a  judgment 
will  be  enjoined,  the  amount  of  it  must  be  paid  to  the  clerk  of  the  court. 
Piigh  V.  Maer,  4  Hawks,  362.  The  statute  of  New  Jersey  (Eev.  Laws, 
704,  §  6),  which  directs  an  injunction  to  stay  proceedings  in  a  personal 
action  at  law,  after  verdict  and  judgment,  on  application  of  the  defend- 
ant, unless  the  money  be  first  paid  into  court,  applies  to  bills  of  inter- 
pleader. Morris,  &c.  V.  Bartlett,  2  Green,  Ch.  9.  The  statute  is  not 
confined  to  proceedings  in  the  suit  in  which  the  judgment  is  recovered. 
Kinney  v.  Ogden,  2  Green,  Ch.  168.  So  it  applies,  where  an  injunction 
is  prayed  by  the  defendant  in  a  judgment,  to  restrain  proceedings  by 
foreign  attachment  to  enforce  the  judgment.  Ibid.  In  Maryland,  an 
injunction  may  be  granted  to  stay  execution,  in  some  cases,  without 
bond.  Cape,  &c.,  3  Bland,  606.  In  New  York,  on  a  bill  to  restrain 
proceedings  at  law  upon  a  judgment,  the  plaintiff  will  not  be  ordered  to 
pay  the  amount  of  the  judgment  into  court,  unless  there  is  danger  of 
his  insolvency.  Eodgers  v.  Bodgers,  1  Paige,  426.  And  where  a  cre- 
ditor's bill  charged  that  the  defendant,  pending  a  suit  at  law  by  the 
plaintiff,  confessed  judgment  to  another  person,  for  a  debt  not  due,  and 
which  was  fully  secured ;  an  injunction  to  stay  proceedings  upon  the 
judgment  was  granted,  without  a  deposit  of  security  by  the  plaintiff. 
Burns  v.  Morse,  6  Paige,  108.  A  purchaser,  who  shows  no  sufficient 
reason  for  not  making  his  defence  at  law,  and  seeks  equity  for  relief, 
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§  14.  In  some  cases  there  may  be  successive  injunctions  to 
the  same  judgment.  Thus,  after  the  dissolution  of  one  in- 
junction, another  was  granted  to  the  same  judgtnent,  and 
made  perpetual,  it  appearing  that  the  contract  in  question, 
though  not  tainted  with  fraud,  was  founded  in  a  mistake  of 
both  parties  in  relation  to  the  existence  of  a  fact  of  which 
both  parties  were  ignorant,  and  which  was  not  known  to  the 
complainant  until  after  the  first  injunction  was  dissolved.^ 

§  15.  The  question  of  time  often  becomes  material  in  cases 
of  this  nature. 

§  16.  Delay  in  an  application  for  relief  against  a  judgment 
furnishes  a  presumption  against  the  equity  of  the  proposed 
defence.^  Thus,  after  a  verdict  for  the  plaintiff  on  a  bond, 
equity  will  not  order  an  account  of  transactions  which  are 
old  and  stale,  although  occurring,  in  part,  subsequently  to 
the  making  of  the  bond,  for  the  purpose  of  obtaining  a  dis- 
count.^ So  equity  will  not  disturb  a  judgment  by  default, 
upwards' of  twenty  years  old,  and  an  execution  title  to  real 
estate  vested  under  it,  for  want  of  notice  of  a  writ  attaching 
the  defendant's  real  estate,  when  he  was  openly  at  large 
within  the  State;  the  facts  having  come  to  his  knowledge 
about  seventeen  years  before  the  filing  of  his  bill  for  relief; 
the  sole  excuse  for  the  delay  to  proceed  being,  that  the  com- 

'  Armstrong  v.  Hickman,  6  Munf.  '  Randolph  v.  Randdlph,  1  Hen.  & 
287.  M.  181. 

«  Bartlett  v.  Glendy,  3  Mis.  345. 

must  be  governed  by  the  general  rule  on  this  subject,  to  submit  to  take 
a  title  at  the  hearing,  and  complete  his  purchase.  McLanrin  v.  Parker, 
24  Miss.  509.  In  a  suit  to  enjoin  the  collection  of  a  judgment,  the  com- 
plainant gave  a  bond  for  the  exact  amount  of  the  judgment,  conditioned 
to  pay  when  ordered  by  the  Superior  Court.  Held,  the  sureties  were 
bound  only  for  that  sum.  Dickerson  v.  Cook,  3  Duer,  324.  To  obtain 
an  injunction  against  a  judgment,  on  the  ground  that  the  complainant 
cannot  safely  pay  it,  there  being  several  claimants,  he  should  file  a  bill 
of  interpleader,  and  pay  the  debt  into  court  for  the  party  showing  him- 
self entitled  thereto.    Fowler  v.  Lee,  10  Gill  &  J.  358. 
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plainant  had  no  evidence  of  the  facts  upon  which  he  relied 
for  relief,  until  the  passage  of  a  recent  statute  enabling  par- 
ties to  be  witnesses  for  themselves  in  civil  cases;  and  the 
purchaser  under  the  execution  having,  in  the  mean  time, 
built  upon  and  improved  the  estate.' 

§  17.  In  a  suit  to  stay  proceedings  at  law,  a  defendant 
obtained  time  to  answer,  and  then  pressed  on  the  action  and 
obtained  judgment.  After  a  very  considerable  delay,  he 
again  applied  for  further  time  to  answer;  but  it  was  held, 
that,  as  he  came  for  an  indulgence,  it  could  only  be  granted 
upon  the  terms  of  staying  execution  in  the  action. '(a) 

§  18.  As  has  been  already  suggested,  a  judgment,  erro- 
neous simply  because  the  defendant  or  his  attorney  neglected 
to  make  a  defence  which  he  could  have  made,  in  the  ab- 
sence of  surprise,  accident,  mistake  or  fraud,  will  not  be 
enjoined.  And  it  is  even  held  sufficient  ground  of  refusal 
that  the  bill  itself  shows  a  good  defence.'    So,  where  the 

'  Briggs  V.  Smith,  5  R.  L  213.  182;  Williams  v.  Jones,  10  S.  &  M. 

2  Zulueta  0.  Vinent,  21  Eng.  Law  108 ;  Semple  v.  Mo&atagan,  10  S.  & 

and  Eq.  581.  M.  98  ;  Brandon  v.  Green,  7  Humph. 

'  Jordan  v.  Thomas,  34  Miss.  72 ;  130 ;  Faulkner  v.  Campbell,  I  Mor- 
Todd  V.  Fish,  14  La.  An.  13  ;  Gibson  ris,  148  ;  Miller  o.  MoGuire,  1  Mor- 
V.  Moore,  22  Tex.  611 ;  Krieohbaum  ris,  150 ;  Paynter  v.  Evans,  7  B. 
D.  Bridges,  1  Clarke,  14 ;  Champion  Mon.  420 ;  12  Tex.  4;  Shipp  v.  Whee- 
ls. Miller,  2  Jones  Eq.  194;  Vaughn  less,  33  Miss.  646;  Donnell  v.  Par- 
V.  Fuller,  23  Geo.  366  ;  2  Fairf.  218;  rott,  13  La.  An.  251.;  Walker  v.  Rob- 
Rogers  V.  Kingsbury,  22  Geo.  60  ;  bins,  14  How.  584;  Bellamy  v.  Wood- 
Carter  V.  Bennett,  6  Florida,  214;  son,  4  Geo.  175;  Duncan  «.  Lyon,  3 
Jones  V.  Kilgore,  2  Rich.  Eq.  63  ;  John.  Ch.  351 :  Trevor  v.  McKay,  15 
Pearce  v.  Chastain,  3  Kelly,  22fi  ;  Geo.  550  ;  Skinueru.  Deming,  2  Cart. 
Brandon  v.  Green,  7  Humph.  130 ;  558 ;  Bruner  v.  Planter's  Bank,  23 
Meek  v.  Howard,  10  S.  &  M.  502 ;  Miss.  406  ;  Scroggins  v.  Howorth, 
Methodist,  &o.  v.  Mayor,  &c.,  6  Gill,  23  Miss.  514;  Basye  v.  Beard,  12  B. 
391 ;  Conway  v.  Ellison,  14  Ark.  Mon.  581 ;  Prewitt  u.  Perry,  6  Tex. 
360 ;  Little  v.  Price,  1  Md.  Ch.  Dec.  260. 

(a)  In  North  Carolina,  the  statute,  providing  that  an  injunction  upon 
a  judgment  at  law  shall  not  issue  more  than  four  months  after  the  ren- 
dition of  judgment,  does  not  apply,  where  the  ground  of  the  application 
did  not  exist  when  the  judgment  was  rendered.  Kerns  v.  Chambers,  3 
Ired.  Oh.  57G. 
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defendant  might  have  had  all  the  relief  he  was  entitled  to, 
upon  an  application  in  the  original  action,  which  he  neglected 
to  make,  he  cannot  have  an  injunction.'  Thus  if  he  could 
have  had  the  judgment  opened;  even  though  the  claim  was 
unconscientious.'  So  where  a  party  moved  for  a  new  trial 
on  the  ground  of  surprise,  and  for  other  causes  examinable 
at  law,  the  motion  being  denied  and  no  exceptions  talien  ; 
the  Court  of  Chancery  has  no  jurisdiction  to  grant  relief.' 
Thus  it  is  no  sufficient  excuse  for  not  making  a  defence  at 
law,  so  as  to  give  chancery  jurisdiction,  that  a  creek,  which 
had  to  be  crossed  to  get  to  the  court-house,  was  so  swollen 
by  rains,  on  the  first  day  of  the  court,  that  it  could  not  be 
crossed,  and  so  continued  for  three  days ;  it  not  being  shown 
on  what  day  the  court  adjourned,  or  when  the  judgment 
was  rendered,  and  no  eflbrt  having  been  made  to  get  to  the 
court-house  after  the  flood  subsided.''  And  an  injunction 
will  not  be  granted,  where  a  defendant  has  not  used  due 
diligence  in  applying  to  chancery  for  a  discovery  to  assist  his 
defence  at  law.'  Or  where  he  neglected  to  prosecute  a  certi- 
orari in  season.*  Or  where  he  has  a  perfect  remedy  by  a 
cross-action,  for  breach  of  warranty  of  the  article,  for  the 
price  of  which  the  original  suit  was  brought;  or  has  any 
other  adequate  remedy.'  He  must  show  that  he  has  a  good 
defence,  of  which  he  had  no  knowledge  until  after  judgment, 
or  that  he  was  prevented  from  using  it  by  fraud  or  accident, 
or  the  act  of  the  adverse  party,  unmixed  with  negligence  or 
fault  on  his  part.^  So  any  defence,  which  might  be  inter- 
posed at  law  to  defeat  a  recovery  upon  a  contract,  or  a 
portion  of  it,  must  be  so  interposed,  or  it  is  concluded  by  the 
judgment.' 

'  Borland    i^.   Thornton,   12  Cal.        =  Titoomb  v.  Potter,  2  Pairf.  218. 
440.  °  Musgroye  v.  Chambers,  12  Tex. 

«  Ibid.  32. 

'  Hendriokson  n.  Hinkley,  5  Mo-        '  Ponder  v.   Cox,   26  Geo.   485  ; 

Lean,  211 ;  Champion  u.  ikliller,  2  Fitzhugh  v.  Orton,  12  Tex.  4. 
Jones,  Eq.  194.  '  Robbins  v.  Mount,  3  Kelly,  74  ; 

»  English  V.  Savage,  14  Ala.  342.  Brandon  v.  Green,  7  Humph.  130 ; 

See  Burton  v.  Hynson,  14  Ark.  32 ;  Meek  v.  Howard,  10  S.  &.  M.  502. 
Sanders  v.  Fisher,  11  Ala.  812;  «  Day  w.  Cummings,  19  Vt.  496. 
Houston  V.  Wolcott,  7  Clarke,  173. 
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§  19.  The  same  general  principle  is  adopted  in  reference 
to  the  pleadings.  (See  §  18.)  Thus,  though  the  bill  states, 
that  the  complainant  was  ignorant  of  facts  which  would 
constitute  a  perfect  defence  to  an  action  at  law  against  him, 
until  after  judgment;  yet  equity  will  not  restrain  the  collec- 
tion of  the  judgment,  unless  it  be  further  stated,  that  the 
complainant  had,  before  the  rendition  of  the  judgment,  used 
due  diligence  to  ascertain  the  facts  necessary  to  his  defence.^ 
So  it  is  not  suBBcient  for  the  complainant  to  allege,  that  he 
was  ignorant  of  the  facts  on  which  he  relies  for  defence  until 
long  after  the  rendition  of  the  judgment.^ 

§  20.  But  it  is  held  that  the  same  certainty  of  proof  is  not 
required  to  establish  an  excuse  for  not  making  a  defence  at 
law,  which  would  be  required  to  establish  the  existence  of 
that  defence.'  And  the  general  rule  above  stated  does  not 
apply,  if  the  defendant  in  an  action  at  law,  who  seeks  relief 
in  equity,  had  a  good  defence,  but  his  neglect  to  make  it  was 
the  result  of  fraud  or  accident,  or  the  action  of  the  plaintiff.'' 
Or  where  he  was  not  served  with  process,  had  no  notice  of 
the  suit,  and  neither  appeared,  nor  authorized  any  one  to 
appear  for  him.* 

§  21.  Where,  through  accident,  or  mistake  (as  well  as 
fraud),  a  judgment  has  been  entered  for  an  amount,  or  in 
terms,  not  intended,  equity  will,  on  clear  proof,  give  relief." 
But  not  where  the  party  was  prevented  from  making  his 
defence  at  law,  by  a  mistake  of  law,  although  a  mutual  mis- 
take of  both  parties.'  Nor  on  the  ground  that  bis  counsel 
mistook  the  facts  of  his  defence,  if  he  was  present  at  the 
trial.'  Nor  that  the  party  has  mistaken  his  rights,  and  so 
failed  to  make  a  defence,  which  it  was  competent  for  him  to 

'  Slack  V.  Wood,  9  Gratt.  40;  Ta-  '  Stubbs  v.  Leavitt,  30  Ala.  352. 

liaferro  v.  Branch  Bank,  23  Ala.  765.  ^  Katz  w.  Moore,  13  Md.  566. 

2  23  Ala.  755.  ^  Richmond,  &o.  v.  Shippen,  2  P. 

'  Rice  V.  Railroad,  &c.,  7  Humph.  &  H.  (Va.)  327. 

39.  s  Jamison  v.  May,  8  Eng.  600. 

*  Watt  V.  Cobb,  32  Ala.  530  ;  Far- 
mers', &o.  V.  Ruse,  27  Geo.  391. 
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make  at  law.*  So  where  a  judgment  was  obtained  by  de- 
fault, in  consequence  of  a  letter's  not  being  received  in 
season,  which  was  sent  by  mail  by  the  party  to  his  attorney ; 
this  was  held  not  to  be  such  an  accident  as  would  warrant 
the  interference  of  a  court  of  equity,  since  common  prudence 
would  have  guarded  against  it  by  sending  an  agent.' 

§  22.  Fraud  \b  another  ground  of  injunction.'  And  this, 
although  the  party  might  find  a  remedy  in  a  court  of  law; 
or  though  he  had  notice  of  the  judgment  in  time  to  appeal, 
and  made  an  abortive  attempt  to  do  so.''  A  former  recovery, 
pleaded  in  bar  to  a  bill  for  relief  against  a  judgment  at  law, 
alleged  to  have  been  obtained  by  fraud,  will  not  avail  the 
defendant.'  Thus  equity  will  enjoin  a  judgment,  on  the 
ground  that  there  was  a  good  defence,  of  which  the  defend- 
ant did  not  know  at  the  time  the  judgment  was  rendered, 
and  that  he  was  entitled  to  pay  the  debt  in  depreciated  notes, 
of  which  privilege  it  had  been  sought  to  deprive  him  by 
fraud  and  collusion.^  And  where,  after  a  judgment  for  A., 
a  nominal  party,  a  fraud  is  discovered,  by  which  a  bill  for 
the  enforcement  of  the  judgment  by  A.  for  B.  is  successfully 
resisted ;  this  is  binding  on  A.  and  B.,  and  a  suit  for  can- 
celling the  judgment  and  for  perpetual  injunction  will  be 
sustained.  The  last  suit  may  be  brought  by  the  defendant 
in  the  original  cause,  or  his  assignees  as  representing  his 
property,  that  the  cloud  upon  the  property  may  be  dis- 
pelled.' So  where  a  party,  having  a  good  defence  to  an 
action,  is  prevented,  by  the  gross  fraud  of  the  plaintiff  in  the 
suit,  and  others,  from  setting  up  that  defence,  and  a  judg- 
ment is  obtained  against  him,  without  any  negligence  or  fault 
on  his  part;  it  is  a  proper  case  for  relief  in  equity  against 
the  judgment ;  and  the  persons  guilty  of  the  fraud,  although 

'  Dickerson  t.  Board,  &o.,  6  Ind.  *  Nelson  v.  Rockwell,  14  111.   375. 

128.  '  Easton  v.  Collier,  3  Mis.  379. 

'  Essex  ».  Berry,  2  Verm.  161.  «  Davis  v.  Tileston,  6  How.  114. 

»  See  Munn   u.   Matlock,   17  Ark.  '  Monroe  v.  Delavan,  26  Barb.  16. 
512  ;  Wiugate  v.  Haywood,  40  N.H. 
437. 
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not  parties  to  the  suit  at  law,  are  proper  parties  to  the  bill 
in  equity.^  So  where  an  owner  of  personal  property,  encum- 
bered by  liens  for  more  than  its  value,  sold  it,  under  a  repre- 
sentation that  it  was  unencumbered,  and  then  obtained  a 
judgment  for  the  purchase-money ;  the  collection  of  the 
judgment  was  enjoined  till  the  encumbrances  were  removed.' 

§  23.  A  bill,  to  enjoin  a  judgment  at  law  for  fraud  in  the 
contract  on  which  it  is  founded,  must  show  that  the  defence 
was  not  made  at  law,  and  that  the  omission  to  make  it 
occurred  without  any  neglect  of  the  complainant.^ 

§  24.  In  reference  to  formal  errors  as  a  ground  for  equi- 
table interference;  the  fact,  that  an  error  in  the  docketing 
of  a  judgment  was  the  error  of  the  clerk,  and  not  the  fault  of 
the  judgment  creditor  or  his  attorney,  will  not  authorize  the 
Court  of  Chancery  to  interfere,  to  deprive  another  judgment 
creditor  of  his  legal  priority  thereby  obtained.*  And  judg- 
ments of  a  court  of  record  cannot  be  falsified  by  proof  aZmncfe. 
Thus  where  a  judgment  was  entered  by  the  clerk  as  upon  a 
verdict,  the  error  cannot  be  corrected  by  a  court  of  chan- 
cery, upon  parol  proof  that  the  judgment,  by  agreement, 
should  have  been  entered  nil  dicit  for  a  less  sum.*  So,  on  the 
other  hand,  A.  commenced  a  suit  against  B.  on  a  valid  debt, 
and  attached  a  large  amount  of  property ;  the  writ  being 
issued  by  a  clerk' who  had  usually  issued  such  writs,  but,  as 
was  afterwards  decided,  without  authority.  B.  brought  an 
action  of  trespass  against  A.  and  obtained  judgment.  A. 
filed  a  bill  to  enjoin  the  judgment.  Held,  he  was  not  entitled 
to  relief." 

§  25.  Equity  will  not  perpetually  enjoin  a  judgment,  upon 

'  Hugging  v.  King,  3  Barb.  616.  "  Buchan  v.  Sumner,  2  Barb.  Ch. 

=  Poe  V.  Decker,  6  Ind.   150.  165. 

'  Parker  v.  Morton,  5  Blackf.  1.  '  Bank  of  Tennessee  v.  Patterson, 

See  Sohier  v.  Merril,  3  W.  &  M.  179;  8  Humph.  363. 

Freeman  v.   Sedwick,   6   Gill,    2K  ;  s  Stetson   u.   Goldsmith,  31   Ala. 

Richardson  v.  Williams,  3  Jones  Eq.  649 ;     Williams     v.     Caplinger,     6 

116;  Gough    V.    Pratt,   9   Md.  526;  Humph.  257. 
Nelson  v.  Armstrong,  5  Gratt.  354 ; 
Wells  V.  Smith,  13  Gray,  207. 
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the  ground  that  the  officer's  return  as  to  the  service  was 
false.'  So  a  bill  for  an  injunction  did  not  allege  fraud  on 
the  part  of  the  plaintiff  in  the  judgment,  but  merely  that  the 
deputy  sheriff  served  the  summons  out  of  his  bailiwick,  and, 
being  informed  of  the  defendant's  residence  out  of  his  baili- 
wick, failed  to  make  the  return  of  non  est  as  he  had  promised 
to  do.  The  bill  also  admitted  indebtedness  for  a  part  of  the 
amount,  but  did  not  state  how  much,  nor  offer  to  pay  it. 
Held,  no  sufficient  ground  of  injunction.'  So  (in  California) 
a  judgment  by  default  will  not  be  enjoined,  on  the  ground 
that  the  sheriff's  return  on  the  summons  does  not  show  the 
place  in  which  service  was  made,  where  it  is  proved  on  the 
hearing,  that  the  defendant  was  served  in  a  certain  county  in 
the  State  more  than  forty  days  before  the  entry  of  his  default.' 
But  equity  will  enjoin  the  judgment  in  a  suit  where  the 
plaintiff  is  a  sheriff  and  serves  his  own  writ.^  So,  where  no 
process  was  executed  upon  a  defendant  in  an  action  at  law, 
and  he  did  not  appear  or  make  defence,  and  judgment  went 
against  him,  of  which  he  had  no  notice  until  long  after  its 
rendition;  held,  he  was  entitled  to  an  injunction  against  the 
judgment,  whether  he  could  have  made  a  valid  defence  or 
not.'  And  a  judgment  obtained  by  means  of  a  false  return, 
and  without  any  notice  to  the  defendant,  may  be  relieved 
against.  Thus  where  it  was  uncertain  whether  the  notice 
was  served  at  all,  and,  if  it  was,  it  appeared  to  have  been 
served  in  such  a  manner,  by  reading  it  to  the  defendant,  who 
was  a  laboring  man  and  unacquainted  with  such  matters,  and 
at  the  same  time  handing  to  him  the  declaration  in  an  an- 
other suit,  as  would  naturally  mislead  him  ;  and  it  appeared 
that  he  had  a  good  defence  to  the  action :  an  injunction 
against  the  judgment  was  ordered.^ 

§  26.  Equity  will  relieve  against  a  judgment  obtained  on 

'  Walker  w.  Robbins,  14  How.  584.        '  Knott  v.  Jarboe,  1   Met.    (Ky.) 
See  Windwart  v.  Allen,  13  Mrt.  19tj.     504. 

2  Gardner  v.  Jenkins,  14  Md.  58.  *  Bell  v.  Williams,  1  Head,  229. 

»  Pico  V.  Sunol,  e  Cal.  294.  ^  Owens  v.  Ranstead.  22  111.  1«1 ; 

Pryor  v.  Emersoii,  22  Tex.  le2. 
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default,  by  the  fraud  of  the  plaintiff".'  Or  where  there  is  no 
service  and  a  default,  if  the  merits  require  it.^  So  where,  by 
the  neglect  of  an  attorney  of  good  reputation,  a  party  has 
been  defaulted;  if  he,  immediately  upon  discovering  the  de- 
fault, apply  for  redress ;  more  especially  where  the  attorney 
is  insolvent.'  But  where  a  defendant,  whose  counsel  was 
elected  to  the  bench,  heard  the  court  announce  at  the  next 
term,  that  no  case  in  which  he  had  been  employed  would  be 
heard,  and  went  away  and  was  defaulted;  held,  in  the  ab- 
sence of  any  substantial  defence,  he  was  not  entitled  to  an 
injunction.''  So  a  party,  against  whom  a  judgment  at  law  is 
rendered  by  default,  cannot  obtain  relief  against  it  in  equity, 
upon  the  ground  that  his  attorney  failed  to  appear  for  him, 
and  appeared  for  the  opposite  party ;  when  he  had  only  re- 
quested the  attorney  to  attend  to  any  and  all  business  for 
him,  and  had  not  mentioned  any  particular  case.'  Nor  where 
a  defendant  misnamed  in  the  process  is  in  court  when  judg-. 
ment  is  rendered  against  him  by  default,  and  fails  to  defend 
by  advice  of  his  counsel.^  Nor  where  one,  not  duly  served 
with  process,  suffers  judgment  by  default,  and,  on  the  exe- 
cution of  a  writ  of  inquiry  at  a  subsequent  term,  appears, 
defends,  submits  evidence  to  the  jury,  makes  various  motions, 
files  a  bill  of  exceptions,  and  appeals,  but  makes  no  proper 
attempt  to  have  the  judgment  by  default  set  aside.  His 
remedy  was  perfect  at  law.' 

§  27.  A  judgment  may  also  have  been  rendered  by  con- 
fession. 

§  28.  In  order  to  induce  a  court  of  equity  to  declare  a 
judgment  confessed  for  a  certain  amount  to  be  merely  col- 
lateral security  for  whatever  sum  might  be  found  due,  they 
must  be  satisfied  beyond  a  reasonable  doubt  that  such  was 

■  Porter  ti.  Moffet,  1  Morris,  108.  *  Watts  v.  Gayle,  20  Ala.  817. 

2  Lucas  V.  Waller,  1  Morris,  303.  ^  Graham  v.  Roberts,  1  Head,  56. 

»  Huebsch  v.  Baker,  7  Wis.  542.  '  Ibid. 
*  Cardiu  v.  Jones,  23  Geo.  175. 
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the  agreement;  but  they  will  then  enjoin  the  judgment,  on 
the  ground  that  to  enforce  it  would  be  a  fraud.' 

§  29.  But  it  will  require  a  very  strong  case  to  justify  an 
injunction  upon  a  judgment  rendered  by  confession  on  a  debt 
due  for  more  than  thirty  years,  from  which  no  appeal  has 
been  taken.''  So  where  judgments  were  rendered  on  confes- 
sion before  a  justice  of  the  peace,  no  warrants  having  been 
issued  or  served  on  the  defendants;  on  a  bill  for  injunction 
to  restrain  executions,  it  was  held,  that  relief  should  be 
sought  at  law  by  appeal,  and  not  in  equity.^ 

§  30.  Equity  will  not  re-examine  and  readjust  settlements 
made  by  compromise  judgments  in  courts  of  law  having  juris- 
diction of  the  subject-matter,  unless  in  case  of  fraud,  accident, 
or  mistake.* 

§■31.  A  bill  will  not  lie  to  enjoin  a  judgment  upon  an 
award,  upon  the  ground  that  the  arbitrators  received  hearsay 
evidence,  and  committed  other  irregularities  at  the  hearing.* 

§  32.  After  a  verdict  in  an  inferior  court,  which  has  no 
power  to  grant  a  new  trial,  chancery  will  grant  relief  on  the 
ground  of  newly -discovered  evidence,  where  the  sum  in  contro- 
versy is  sufficiently  large  to  bear  the  expense." 

§  33.  In  a  bill  to  enjoin  a  judgment  on  the  ground  of 
newly-discovered   evidence,   such  evidence  should   be  set 

'  Heighler  v.  Savage,  &o.,  12  Md.  353 ;  Richards  v.  Curlewis,  31  Eng. 

383.     See  Daveiss  w.  M'Kee,  1  Bibb,  LawandEq.  419  ;  Pratherw.  Prather, 

331 ;  Oakley  v.  Young,  2  Halst.  Ch.  11  Gill  &  J.  110 ;  Cayce  v.  Powell, 

453 ;  Cheek  v.  Taylor,  22  Geo.  127.  20  Tex.  767  ;  Buntou  v.  Lyford,  37 

2  Gravely  v.  Southerland,  29  Geo.  N.  H.  512 ;  Robb  v.  Halsey,  11  S.  & 
335.      -  M.  140. 

3  Brumbaugh  v.  Schnebly,  2  Md.        «  Hahn  v.  Hart,  12  B.  Mon.  426. 
320.     See  Milnor  v.  Georgia,  &c.,4        ^  Hunt  k.  Coachman,  6  Rich.  Eq. 
Geo.    385 ;    Gwinn    v.    Newton,    1  286. 

Humph.  710;   Stein  v.  Burden,  30  ^  Floyd  v.  Jayne,  6John.  Ch.  479. 

Ala.  270 ;   Young  v.  Beardsley,  11  See  Basye  v.  Beard,  12  B.  Mon.  581 ; 

Paige,  93;   Lake  v.  Cooke,  15   III.  Billups  w.  Sears,  5  Gratt.  31. 
30 
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forth.^  It  must  not  be  cumulative}  And  it  has  been  some- 
times held  that  equity  will  not  interfere,  except  in  a  case 
of  fraud,  in  behalf  of  either  party,  upon  the  ground  of  testi- 
mony being  discovered  since  the  trial,  which  was  unknown 
to  the  party  at  the  time  of  the  trial,  and  which  would  have 
materially  varied  the  result.'  Such  relief  will  not  be  granted 
for  newly-discovered  evidence  of  payment,  where  the  plain- 
tiff neglected  to  plead  the  paiyment,  and  to  produce  witnesses 
of  admissions,  by  the  defendant,  of  the  payment;  though  the 
full  extent  of  their  testimony  was  not  known  to  the  plaintiff, 
who,  it  appeared,  had  made  no  inquiry." 

§  34.  "Where  the  execution  of  a  judgment  has  been  en- 
joined, and  the  defendant  admits,  upon  being  interrogated,  a 
partial  payment,  the  injunction  should  be  perpetuated  for 
this  amount,  and  dissolved  for  the  remainder.'  So  where 
part  of  the  judgment  appears  from  the  petition  to  be  just,  an 
injunction  as  to  the  whole  should  be  reversed." 

§  35.  When  the  amount  of  the^i.  fa.  exceeds  that  of  the 
judgment,  the  right  to  enjoin  is  limited  to  the  excess.' 

§  36.  Equity  will  grant  relief  against  a  judgment  obtained 
by  fraud,  to  the  extent  of  the  injury,  and,  if  it  applies  only 
to  part  of  the  land,  relief  will  be  granted  to  that  extent.' 

§  37.  Where,  on  relieving  against  a  judgment,  there  is  no 
means  of  ascertaining  how  far  it  is  correct,  but  only  that 
it  is  unconscionable  to  some  extent,  it  will  be  set  aside  in 
tolo? 

I  Miller  v.  McRuire,  1  Morris,  150.  89  ;    Snued  v.   Town,  4  Eng.   535  ; 

^  Pemberton  v.  Kirk,  4  Ired.  Eq.  Thomas  v.  Brashear,  4  Monr.    65  ; 

178.  Rust  V.  Ware,  6   Gratt.   50 ;    New- 

'  Powell  V.  Watson,  6  Ired.  Eq.  94.  man  v.  Meek,  1  S.  &  M.  fiW.  331 ; 

'  Floyd    V.   Jayne,   6  John.   Ch.  Willis    v.    Gordon,   22    Tex.    241; 

479.  Alexander  v.  Baylor,  20  Tex.  560.  ' 

'  Perry  t>.  Kearney,  14  La.   An.        '  Barrow  k.  Robiohaux,  14  La.  An. 

400  ;  Tapp  v.  Beverley,  1  Leigh,  80.  207. 

^  Crisswell  v.   Bledsoe,   22    Tex.        *  Dnnlap  v.  Stetson,  4  Mas.  349. 
656.     See  Booth  c.  Kesler,  6  Gratt.         »  McRae  v.  Woods,  2  Wash.  Va. 

350 ;  Bell  v.  Cunningham,  1  Sumn.  80. 
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§  38.  Equity  has,  under  ordinary  circumstances,  no  power 
to  reduce  an  assessment  of  damages  by  a  jury  in  an  action 
of  covenant,  or  to  enjoin  the  collection  of  any  part  thereof.^ 

§  39.  A  bill,  to  enjoin  a  judgment  on  account  of  usury, 
must  tender  the  amount  equitably  due.^  And  an  injunction, 
on  the  ground  that  the  defendant  is  entitled  to  a  credit  for 
part  of  the  judgment,  should  be  with  a  proviso,  that  the 
plaintiff  may  proceed  by  execution  to  collect  the  balance.' 

§  40.  Payment  may  be  set  up  as  the  ground  for  an  injunc- 
tion. As  where  a  payment  is  made  in  confidence  that  it  will 
be  credited,  and  the  credit  is  not  given,  but  judgment  taken 
for  the  whole  amount.*  So,  where  prior  judgments  have 
been  paid,  and  yet  the  holder  threatens  to  levy  on  land,  the 
holder  of  a  junior  judgment  may  have  this  cloud  on  the  title 
removed  by  injunction.' 


s 


§  41.  But  it  is  no  ground  for  relief  from  a  judgment,  that 
a  payment  on  a  bond  was  not  indorsed  on  the  bond.  Such 
defence  might  have  been  made  at  law.^  Nor  that  the  party 
did  not  prove,  on  the  trial,  payments  which  he  alleges  he 
had  made,  unless  he  shows  some  fraud  or  circumvention,  to 
prevent  his  making  the  proof.'  So,  it  is  held,  the  defendant 
in  a  judgment  has  a  full  and  complete  remedy  at  law,  by 
supersedeas,  to  obtain  credit  for  a  part  payment  of  the  judg- 
ment, and  consequently  such  payment  constitutes  no  ground 
for  equitable  relief.^  So  equity  will  not  interfere  with  a 
judgment,  recovered  after  a  settlement  between  the  parties, 
prior  to  the  commencement  of  suit.  The  remedy  is  by 
appeal  or  error.' 

'  Reed  v.  Clarke,  4  Monr.  18.  Ibid.  196,  sect.  879  ;  Humplireya  v. 

2  Shelton  v.  Gill,  11  Ohio,  417.  Leggett,  9  How.  297. 

'Hodges  V.  Planters',  &c.,  7  Gill  "  Harnsbargert).  Kinney,  13  Gratt. 

&  J.  306.  511. 

*  Dickenson  w.  M'Dermott,  13  Tex.  '  Deaver  w.  Erwin,  7  Ired.  Eq.  250. 

248.  *  Perrine  v.  Carlisle,  19  Ala.  686. 

5  Shaw  V.  Dwight,  16  Barb.  536.  «  Dunn  v.  Fish,  8  Black.  407.  See 

See   2  Story's  Eq.  194,  sect.  876  ;  Williams  u.  Bradbury,  9  Tex.  487  ; 
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§  42.  Analogous  to  payment,  as  a  defence,  is  that  of 
set-off. 

§  43.  The  allegations  in  a  bill  in  equity,  for  an  injunction 
against  a  judgment,  that  the  defendant  is  indebted  to  the 
complainant,  that  he  is  insolvent,  and  that  the  demand 
sought  to  be  enforced  at  law  is  satisfied,  are  sufBcient  to 
give  the  court  jurisdiction.' 

§  44.  But  a  party  going  into  equity  to  enjoin  a  judgment 
on  the  ground  of  offsets,  must  show  as  strong  a  claim  to  be 
paid  the  offsets  as  if  he  were  suing  on  them  in  law  or  equity." 
And  a  defendant  in  an  action  at  law,  having  a  set-off  avail- 
able either  at  law  or  in  equity,  but  neglecting  to  plead  it, 
cannot  afterwards  make  it  a  ground  of  relief  in  equity  from 
the  judgment  against  him  in  such  action,  without  showing 
suflScient  excuse  for  his  neglect.  That  he  was  advised  the 
law  court  had  no  jurisdiction  of  the  set-off,  is  no  such  ex- 
cuse.^ 

§  45.  It  has  already  been  stated,  that  a  trial  at  law  and  a 
judgment  founded  thereon  cannot  be  revised  by  a  court  of 
equity,  unless  there  are  special  equitable  reasons  for  such 
interference.  The  general  rule  is  applied,  of  res  judicata  and 
estoppel.  Where  a  defence  has  been  made  to  a  suit  at  law, 
the  defendant  has  elected  his  tribunal ;  and,  from  that  time, 
he  must  make  his  entire  defence  in  that  court,  if  such  as  may 
be  heard  by  it.^    Thus,  in  case  of  a  bill  for  an  injunction 

Holland  v.  Dale,  Minor,  265  ;  Craw-  "  Walker  v.  Ayers,  1  Clarke,  449. 

ford  V.  Thurmond,  3  Leigh,  85  ;  Ba-  '  Pearce  v.  Winter,  &c.,  32  Ala. 

ohanan   v.   Torrance,  11   Gill  &  J.  68.     See  Pogue  v.  Shotwell,  2  Dana, 

342;  Knox  v.  Coroner,  13  La.  An.  281;  Griffith  «.  Thompson,  4  Gratt. 

88  ;  Williams  v.  Bradbury,  9  Tex.  147  ;  Hudson  v.  Kline,  9  Gratt.  379  ; 

487 ;    Paddock  v.    Palmer,   19 '  Vt.  Kives  v.    Rives,  7'  Rich.   Eq.  353 ; 

581 ;  Peatross  v.  M'Laughlin  6  Gratt.  Wellborn  v.   Bonner,    9    Geo.    82 ; 

64;   Bellamy  v.   Woodson,  4  Geo.  Brady  v.   Hancock,   17  Tex.    361; 

175.  Beall  v.  Brown,  7  Md.  393;  Lips- 

'  Bettlson    v.    Jennings,   3   Eng.  comb  v.  Winston,  1  Hen.  &  M.  453. 

2^7.      See  Dickinson   u.   Chism,   2  '  Dickson  u.  Richardson,  16  Ark. 

Monr.    144;    Moore   «.   Gamble,    1  114. 
Stockt.  246. 
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against  a  judgment  and  a  new  trial,  alleging  tlie  same  facts 
pleaded  in  answer  to  the  suit  at  law;  held,  the  judgment 
was  conclusive,  and  the  bill  was  dismissed.'  So  when  a 
cause,  .exclusively  of  legal  jurisdiction,  has  been  tried  at  law, 
and  a  judgment  rendered  against  the  defendant,  and  there 
was  no  fraud  or  concealment  by  the  plaintiff  at  law,  chancery 
has  no  jurisdiction  to  interfere.^  So,  as  we  have  already 
seen  in  another  connection,  the  execution  of  a  judgment  can- 
not be  enjoined  on  grounds  which  might  have  been  urged  as 
a  defence  to  the  original  action.'  So  where  a  party  first 
submits  to  try  at  law,  with  a  knowledge  of  the  facts  upon 
which  he  rests  in  support  of  his  title,  and  a  verdict  is  ren- 
dered against  him ;  he  cannot  come  into  equity  and  file  his 
bill  for  discovery  and  relief,  and  enjoin  the  operation  of  the 
verdict,  ulitil  he  can  have  another  trial  in  equity  in  attempt- 
ing to  perfect  his  title/ 

§  46.  Mutual  accounts,  if  not  complicated,  do  not  furnish 
ground  for  overhauling  a  judgment  at  law,  more  especially 
when  they  have  been  submitted  to,  and  passed  upon  by  the 
court.'  So  a  defendant,  who  has  demurred  to  the  declaration, 
will  be  regarded  as  having  elected  to  defend  at  law,  and  will 
be  precluded  from  coming  into  equity  for  relief,  in  reference 
to  any  matter  of  defence  of  which  he  might  have  availed 
himself  in  a  court  of  law.^  So,  if  a  defendant  at  law  makes 
an  equitable  defence,  if  it  be-  such  as  courts  of  law  take  cog- 
nizance of,  he  cannot  come  into  chancery  for  relief,  unless 
unavoidable  accident,  ignorance  of  facts,  surprise,  or  fraud, 
have  prevented  him  from  making  his  defence  at  law.'^  And 
a  defence  cannot  be  set  up  in  equity  which  has  been  fully 
and  fairly  tried  at  law,  although  it  may  be  the  opinion  of 

'  Forsythe  v.  MoCreight,  10  Rich.  14  How.  70  ;  Lucas  v.  Bank,  &o.,  2 

Eq.  308  ;  Yongue  v.  Billupa,  23  Miss.  Stew.  280. 
407.  *  Powell  V.  Stewart,  17  Ala.  719. 

^  White  V.  Cahal,  2  Swan,  550.  ^  Arlington    u.    Washington,    14 

"  Minor  v.  Stone,  1  La.  An.  283.  Ark.  218. 

'  Donaldson  v.   Kendall,  2   Geo.        '  Burton  v.  Hynson,  14  Ark.  32  j 

Deeia.  227.    See  Campbell  v.  Briggs,  7  Gill,  189. 
4  Rich.  Eq.  370  ;  Sample  v.  Barnes, 
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tbe  court  that  the  defence  ought  to  have  been  sustained  at 
law.' 

§  46  a.  "With  reference  to  the  pleadings  in  cases  of  this 
nature;  chancery  will  not  restrain  a  judgment  upon  a  bill 
in  which  all  the  material  facts  are  charged  upon  information 
and  belief  only,  without  any  allegation  as  to  whence  the 
information  was  derived,  or  any  affidavit  connected  with  the 
bill.^  Nor  will  equity  enjoin  a  judgment  at  law  and  grant  a 
new  trial,  unless  the  complainant's  bill  sets  forth  distinctly 
his  causes  of  grievance.'  The  plaintiff  must  state  the  cause 
of  his  not  defending  at  law,  where  he  had  a  legal  defence,* 
more  especially  in  a  case  which  is,  in  general,  exclusively 
cognizable  at  law.*  And  a  court  of  chancery  will  not 
grant  relief  so  readily  against  a  judgment  in  attachment  to 
an  absconding,  as  to  an  absent  or  non-resident  debtor ;  a  bill 
should  therefore  state  in  which  of  these  characters  the 
attachment  was  taken  out  against  the  defendant.^  So  in  a 
bill  for  relief  against  a  judgment,  on  the  ground  that  the 
defendant  was  prevented  from  defending  at  law  by  fraud  or 
accident,  the  matter  of  fraud  or  accident  must  be  set  forth 
with  certainty  and  precision,  and  it  must  also  be  alleged, 
that  the  fraud  or  accident  is  unmixed  with  any  negligence 
on  the  part  of  the  complainant.'  And  allegations,  that  a 
judgment  was  obtained  through  fraud  and  other  ill  practices, 
are  too  general  to  authorize  the  arrest  of  its  execution.' 

§  46  h.  An  injunction  cannot  stand  based  on  a  written 
agreement  alleged  to  be  lost,  where  the  bill  does  not  allege 
that  the  party  in  whose  custody  it  was  placed  has  been  asked 
to  produce  it,  nor  that  its  contents  can  be  proved,  and  where 

I  Briesch  v.  MeCauley,  1  Gill,  189.  3  Gamble  v.  Campbell,  6  Florida, 

See  White  v.   Crew,  16  Geo.  416;  347. 

Gough  u.   Pratt,  9  Md.  526 ;    Van  *  Yanoy  v.  Fenwiok,  4  Hen.  &  M. 

Mater  v.  Holmes,  2  Halst.  Ch.  575  ;  423. 

Money  v.  Jordan,  11   Eng.   Law  &  ^  Dilly  u.  Barnard, 8  Gill  &.T.  170. 

Eq.  182.  s  Moore  v.  Gamble,  1  Stockt.  246. 

^  Williams  u.  Lookwood,  1  Clark,  '  French  v.  Garner,  7  Port.  549. 

172.  '  Brooks  v.  Williams,  13  La.  An. 

374. 
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it  appears  that  the  party  who  executed  it  is  dead,  and  its 
existence  and  all  transactions  concerning  it  are  fully  denied 
by  the  answer.' 

§  46  c.  If  a  bill  of  injunction,  to  stay  proceedings  on  a 
judgment,  charge  the  plaintiff  at  law  with  having  failed  to 
do  an  act  on  which  the  equity  of  his  claim  depends,  and  in 
his  answer  he  take  no  notice  of  that  allegation ;  the  court, 
on  the  hearing,  will  consider  this  an  admission  that  he  has 
not  done  the  act  in  question,  and  will  decree  against  him 
without  any  exception  to  the  answer,  or  any  interlocutory 
order,  taking  the  bill  for  confessed  in  part. 

§  46  d.  Where  a  bill  for  relief  from  a  judgment  at  law 
alleged,  as  a  reason  for  not  making  a  defence,  that  the  plain- 
tiff was  deceived  by  his  attdrney-as  to  the  time  of  trial; 
held,  this  fact  must  be  proved,  although  not  answered  or 
denied  by  the  answer.^ 

§  46  e.  All  the  parties  to  a  decree,  the  execution  of  which 
is  sought  to  be  enjoined,  must  be  made  parties  to  the  injunc- 
tion bill.''  The  plaintiff  in  the  judgment  enjoined  is  a  neces- 
sary party  .'(a)  So,  to  a  bill  by  a  purchaser  of  land  from  a 
judgment  debtor,  to  enjoin  the  judgment  creditor  from  sub- 
jecting the  land  to  his  judgment,  the  debtor  is  a  necessary 
party .^    So,  to  a  bill  for  relief,  from  a  judgment  on  a  note 

I  Kent  V.  De  Baun,  1  Beasl.  220.  '  Daniel    v.   Hannegau,  5    J.   J. 

^  Page  V.  Winston,  2  Muuf.  298.      Marsh.  48. 

3  Cowan  V.  Price,  1  Bibb,  173.  «  Scott  v.  Bennett,  1  Gilm,  646. 

*  Hendriok  u.  Robinson,  7  Dana, 
165. 

(a)  A.  offers  for  probate  a  paper  as  the  will  of  B.,  in  which  he  is 
made  executor  and  a  legatee.  Verdict  against  the  will.  A  bill  in  equity 
is  filed  by  0.,  to  set  aside  this  verdict,  and  to  be  allowed  to  prove,  as 
the  will  of  B.,  all  that  part  of  the  paper  in  which  A.  has  no  interest, 
alleging  that  the  verdict  was  fraudulent  and  void.  A.  was  not  made  a 
party.  Held,  there  was  no  equity  in  the  bill.  Barksdale  v.  Brown,  16 
Geo.  95. 
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against  the  maker,  in  favor  of  an  assignee  of  the  note,  the 
payee  is  a  necessary  party.'  So  the  assignee  of  a  judgment 
is  a  necessary  party  to  a  bill,  to  perpetually  stay  proceedings 
thereon  for  equities  existing  between  the  parties  previous  to 
the  assignment.^  But  a  surety  need  not  be  made  party  to  a 
bill  by  the  principal,  for  an  injunction  against  a  judgment.' 
Nor  a  sheriff,  to  a  bill  brought  to  enjoin  the  execution  of 
legal  process.*  The  clerk  and  sheriff  are  not  proper  parties 
to  a  bill  for  an  injunction  to  slay  execution.' 

§  47.  The  distinction  is  made,  that  no  person  can  enjoin  a 
judgment  at  law,  to  which  he  is  not  a  party ;  but,  if  he  is 
aggrieved  by  the  proceedings  thereon,  he  should  pray  for  an 
injunction  to  the  execution.^ 

§  48.  It  is  held  that,  where  property  of  one  is  levied  on  to 
satisfy  the  debt  of  another,  a  bill  of  injunction  may  be  main- 
tained by  him  to  restrain  the  sale,  notwithstanding  he  has 
also  remedies  at  law,  and  although  the  sheriff,  by  reason  of 
his  doubts  as  to  the  title  to  the  property,  takes  an  indemni- 
fying bond.^  But  it  is  also  held,  that  a  sale  of  personal 
property  will  not  be  enjoined  at  the  suit  of  a  third  person, 
claiming  the  property,  but  he  will  be  left  to  his  legal  remedy.' 

§  49.  An  execution  in  ejectment  will  not  be  restrained  at 
the  instance  of  a  stranger  holding  a  paramount  title ;  for  if 
his  title  is  good,  the  judgment  does  not  affect  him.  It  makes 
no  difference,  that  after  judgment  the  defendant  attorned  to 
that  title  and  received  possession  under  it.' 

§  50.  A  perpetual  injunction  may  be  granted  to  stay  pro- 

1  Elston  V.   BlaDohard,  2  Soam.  501.     See  Soott  v.  Whitlow,  20  111. 

420.  310. 

"  Mnnford  v.  Sprague,  11  Paige,        '  Wilson  v.  Butler,  3  Munf.  559. 
438.  8  Poage  i'.  Bell,  3  Rand.  586.    See 

'  Bentley  v.  Gregory,  7  Monr.  368.  Bowyertj.  "Creigh,  3  Rand.  25  ;  Allen 

^  Olin  V.   Hungerford,    10    Ohio,  a.Freeland,  3  Rand.   170 ;  Kelly  v. 

268.  Wiseman,  14  La.  An.  661. 

5  Edney  v.  King,  4  Ired.  Eq.  465.        »  Harper  v.  Hill,  35  Miss.  63. 

^  Jordan  v.   Williams,   3    Rand. 
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ceedings  on  a  judgment  at  law,  obtained  in  a  suit  brought  in 
the  name  of  a  person  not  interested,  for  the  purpose  of  pre- 
venting a  defence,  which  the  defendant  had  against  the  real 
plaintiff.' 

§  51.  A  judgment  debtor  who  has  been  garnished  may 
compel  the  creditor  and  the  garnishee  to  interplead,  and  may 
have  the  execution  enjoined  until  the  interpleader  is  deter- 
mined.^ 

§  52.  Equity  has.  jurisdiction  to  enjoin  a  sale  of  land  on 
execution,  on  the  application  of  the  owner  of  an  equitable 
lien  prior  to  the  lien  of  the  judgment ;  and  having  thus  ob- 
tained jurisdiction,  the  court  will  adjust  the  rights  of  all  the 
parties.^ 

§  53.  Similar  questions  arise  in  connection  with  the  obli- 
gation of  suretyship.  Thus  equity  will,  in  favor  of  a  surety, 
enjoin  a  judgment,  suffered  by  him  on  the  promise  of  the 
creditor,  that  it  shall  only  be  used  to  enforce  a  settlement 
with  the  principal,  and  will  give  him  relief  if  the  judgment 
is  too  large.*  So  where,  in  consequence  of  representations 
made  to  him  by  the  holder  of  a  note,  the  surety  upon  it 
ceases  to  maintain  a  valid  ground  of  defence,  proceedings 
under  a  judgment  so  obtained  will  be  enjoined.* 

§  54.  The  same  remedy  is  applied  in  cases  of  trust.  Thus 
a  bill  was  filed  for  an  injunction,  alleging  that  A.  made  a 
deed  of  property  in  trust  for  himself  and  wife,  remainder  in 
trust  for  their  children ;  that  he  was  possessed,  at  the  time 
of  making  such  deed,  of  property  far  greater  than  the  amount 
of  his  liabilities ;  that  the  defendant  took  a  note  from  A., 

'  Gtreenleaf  v.  Maher,  2  Wash.  C.  See  Cox  v.  Mayor,  &o.,  17  Geo.  249  ; 
44,  393.  ■  Hamilton  v.  Adams,  15  Ala.  596. 

^  Henderson  v.  Garrett,  35  Miss.        *  Cage  v.  Cassidy,  23  How.  109. 
554.  5  Dew  v.  Hamilton,  23  Geo.  414. 

»  Parker  v.  Kelly,  10  S.  &  M.  184.     See  Pike  v.  The  State,  &c.,  14  Ark. 

403. 
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executed  after  the  enrolment  of  the  deed  (of  the  existence 
of  which  deed  the  defendant  was  well  aware),  and  has  since 
taken  out  execution  on  a  judgment  on  such  note,  and  caused 
a  levy  to  he  made  on  the  property  conveyed  in  trust,  alleg- 
ing that  such  conveyance  was  void  as  to  creditors,  intending 
thereby  to  injure  the  sale  of  such  property  on  the  execution, 
to  the  irreparable  injury  of  the  complainants,  the  wife  and 
child  of  the  grantor.  Held,  the  bill  disclosed  sufficient 
ground  for  injunction.  Held,  further,  that,  on  appeal  from 
the  order  granting  such  injunction,  the  case  must  be  decided 
on  the  bill  alone,  without  reference  to  the  answer.^ 

§  55.  The  precept  of  injunction  is  often  applied  directly 
to  executions  upon  judgments  at  law;  and  in  what  has  been 
said  with  reference  to  judgments,  it  has  not  been  found  prac- 
ticable to  omit  some  cases  which  would  seem  equally  appli- 
cable to  executions.^  Thus,  if  a  valid  judgment  at  law  be 
iniquitously  used,  equity  will  annul  what  has  been  impro- 
perly done  under  it.'  So  chancery  will  grant  an  injunction 
to  prevent  a  party's  making  use  of  a  legal  writ  of  execution 
for  the  purpose  of  vexation  and  injustice.''  Or  restrain  the 
sale  of  property  illegally  taken  in  execution.'  So  the  sheriff 
may  be  enjoined  from  paying  over  money  received  from  the 
sale  of  an  estate  under  executions  issued  by  individual  cre- 
ditors, where  it  appears  that  the  complainants  had  a  specific 
lien  on  the  estate,  and  a  preference  over  individual  creditors, 
and  that  the  claim  was  pending  and  undetermined.^ 

1  MoCaun  v.  Taylor,  10  Md.  418.  '  See  Strong  v.  Daniel,  5  Ind.  348  ; 

See  further,-a3  to  the  Injunction  of  Shiff  v.  Carpreth,  14  La.  An.  801 ; 

judgments,  Henley  v.  Robertson,  4  Sowle  v.  Pollard,  lb.  287 ;  Gleises  v. 

Yerg.  172;  McFarland  v.  Rogers,  1  MoHatton,  lb.  560. 

Wis.  452 ;  Diokerson  u.  Board,  &c.,  '  Bissell  v.  Bozman,  2  Dev.  Ch. 

6  Ind.  128 ;  Bradley  v.  Lamb,  Har-  160. 

din,  527  ;  Burge  v.  Burns,  1  Morris,  ■•  Colt  v.  Cornwell,  2  Root,  109. 

287  ;  Paulding  v.  Watson,  21  Ala.  «  Kenyon  v.  Clarke,  2  R.  I.  67. 

279  ;    Roberts  v.  Jordans,  4  Munf.  6  Read  v.  Dews,  Charl.  R.  M.  355. 

488 ;  Winnie  o.  Grayson,  3  Tex.  429 ;  See  Petitt  v.  Shepherd,  5  Paige,  493  ; 

Price  V.  Johnson  County,  15   Mis.  Grant  v.  Lathrop,  3  Post.  67 ;  Cyrus 

433  ;  Barada  v.  Carondelet,  16  Mis.  v.  Hicks,  20  Tex.  483  ;  Davis  v.  Mil- 

323  ;    Ford  v.  Weir,  24   Mis.    563  ;  laudon,  14  La.  An.  808  ;  Ballance  v. 

Denny  v.  Moore,  13  Ind.  418.  Loomis,  22  111.  82 ;  Mallory  v.  iS^r- 
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§  56.  But  equity  does  not,  as  of  course,  take  executions 
upon  judgments  at  law  into  its  own  hands,  as  such  power 
would  be  oppressive  both  to  the  debtor  and  the  court.'  And 
the  presumption  is,  that  the  court  which  renders  a  judgment 
is  competent  to  enforce  it  by  its  own  process,  and  it  is  only 
in  special  cases  that  chancery  interferes.*  So  a  debtor  can- 
not resort  to  equity  to  enjoin  an  execution  against  him,  if  he 
has  had  an  opportunity  to  apply  to  the  court  from  which  it 
issued  for  redress.'  And  it  is  held,  that  it  would  take  a  very 
strong  case  of  fraud,  mistake,  surprise,  or  accident,  to  induce 
equity  to  interfere  with  the  completion  of  a  sale  upon  an 
execution  at  law.*  Thus  the  claimant  of  personal  property, 
taken  on  several  executions  against  the  same  person,  cannot 
maintain  a  bill  to  enjoin  the  proceedings;  his  proper  remedy 
is  at  law.'  So  an  injunction  will  not  be  granted,  to  stay  a 
sale  under  an  execution,  on  the  ground  of  usury,  that  being 
a  good  defence  at  law."  Nor  upon  the  allegation  that  the 
judgment  has  been  satisfied,  the  remedy  at  law,  in  such  case, 
being  prompt  and  adequate.'  So  a  bill  for  an  injunction  was 
brought  against  the  sherifij  to  stop  the  sale  of  slaves  on 
execution,  alleging  a  bond  fide  purchase  on  the  part  of  the 
complainant,  previous  to  the  execution.  The  bill  was  dis- 
missed, on  the  ground  that  the  remedy  was  at  law.'  So  an 
agreement,  by  a  third  person,  with  the  defendant  in  the  exe- 
cution, to  pay  it  offj  is  no  ground  for  an  injunction  against 
the  enforcement  of  the  execution.'  So  equity  has  no  juris- 
diction to  enjoin  the  sale  of  property  seized  on  execution, 
on  the  application  of  a  third  party,  claiming  it  as  his  own, 
though  he  is  a  trustee  of  the  property."  And  where  a  statu- 
tory writ  of  possession  has  been  awarded  by  a  court  of  law, 

ton,  21  Barb,  424 ;  Taylor  v.  Strong,  ^  Henderson  v.  Bates,  2  Blackf. 

10  S.  &  M.  63 ;  Sevier  v.  MoWhorter,  460. 

27  Miss.  442 ;  Moore  v.  Barclay,  16  ^  Lansing  v.  Eddy,  1  John.  Ch.  49. 

Ala.  158 ;  Dyer  v.  Armstrong,  5  Ind.  '  Ibid. 

437.  «  Kendi-ick  v.  Arnold,  4  Bibb,  23.5. 

>  Macon,  &o.  v.  Parker,  9  Geo.  377.  »  Triplett  v.  Turner,  2  J.  J.  Marsh. 

2  Ibid.  475. 

'  Beckleyw.  Palmer,  11  Gratt.  625.  '"  Watkina  v.  Logan,  3  Mour.  20. 

"  Skillman  v.  Holoomb,  1  Beasl. 
131. 
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to  enjoin  the  issuing  of  such  writ  in  favor  of  a  purchaser  of 
lands,  at  a  sale  under  an  execution  against  a  party  in  pos- 
session, where  there  is  no  allegation  or  pretence  that  waste 
may  be  committed,  or  irreparable  mischief  done,  is  held  to 
be  a  clear  abuse  of  the  writ  of  injunction.^  So,  where  the 
object  of  a  bill  will  be  answered  by  restraining  the  proceeds 
of  a  sheriff's  sale  in  his  hands,  the  sale  of  the  property  ought 
not  to  be  enjoined.*  Nor  merely  on  the  ground  that  the 
validity  of  the  execution  or  the  justice  of  the  judgment  is 
denied  by  the  party  who  applies  for  the  injunction.' 

§  57.  Where,  pending  an  issue  to  try  the  right  to  personal 
property  taken  on  execution,  other  executions  are  issued  on 
the  same  judgments,  and  levied  on  the  same  property,  an 
injunction  will  be  granted  to  restrain  proceedings  on  the 
latter.^  So  an  injunction  will  issue,  at  the  instance  of  an 
execution  creditor,  to  restrain  the  debtor  and  a  prior  execu- 
tion creditor,  from  selling  or  removing  any  of  the  personal 
property  levied  on,  unless  by  sale  under  the  execution,  until 
the  second  execution  is  satisfied  .-^ 

§  58.  On  a  bill  to  enjoin  an  execution  against  particular 
property,  the  allegation  that  a  prior  execution  in  favor  of 
another  plaintiff  against  a  part  of  the  same  defendants  had 
been  enjoined,  is  not  ground  for  equitable  relief,  it  not 
appearing  but  that  the  ground  for  the  prior  injunction  had 
reference  to  the  judgment  or  process  itself,  and  not  to  the 
property.^  And  two  executions  of  the  same  kind  may  be 
issued  upon  the  same  judgment,  and,  as  courts  of  law  have 
authority  to  prevent  abuse  of  their  own  processes,  equity 
will  not  interfere  for  that  purpose.' 

'  Blakeney  v.  Ferguson,  14  Ark.  258.    See  Norton  v.  Hiokok,  25  Conn. 

641.  356  ;  Barnes  v.  Dodge,  7  Gill,  109. 

2  Receivers,  &o.,  3  Green  Ch.  222.        «  Dunn  v.  Bank,  &c.,  2  Ala.  152. 

»  Williams.!).  Wright,  9  Humph.        '  Elliott  u.  Elmore,  16  Ohio,  27. 

493.     See  Johnson  v.  The  Couneoti-  See  further,  as  to  injunction  of  exe- 

out,  &o.,  21  Conn.  148.  outions,  Pope  v.  Eakin,  3  Humph. 

■■  Huntington  v.  Bell,  2  Porter,  51.  413  ;jp  Yerg.  24;  Wood  v.  Cruisman, 

5  Edgar  v.  Clevenger,  1  Green  Ch.  6  Humph.  279  ;  Saunders  «.  Woods, 
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5Yerg.  142;  Warwick  w.  Michael,  11  2  Barb.  Ch.  458;   Nashua,  &c.  v. 

Gill&  J.  153;  Kelly  w.  Wiseman,  14  Stimpson,  35  N.  H.  286;   Bryan  v. 

La.  An.  661  ;  Harriot  u.  Givens,  8  Knight,  1  Tex.  180;  Bean  o.  Blan- 

Ala.  694 ;  McRae  v.  Brown,  12  La.  ton,  3  Ired.  Ch.  59 ;  Heath  v.  Hand, 

An.  181 ;  Capertown  v.  Huddleston,  1  Paige,  329  ;  Beckley  v.  Palmer,  11 

7   Humph.  452 ;   Gutshall  v.  Sals-  Gratt,  625 ;  Lovett  v.  Longmire,  14 

herry,  Wright,  127;  Hammond  w.  St.  Ark.  339;  Drake  v.  Jones,  27  Mis. 

John,  4  Yerg.  107  ;  Beale  v.  Digges,  428 ;  Oldham  v.  Erhart,  18  Tex.  147 ; 

6  Gratt.  582 ;  Boughton  v.  Bank,  &o.,  Bail  v.  Traverse,  8  Gill,  41. 


It  is  no  part  of  the  plan  of  the  present  work  to  treat  of  proceedings 
or  remedies  in  equity,  except  so  far  as  they  are  connected  with  pro- 
ceedings at  law ;  as  by  way  of  injunction  to  judgments  and  executions, 
which  makes  the  subject  of  the  foregoing  chapter.  There  is,  however, 
a  process  in  courts  of  equity,  for  obtaining  a  rehearing,  somewhat  analo- 
gous to  the  new  trial  at  law,  of  which  the  following  account  is  given  by 
approved  writers:  "Courts  of  equity  have  a  class  of  cases  originating 
in  equity  jurisdiction,  and  directly  and  exclusively  under  their  own  con- 
trol, called  '  Feigned  Issues.'  These  courts  have,  by  their  constitution, 
the  right  to  dispose  of  all  cases  upon  the  pleadings  and  proofs,  without 
the  intervention  of  a'  jury ;  but  it  is  usual,  in  matters  of  intricacy  and 
importance,  especially  those  involving  questions  of  fraud,  to  direct  an 
issue  at  law,  to  be  tried  by  a  jury,  to  inform  the  conscience  of  the  court. 
The  granting  or  refusing  a  new  trial,  on  a  feigned  issue,  is  wholly  a 
matter  of  discretion.  It  is  never  done  when  the  proof  is  clear  on  the 
one  side  or  the  other,  nor  when,  in  any  event,  the  verdict  could  be  but 
of  little  value.  The  practice  is  thus  laid  down  by  Sir  William  Black- 
stone  :  '  The  Chancellor's  decree  is  either  interlocutory  or  final.  It  very 
seldom  happens  that  the  first  decree  can  be  final,  or  conclude  the  cause ; 
for,  if  any  matter  of  fact  is  strongly  controverted,  this  court  is  so  sensible 
of  the  deficiency  of  trial  by  written  depositions,  that  it  will  not  bind  the 
parties  thereby,  but  usually  directs  the  matter  to  be  tried  by  a  jury ; 
especially  such  important  facts  as  the  validity  of  a  will,  or  whether  A.  is 
the  heir  at  law  to  B. — But  as  no  jury  can  be  summoned  to  attend  this 
court,  the  fact  is  usually  directed  to  be  tried  at  the  bar  of  the  Court  of 
King's  Bench,  or  at  the  assizes,  upon  a  feigned  issue.  For,  in  order  to 
bring  it  there,  and  have  the  point  in  dispute,  and  that  only,  put  in  issue, 
an  action  is  brought,  wherein  the  plaintiff,  by  a  fiction,  declares  that  he 
laid  a  wager  of  £5  with  the  defendant,  that  A.  was  heir  at  law  to  B.,  and 
then  avers  that  he  is  so,  and  therefore  demands  the  £5.  The  defendant 
admits  the  feigned  wager,  but  avers  that  A.  is  not  the  heir  at  la-^  to  B. ; 
and  thereupon  that  issue  is  joined,  which  is  directed  out  of  Chancery 
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to  be  tried,  and  thus  the  verdict  of  the  jurors  at  law  determines  the  fact 
in  the  Court  of  Equity.' "  3  Bl.  Oomm.  452  ;  Graham  on  N.  T.  557. 
The  practice  referred  to  is  so  purely  one  of  equity,  and  at  the  same  time 
has  fallen  into  such  comparative  disuse  in  the  United  States,  more  espe- 
cially with  reference  to  the  details  mentioned  by  Blackstone,  that  any 
further  notice  of  it  would  be  superfluous,  and  wholly  foreign  from  the 
plan  of  the  present  work. 
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CHAPTER  XIX. 

OTHER  FORMS  OF  REHEARING  THAN  NEW  TRIAL.— WRIT  OP 
ERROR. 


1.  General  remarks.     Peculiari- 
ties of  American  law. 

2.  Nature  of  a  writ  of  error. 

3.  Ex  debito  justitice. 

5.  A  new  action. 

6.  Writ  of  error  and  motion  in 
arrest  of  judgment. 

7.  judgment  must  be  according 
to  the  course  of  the  common  law. 

8.  Qualifications  of  this  rule. 

9.  Special  proceedings — whether 
error  lies. 

10.  Grounds  of  the  writ. 

11.  Mere  irregularity. 

12.  Whether  for  acts  after  judg- 
ment.    Executions. 

13.  Error  oi foundation,  proceeding, 
or  judgment. 

18.  Error  coram  nobis  or  coram 
vobis, 

19.  Error  of  law  and  oi  fact. 

24.  A  remedial  process  ;  construc- 
tion of  statutes. 

25.  Cases  of  discretion. 

26.  Questions  of  amount;  ad  dam- 
num, interest,  costs,  &c. 

32.  Defects  in  the  declaration ; 
variance ;  misjoinder,  &c. 

35.  Right  of  appeal,  whether  a 
writ  of  error  lies  in  case  of. 

43.  The  judgment  must  he  final. 

50.  The  plaintiflF  in  error  must 
havf  been  injured  by  the  judgment ; 
voluntary  nou-suit,  &o. 

53.  The  error  must  be  substantial, 
not  merely  formal ;  limitations  and 


qualifications  of  the  rule  ;  judgment 
in  favor  of  the  plaintiff  in  error. 

58.  The  error  must  appear  upon 
the  record ;  what  constitutes  the 
record ;  papers  used  or  filed,  parol 
evidence,  &c. 

62.  The  error  must  appear,  affirma- 
tively. Judgment  presumed  to  be 
correct. 

64.  When  the  right  to  a,  writ  of 
error  is  waived. 

68.  Error  in  case  of  default. 

69.  For  want  of,  or  defect  in,  service 
of  the  writ ;  joint  defendants,  &c. 

74.  In  case  of  arbitration. 

77.  Eiiect  of  a  writ  of  error  upon 
the  judgment  and  the  rights  of  the 
parties  ;  supersedeas  of  execution,  &c. 

86.  Course  of  proceeding  upon  a 
writ  of  error ;  assignment  of  errors ; 
alleaations  of  the  writ,  &c. 

103.  Parties  ;  must  be  interested  ; 
joint  parties  ;  in  case  of  death  ;  pur- 
chasers, creditors,  agents,  &c. 

116.   Summons  and  severance. 

134.  Misnomer. 

136.  Service  of  writ  of  error. 

139.  Defences ;  dismissal ;  in  nulla 
est  erratum ;  release  of  errors. 

158.  Judgment  upon  a  writ  of 
error ;  reversal  in  part ;  remanding 
of  the  case,  and  proceedings  of  the 
court  below ;  miscellaneous  points. 

188.  Successive  writs  of  error. 

196.  Error  in  criminal  cases. 


§  1.  As  a  natural  and  useful  sequence  to  the  foregoing 
treatise  upon  new  trials,  we  proceed  to  present  a  concise  view 
of  other  forms  of  rehearing;  including  the  writ  of  error, 
certiorari,  appeal,  audita   querela,  and   mandanaus.     These 
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subjects,  more  especially  error  and  appeal,  have  furnished 
abundant  material  for  controversy  and  judicial  action  in  the 
United  States.  The  cases  are  numerous,  and  the  points  de- 
cided nice  and  various.  A  large  proportion  of  them,  how- 
ever, are  not  of  general  applicability,  turning,  to  a  great 
extent,  upon  the  construction  of  local  statutes,  which  seem 
to  have  made  these  forms  of  remedy  subjects  of  very  special 
care  and  interest.  Indeed  American  legislation  has  largely 
broken  down,  the  common  law  boundaries  between  diflerent 
modes  of  rehearing.  The  grounds  of  new  trial,  of  which 
we  have  treated  at  length  in  the  foregoing  pages,  are  in 
many  of  the  States  made  by  statute  grounds  of  appeal  or 
error.  Appeal,  not  a  common  law  remedy,  but  originally 
designed  for  the  rehearing  of  questions  of  fact,  is  now  often 
but  another  name  for  a  review  of  decisions  upon  points  of 
law;  and  in  some  of  the  States  error,  although  including 
some  additional  causes  of  relief,  means  substantially  the  same 
thing  as  exceptions,  or  motion  for  new  trial,  which  terms  it  has, 
for  the  most  part,  superseded.  It  is  proposed  to  confine  the 
present  view  of  the  several  proceedings  to  such  points  as  are 
independent  of  express  statutory  regulation,  and  chiefly 
to  those  which  do  not  fall  within  the  substantial  range  of 
new  trial;  although,  as  will  be  seen,  the  latter  limitation 
is  not  always  strictly  observed.  For  the  reasons  stated, 
topics,  which  occupy  a  large  space  in  the  American  reports, 
are  here  presented  in  a  comparatively  very  small  compass. 

§  2.  A  writ  of  error  is  an  original  writ,  in  the  nature 
of  a  commission  to  the  judges  of  the  court  from  which  it 
issues,  authorizing  and  requiring  them  to  examine  the 
grounds  upon  which  a  judgment  either  in  their  own  oV  an 
inferior  court  was  given,  in  the  case  specified  in  the  writ, 
and  upon  such  examination  alter,  reverse,  or  affirm  the  same 
according  to  law.'- 

§  3.  In  civil  cases,  the  writ  of  error  is  ex  debito  jusiitice,  and 
'  Howe's  Prao.  460. 
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may  be  sued  out  without  motion.'(a)  And  it  is  held,  that, 
where  such  writ  is  sent  to  the  clerk  of  the  court  below,  com- 
manding him  to  send  up  a  transcript,  &c.,  he  has  no  right  to 
withhold  it,  until  his  fees  for  making  it  out  are  paid,  but 
must  obey  the  writ.* 

§  4.  By  the  adoption  of  the  common  law,  the  writ  of  error 
is  held  to  have  been  introduced  into  a  State  as  a  part  of  that 
system.' 

§  5.  Unlike  the  application  for  a  new  trial,  a  writ  of  error 
is  held  to  be  a  new  action.* 

§  6.  In  addition  to  its  analogy,  under  the  effect  of  the 
statutory  law,  to  the  motion  for  new  trial,  a  writ  of  error  is 
in  many  respects  like  a  motion  in  arrest  of  judgment  ;^  and 
may  often  be  adopted  as  an  alternative  remedy,  where  such 
motion  might  at  the  election  of  the  party  have  been  effectually 
raade.(&) 

§  7.  To  sustain  a  writ  of  error,  the  judgment  must  have 
been  rendered  in  a  court  of  record,  according  to  the  course  of  the 
common  law.^{c)     Thus,  where  a  new  jurisdiction  is  created 

'  2  Salk.  504 ;  Pembroke  v.  Abing-       ■•  Ripley  v.  Morris,  2  Gilm.  381. 
ton,  2  Mass.  142.  '  Sweeney  v.  The  People,  28  111. 

2  Thorn  v.  Clendenin,  7  Eng.  60.  208. 
'  Moore  v.  Harris,  1  Tex.  36  ^  Aurentz  v.  Porter,  48  Penn.  335. 

(a)  If  an  alleged  error  is  not  the  subject  of  a  writ  of  error  or  appeal, 
it  is  then  without  remedy,  and  must  not  be  regarded  as  an  error.  Loomis 
V.  Lane,  29  Penn.  242.  If  a  sentence  of  a  court  of  competent  jurisdic- 
tion is  only  voidable,  the  proper  remedy  is  by  a  writ  of  error,  not  habeas 
corpus.    Shaw,  7  Ohio  (N.  S.),  81. 

(6)  A  decision,  overruling  a  motion  in  arrest  of  judgment,  which  mo- 
tion contained  questions  of  fact  and  of  law,  and  leaving  it  uncertain 
whether  the  court  found  the  motion  untrue,  or  judged  it  insufficient ;  is 
erroneous.    Bird  v.  Bird,  2  Eoot,  411. 

(c)  Error  lies,  in  New  Jersey,  upon  proceedings  not  according  to  the 
course  of  the  common  law.  Evans  v.  Adams,  3  Green,  373.  As  to 
equity  jurisdiction  in  connection  with  writs  of  error,  see  Wilson  v. 
31 
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by  statute,  authorizing  a  proceeding  not  known  to  the  com- 
mon law ;  error  will  not  lie,  but  certiorari  is  the  proper 
remedy.  As,  an  allowance  against  an  executor  or  adminis- 
trator.' So  a  writ  of  error  will  not  lie  upon  a  statutory 
judgment,  arising  upon  the  forfeiture  of  a  forthcoming 
bond." 

§  8.  Although  proceedings  in  the  commencement  in  a 
lower  court  were  not  in  common-law  form,  yet  if,  on  appeal, 
the  trial  assumes  substantially  that  nature,  a  writ  of  error 
will  lie.  Thus  appeal  was  had  from  a  decree  of  the  Probate 
Court  allowing  a  will,  and  a  substantial  issue  was  tried  in  the 
Circuit  Court,  though  no  new  common-law  issue  was  made 
there.  Held,  such  proceedings  were  governed  by  the  analo- 
gies of  common-law  trials,  and  a  writ  of  error  would  lie  to 
the  Supreme  Court,  without  regard  to  the  precise  form  of 
the  proceedings  in   the  circuit.^     So  a  writ  of  error  lies, 

'  Campbell  u.  Strong,  1  Hemp.  195.    Mich.   445;    Waters   o.  Randall,  8 
2  Smiser  v.  Robertson,  16  Ark.  599.     Met.  133. 
'  Baptist,  &c.  Union  v.  Peck,  9 

^taa,  &o.,  3  Ind.  ftol ;  Delaplaiae  v.  Madison,  7  Wis.  407.  In  New 
York  it  was  held,  that  a  court  of  chancery  cannot  supersede  a  writ  of 
error,  quia  improvide  emanavit,  not  even,  as  it  seems,  where  the  pre- 
requisites required  by  the  statute,  such  as  filing  a  certificate  of  counsel, 
have  not  been  complied  with.  Yates  v.  The  People,  6  Johns.  337. 
Whether  the  writ  is  properly  granted  or  not,  is  a  question  for  the  de- 
cision alone  of  the  court  in  which  it  is  returnable.  Where  the  chan- 
cellor has  committed  a  person  for  contempt,  and  the  Supreme  Court, 
the  prisoner  being  brought  before  them  on  habeas  corpus,  refuse  to  dis- 
charge him,  and  a  writ  of  error  is  brought;  the  Court  of  Errors  may 
inquire  into  the  validity  of  the  order  of  the  Court  of  Chancery,  awarding 
the  attachment,  notwithstanding  an  appeal  might  have  been  brought  on 
that  order.  Yates  v.  The  People,  6  Johns.  337.  A  court  of  errors  will 
not  so  readily  interfere  with  the  discretion  of  a  court  of  chancery  as 
with  that  of  a  court  of  law,  although  the  duties  are  discharged  by  the 
same  person.  Johnson  v.  Holt,  3  Kelly,  117.  Where  judgment  is  re- 
covered at  law,  notwithstanding  the  defendant  has  an  equitable  defence, 
he  is  not  precluded  from  afterwards  seeking  relief  in  equity,  by  suing 
out  a  writ  of  error,  on  which  the  judgment  is  affirmed.     McClure  v. 
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though  the  jurisdiction  and  mode  of  process  depend  upon  a, 
statute,  if  the  proceedings  are  according  to  the  common  law.' 
So  in  the  proceedings  under  the  act  of  "  forcible  entries  and 
detainers,"  instituted  before  county  commissioners,  thence 
appealed  to  the  Circuit  Court,  and  then  brought  by  writ  of 
error  to  the  Supreme  Com-t,  on  a  motion  to  quash  the  writ; 
held,  that,  granting  that  the  proceedings  in  their  inception 
were  summary,  yet,  after  their  arrival  in  the  Circuit  Court 
they  were  according  to  the  course  of  the  common  law,  and, 
as  certiorari  only  brings  up  the  question  of  jurisdiction  in  the 
court  below,  error  is  the  only  method  of  reviewing  the 
charge  of  the  judge.^ 

§  9.  It  is  held  that  a  writ  of  error  does  not  lie  to  the  Pro- 
bate Court  ;^  nor,  in  Michigan,  from  an  order  of  the  Circuit 
Court,  on  an  appeal  from  a  decree  of  the  Probate  Court,  re- 
moving an  administrator;*  nor  to  a  court  martial;'  nor  to 
reverse  a  judgment  upon  a  petition  for  a  new  highway ;" 
nor  in  case  of  certiorari,(a)  mandamus,  procedendo,  or  denial  of 

'  Browne  B.  Stimpson,  2  Mass.  441.  ^  Dunbar,  14  Mass.  393. 

2  Parker  v.  Copland,  4  Mich.  528.  ^  Dorchester    v.    Wentworth,    11 

s  Siuith  V.  Rice,  11  Mass.  507.  Fost.  451. 

'  Holbrook  v.  Cook,  5  Mich.  225. 

(a)  Where  an  ex  parte  application  had  been  made  to  the  presiding 
judge  of  the  court  below,  to  sanction  a  petition  for  certiorari,  which 
application  was  granted,  but,  before  the  grounds  of  error  alleged  in  the 
petition  had  been  considered  and  decided  upon  by  the  court,  the  plaintiff 
in  error  sued  out  his  writ  of  error  to  the  Supreme  Court ;  a  motion  to 
dismiss  the  writ  of  error,  on  the  ground  that  it  had  been  prematurely 
sued  out,  was  allowed  by  the  court.  Van  Ness  v.  Oheeseborough,  11 
Geo.  377.  On  a  writ  of  error  in  cases  taken  to  the  Circuit  Court  on 
certiorari,  the  Supreme  Court  has  no  jurisdiction,  like  that  of  the  Cir- 
cuit Court,  to  inquire  into  the  evidence  exhibited  in  the  inferior  tribunal, 
but  can  correct  errors  of  law  only.  Elliott  v.  Whitmore,  5  Mich.  532. 
Error  lies  to  reverse  a  judgment  in  scire  facias,  which  is  shown  by  the 
record  to  have  been  commenced  after  the  time  limited  by  the  statute 
Gass  V.  Bean,  5  Gray,  397. 
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a  vfrit  o(  proMhilion ;  nor,  as  is  sometimes  held,  in  case  of 
habeas  corpus.\a) 

§  10.  The  grounds  for  a  writ  of  error  are  of  course  very 
numerous  and  various." 

§  11.  It  is  held  that  a  mere  irregularity  is  not  ground  of 
error,^  but  of  amendment,  on  motion,  by  the  court,  where 
the  proceedings  are  had.'' 

§  12.  In  general,  it  is  said,  error  does  not  lie  for  any  act 
after  judgment? 

§  12  a.  But  error  lies  on  an  award  of  execution  f  or  to  re- 
move an  order  of  court  to  stay  indefinitely  an  execution 
upon  a  judgment ;'  or  to  a  decision  that  the  plaintiff  shall  not 
pay  costs,  and  quashing  an  execution  issued  therefor,  on  a 

'  Mayor,  &c.  v.  Shaw,  14  Geo.  162 ;       '  Payne  v.  Collier,  6  Mis.  321. 
Hammond  v.  The  People,  32  111.  446  ;        *  Claggett  v.  Simes,  11  Fost.  22. 
Layton  v.  State,  4  Dutch.  575.     See       ^  Frazier  v.  Camphell,  5  Tex.  275 ; 

City  of   London,  8   Co.   121 ;    Com.  Davis  v.  Thomas,  ib.  389  ;  Co.  Lit. 

Dig.  Pleader  3,  B.  7  ;  Yates,  6  John.  288  b  ;  Bowen  v.  Lanier,  2  Tayl.  241. 
337 ;  Holmes  v.  Jamison,  14  Pet.  540  ;       «  Harger  v.  Commissioners,  &c.,  12 

People  V.  Hessing,  28  111.  410.  Penn.  251. 

2  See   Braley  v.  Clarke,   18   Ala.       '  O'Hara  v.  Pennsylvania,  &c.,  2 

436  ;  Tomlin  v.  State,  19  ib.  9  ;  Salt-  Grant,  241.    See  Johnson  v.  Harvey, 

marsh  v.  Bird,  ib.  665.  4  Mass.  483. 


(a)  The  weight  of  authority,  however,  would  seem  to  be  otherwise. 
Under  the  act  of  Indiana,  1847,  p.  113,  either  party  to  a  writ  of  habeas 
corpus  may  sue  out  a  writ  of  error  from  the  Supreme  Court  to  the  judg- 
ment thereon  of  one  of  the  associate  judges  of  the  court  trying  the  same, 
the  matter  having  been  tried  before  such  judge.  Sherry  v.  Winton,  1  Cart. 
96.  So  a  prisoner,  who  has  applied  for  a  writ  of  habeas  corpus  to  be 
let  to  bail,  and  been  refused  by  the  judge,  may  prosecute  a  writ  of  error 
from  such  judgment  to  the  Supreme  Court.  Lumm  i;.  State,  3  Ind.  293. 
In  Mississippi,  a  writ  of  error  will  lie  to  the  judgment  of  a  circuit  judge, 
rendered  in  vacation,  on  a  writ  of  habeas  corpus,  for  possession  of  a 
slave.  Covington  v.  Arrington,  32  Miss.  144.  So,  in  Georgia,  error  lies 
from  the  inferior  to  the  Supreme  Court  in  cases  of  habeas  corpus. 
Livingston  v.  Livingston,  24  Geo.  379. 
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judgment  for  such  costs,  which  was  afterwards  annulled;^ 
or  upon  an  order  made,  settling  the  priority  among  execu- 
tions against  the  same  defendant,  and  ordering  one  to  be 
satisfied  out  of  the  proceeds  of  sale  in  preference  to  others.^ 
So,  though  the  right  of  a  court  of  common  pleas  to  stay  exe- 
cution is  undoubted,  an  order  to  stay  an  execution  indefi- 
nitely, as  it  is  a  final  adjudication  of  the  plaintiff's  right,  is 
subject  to  revision.^  And,  in  general,  error  may  be  brought 
to  set  aside  an  erroneous  execution.^a) 

§  12  h.  Error  lies,  where  the  judgment  does  not  follow  the 
verdict.'  But  there  can  be  no  writ  of  error  upon  a  verdict, 
unless  there  is  a  judgment.^ 

§  13.  Another  form  of  statement  of  the  grounds  for  writ 
of  error  is,  that  it  must  be  for  error  in  the  foundation,  pro- 
ceeding, judgment,  or  execution.' 

§  14.  Thus,  in  reference  to  foundation,  where  a  writ  of 
review  is  sued  out  by  a  party  not  entitled  to  it.* 

§  15.  In  reference  to  the  proceedings ;  failure  to  continue 
an  action  against  an  absent  defendant." 

§  16.  In  reference  to  the  judgment;  where  judgment  is 
given  against  an  infant  or  non  compos,  without  a  guardian.^" 

'  Noroross  v.  Boulton,  1  Harr.  310.  Cochran,  9  Mass.  532 ;  Petrie  v.  Han- 

"  Woodruff!).  Chapin,  3  ZaV>r.  555.  nay,  3  T.  R.  659. 

'  Patterson  v.  Patterson,  27  Penn.  "  Rule  v.  Hayden,  3  B.  Monr.  319. 
40.  '  Co.  Lit.  288  b. 

*  Phillips  V.  Russell,  1  Hemp.  62.        «  Hall  v.  Woloott,  10  Mass.  218. 

5  Holmes  v.  Wood,  6  Mass.  1.    See       '  Blanchard  v.  Wild,  1  Mass.  342  ; 

Brown  v.  Chase,  4  Mass.  436  ;  Clark  Ballard  v.  Braokett,  2  Pick.  85. 
V.  Lamb,  6  Pick.  512;   Whiting  v.      ™  Knapp  v.  Crosby,  1  Mass.  479; 

White  V.  Palmer,  4  Mass.  147. 

{a)  It  is  held  that  an  order  of  the  court  below  to  quash  an  execution 
is  not  a  judgment  to  which  a  writ  of  error  will  lie.  MoCargo  v.  Chap- 
man, 20  How.  555. 
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§  17.  But  the  writ  was  disallowed,  where  a  judge,  after 
allowing  exceptions,  entered  judgment  at  the  next  term.' 
So  in  case  of  omission  to  enter  continuances  upon  the  docket.^ 

§  18.  A  writ  of  error  generally  lies,  either  to  an  inferior 
court,  or  to  the  same  court,  by  which,  or  by  a  judge  thereof, 
the  error  has  been  committed.  In  the  former  case  it  is  error 
"coram  vobis ;"  in  the  latter  "coram  nobis." {a) 

'  Brown  v.  Bull,  3  Mass.  211.  2  Weston,  11  Mass.  417. 

[a]  In  Maryland  a  writ  of  error  coram  nobis  lies,  to  correct  an 
error  in  fact,  in  the  same  court  where  the  record  is ;  but  the  same 
court  cannot  correct  an  error  in  law,  either  by  or  without  a  writ  of 
error ;  such  error  should  be  redressed  by  another  court.  Hawkins  v. 
Bowie,  9  Gill  &  Johns.  428.  A  writ  of  error  coram  nobis  lies  to  cor- 
rect an  error  in  fact,  or  in  process,  or  arising  through  default  of  the 
clerk,  to  the  same  court  where  the  record  is.  As  where  the  defendant, 
being  under  age,  appeared  by  attorney,  or  where  the  defendant  or  plain- 
tiff was  a  married  woman  at  commencement  of  suit.  Kemp  v.  Cook, 
18  Md.  130.  In  Iowa,  a  writ  of  error  coram  nobis  may  be  brought  in 
the  court  where  judgment  was  rendered,  where  the  error  was  not  the 
fault  of  the  court,  but  of  the  clerk  or  other  ministerial  officer,  or  was 
error  in  fact.  Phillips  v.  Russell,  1  Hemp.  62.  It  is  only  an  error  in 
fact,  committed  by  the  inferior  court  in  its  own  judgments,  that  can  be 
reviewed  by  the  writ  of  error  coram  nobis.  McKinney  v.  Western,  &c., 
4  Iowa,  420.  The  office  of  that  writ  is  to  correct  a  material  error  in 
fact,  committed  before  or  in  the  presence  of  "  us,"  and  not  before  "  you ;" 
or  an  error  committed  by  the  court  or  tribunal  from  which  the  writ 
issues,  and  not  by  one  to  which  it  issues.  A  writ  in  the  nature  of  a  writ 
of  error  coram  nobis  exists  in  New  York,  under  another  name ;  but  the 
provisions  of  the  Rev.  Sts.  relative  to  writs  of  error  do  not  apply  to  this 
writ.  Smith  v.  Kingsley,  19  AVend.  620.  Although  a  writ  is  not  de- 
mandable  of  right,  yet,  if  error  in  fact  is  shown  to  exist,  it  will  always  be 
awarded.  Higbie  v.  Oomstock,  1  Denio,  652.  On  application  for  such 
writ,  the  court  cannot  look  into  the  cause  of  action ;  and  where  it  was 
shown  that  the  contract  was  made  by  the  defendant,  while  an  infant,  by 
fraudulently  concealing  his  infancy,  and  he  now  sought  to  reverse  the 
judgment,  because  he  had  appeared  by  attorney;  held,  he  was  entitled 
to  the  writ.  Ibid.  If,  on  such  application,  the  plaintiff  elects  to  vacate 
the  judgment,  he  will  be  permitted  to  do  so,  and  the  application  will 
then  be  denied.    Ibid. 
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§  19.  Error  may  be  either  of  law  or  of  fact.  As  we  have 
already  explained,  in  American  practice,  errors  of  fact,  as 
contradistinguished  from  those  which  appear  upon  the  record, 
and  which  alone  are  strictly  of  law,  may  be  revised  and  cor- 
rected, in  many  of  the  States,  by  writ  of  error,  precisely  as 
they  might  be,  independently  of  statute,  by  application  for  a 
new  trial.  It  must  be  admitted,  that  the  distinction  between 
errors  in  law  and  in  fact  is  somewhat  shadowy ;  and  it  will 
be  presently  seen,  that  both  alike  must  be  brought  to  the 
notice  of  the  corrective  court,  as  a  part  of  the  record ;  whether 
so  inserted,  as  of  course,  by  the  lower  court  or  its  clerk;  or 
upon  the  motion  of  the  party  who  complains  of  the  error. 
Possibly  this  last  distinction  may  approximate  as  nearly  as 
is  practicable  to  the  difference  between  errors  of  law  and 
errors  of  fact,  (a) 

§  20.  With  reference  to  the  error  complained  of,  as  it 

(a)  See  Bridendolph  v.  Zellers,  3  Md.  325.  It  is  sometimes  held,  that 
a  writ  of  error  lies  only  for  error  of  law.  Ward  v.  Bull,  1  Branch,  271. 
An  error  in  fact,  in  the  judgment  of  a  court,  cannot  be  brought  up  as 
an  error  in  law.  Walworth  v.  Walworth,  Wright,  673.  It  is  generally 
held  that  error  in  fact  and  error  in  law  cannot  be  joined  in  one  assign- 
ment. If  they  are  so  joined,  it  may  be  taken  advantage  of  by  demurrer. 
Freeborn  v.  Denman,  2  Halst.  190 ;  Pitch  v.  Lothrop,  2  Boot,  524 ; 
Clark  V.  Bell,  2  Litt.  162  ;  Moody  v.  Vreeland,  7  Wend.  55 ;  Brents  v. 
Barnett,  3  Bibb,  251.  But  see  Starbird  v.  Eaton,  42  Maine,  569.-  Errors 
in  fact,  and  in  law,  may  be  joined  in  a  motion  to  quash  an  execution,  or 
in  a  rule  to  show  cause  why  an  execution  or  sale  shall  not  be  quashed, 
though  not  in  a  writ  of  error  coram  nobis.  Logan  v.  Steele,  7  J.  J. 
Marsh.  41.  (See  p.  488.)  In  Michigan,  the  Supreme  Court  has  juris- 
diction over  both  errors  of  fact  and  errors  of  law.  The  constitutional 
provision  for  trial  of  writs  of  error,  in  the  Supreme  Court,  gives  neces- 
sarily by  implication  all  the  common  law  means  to  execute  such  provi- 
sion. If  necessary,  a  venire  may  be  issued  fQr  a  jury  to  try  the  issue 
of  fact  in  the  Supreme  Court,  or  it  may  be  sent  to  the  proper  Circuit 
Court  for  trial.  Neither  the  constitution  nor  the  statutes  give  power  to 
the  Circuit  Court  to  issue  a  writ  of  error  in  any  case.  Errors  of  fact 
may  be  assigned  on  a  writ  Of  errors  of  law,  when  the  court  has  the  juris- 
diction of  both  classes  of  errors.     Teller  v.  Wetherell,  6  Mich.  46. 
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originally  existed,  and  not  in  respect  to  the  form  in  which  it  is 
finally  presented ;  errors  of  fact  are  those  not  appearing  upon 
the  face  of  the  record;  as  that  the  defendant,  being  an 
infant,  appeared  by  attorney ;  that  the  plaintiff  or  defendant 
was  a  married  woman ;  or  had  deceased ;  or  that  the  defen- 
dant was  out  of  the  State,  or,  contrary  to  law,  defaulted  at  the 
first  term.' 

§  21.  Errors  in  law  are  said  to  be  either  common  or  special. 
The  former,  that  the  declaration  is  insufficient  to  sustain  the 
judgment,  and  that  judgment  was  rendered  for  the  wrong 
party.  The  latter  are  particular  defects,  apparent  on  the  re- 
cord. 

§  22.  The  plaintiff  may  assign  several  errors  in  law,  but 
only  one  in  fact.^  Errors  of  fact  and  law  cannot  be  joined; 
as  the  former  are  to  be  tried  by  the  jury,  the  latter  by  the 
court.3     (See  p.  487  n.) 

§  23.  A  writ  of  error  to  obtain  relief  from  an  illegal  taxa- 
tion of  costs,  a  memorandum  of  which  taxation  has  been 
filed  in  the  case,  but  not  incorporated  in  the  record,  must 
assign  the  error  as  one  of  fact.  And  where  the  executor  of 
a  plaintiff  deceased  was  admitted  to  come  in  and  prosecute 
the  suit ;  and  the  defendant  was  defaulted,  and  afterwards 
brought  a  writ  of  error,  assigning  as  errors,  that  it  appeared 
by  the  record  that  the  suit  abated  by  the  plaintiff's  death, 
and  that  illegal  costs  were  taxed :  the  court  refused  to  dis- 
miss the  writ,  for  misjoinder  of  errors  in  law  and  errors  in 
fact." 

§  24.  A  writ  of  error  is  held  purely  Remedial.  Hence  the 
Mass.  St.  1851,  c.  87,  providing  that  in  criminal  cases  the 
court  reversing  a  judgment  may  render  the  proper  judgment, 

'  See  Kemp  v.  Cook,  18  Md.  130;  Jeffry  v.  ■Wood,  1  Str.  439.     But  see 

Camp  V.  Bennett,  16  Wend.  48.  Metcalf  v.  Fonts,  27  111.  110. 

2  2  Tidd's  Prac.  1140.  «  Valentine  v.  Norton,  30  Maine, 

'  2  Bao.  Abr.  217  ;  2  Ld.  Ray.  883  ;  194. 
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relates  to  writs  of  error  on  past  as  well  as  future  judgments ; 
and  such  a  construction  does  not  make  it  an  ex  post  facto 
act.i  So  a  statute,  which  provides  that  the  Court  of  Appeals 
shall  have  power  to  review,  by  writ  of  error,  any  judgment 
rendered  by  the  Supreme  Court  in  favor  of  any  defendant 
charged  with  a  criminal  offence,  includes  all  judgments  ren- 
dered after  the  passage  of  the  act,  except  where  the  defend- 
ant was  acquitted  by  a  jury.^  But  the  New  Yoi'k  statute, 
authorizing  writs  of  error  to  review  judgments  which  shall 
have  been  rendered  in  favor  of  those  indicted  for  criminal 
offences,  does  not  include  judgments  rendered  before  its 
passage.^ 

§  25.  As  in  case  of  new  trial,  (see  Chap.  XII.)  error  does 
not  in  general  lie,  for  a  decision  upon  a  motion  addressed 
merely  to  the  sound  discretion  of  the  court ;  as  for  a  deci- 
sion of  the  court  below,  upon  a  motion  to  vacate  a  judg- 
ment, founded  upon  affidavits."  So  a  refusal  to  set  aside  an 
award,  under  a  compulsory  arbitration  law,  for  misbe- 
havior, or  when  the  award  has  been  obtained  by  undue 
means,  is  not  the  subject  of  a  writ  of  error.^  Nor  the  de- 
cision of  a  court  of  original  jurisdiction,  upon  an  application 
to  open  a  judgment  on  confession.*  Nor  an  order  opening 
a  judgment  to  let  in  a  defence.'  So  where  the  court  declined 
to  pass  upon  certain  pleas  in  a  scire  facias,  but  saved  the  right 
to  insist  on  them  at  the  trial ;  held,  the  ruling  was  not  one  to 
which  error  would  lie.^  And  the  court  above  will  rarely,  if 
ever,  interfere  with  the  exercise  of  its  discretion  by  the  in- 
ferior court,  in  setting  aside  a  default  f  or,  except  in  cases 
of  manifestly  gross  and  flagrant  abuse  of  power."  So  the 
want  of  sufficient  particularity  in  the  specification  of  a  set- 
off' is  not  ground  of  error;"  or  the  ruling  of  the  court  on  a 

'  Jaoquins   v.    Commonwealth,   9       ^  Bunce  v.  Wightman,  29  Penu. 

Cush.  279.  335. 

2  The  People  v.  Clark,  3  Seld.  385.       ^  Hill  v.  Irwin,  32  Penn.  314. 

■0  The  People  v.  Carnal,  2  Seld.  463.        ^  ^^aWe  v.  Day,  28  Geo.  435. 

•  City,  &o.  V.  Jackson,  1  Doug.  ^  Chicago  v.  Adams,  24  111.  492. 
106  ;  Chafifee  v.  Soldan,  5  Mich.  242 ;  '»  Rich  v.  Hathaway,  18  111.  648. 
Bulson  V.  The  People,  31  111.  409.  "  Hodges  v.  Rutland,  &o.,  3  Wms. 

'  Bemus  v.  Clark,  29  Penn.  251.  220. 


490  THE  LAW  OF  NEW  TRIALS.  [CH.  SIX. 

question  of  amendment;'  or  the  exercise  of  discretion  in 
discharging  or  sending  out  the  second  time  a  jury  who 
cannot  agree.' 

§  26.  It  has  been  sometimes  held,  that  a  writ  of  error  does 
not  lie,  to  correct  error  in  the  amount  of  a  verdict,'  as  in  case 
of  interest;^  or  where  the  damages  recovered  are  more  than 
the  amount  laid  in  the  declaration  f  or  in  adding  the  costs  in 
the  damages;"  in  which  case  there  may  be  a  remittitur  of 
damages  even  after  error  brought.'  So  in  an  action  upon  a 
note,  if  the  verdict  be  for  an  amount  greater  than  appears 
from  the  declaration  to  be  due,  a  writ  of  error  is  not  the 
proper  remedy,  but  the  defendant  should  ask  for  a  new  trial.^ 

§  27.  But  the  better  opinion  would  seem  to  be,  that  error 
lies,  where  the  damages  awarded  exceed  those  claimed  in  the 
declaration;'  or  where  the  amount  of  the  judgment  exceeds 
the  ad  damnum}' 

§  28.  The  taxation  of  costs  is  reviewable  upon  error." 
Thus,  in  Illinois,  error,  not  appeal,  lies  from  the  Circuit  to 
the  Supreme  Court  on  a  question  as  to  the  taxation  of  costs 
on  a  fee-bill  replevied.'^ 

§  29.  But  where  the  judgment  for  costs  is  against  neither 
party,  no  one  has  a  right  to  complain.^* 

§  30.  The  allowance  or  disallowance  of  costs  in  chancery 

'  Crawford  v.  New  Jersey,  &o.,  4       '  M'Kenzie  v.  M'CoU,  3  Ala.  616. 
Dutch.  479.  '  Rives  v.  Kumler,  27  lU.  291. 

2  Coit  V.  Waples,  1  Min.  134.  '»  Grosvenor  v.  Danforth,  16  Mass. 

3  Abney   u.   Carter,   3   Ala.  715 ;  74. 

Moore  v.  Bradford,  3  Ala.  .550.  "  Andrews  v.  Cressy,  2  Miu.  67. 

■■  Whitwell  V.  Atkinson,  6  Mass.  See  Weston,  11  Mass.  417  ;  Field  v. 

272.  First,  &c.,  5  Mass.  389  ;  Southwortli 

^  Thompson  v.  French,  10  Yerg.  v.    Packard,   7   lb.    95 ;    Brewer   v. 

452.  Brewer,  6  Geo.  587. 

"  M'Alexander  v.  Wright,  3  Monr.  ''  Smith  <;.  Coats,  19  111.  405. 

189.  i»  Ross  V.  Hayne,  3  Iowa,  211. 

'  Pickwood  V.  Wright,  1   H.    Bl. 
642. 
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is  entirely  discretionary,  and  not  the  subject  of  error,  especi- 
ally where  such  allowance  is  in  favor  of  the  prevailing  party.* 

§  31.  But  although  a  writ  of  error  will  not  lie  to  reverse 
a  decree  for  costs  only,  where  the  court  obtains  jurisdiction 
in  error  on  other  grounds,  it  may  reform  the  matter  of  costs.^ 

§  32.  Error  lies,  in  case  of  default,  for  a  defect  in  the 
declaration.'  So  where  one  count  is  bad,  and  there  is  a- 
general  assessment  of  damages ;  unless  the  certificate  of  the 
judge  shows  that  they  were  assessed  only  upon  the  good 
counts.^  So  where  the  illegality  of  the  promise  sued  on 
appears  on  the  declaration.'  So  in  case  of  misjoinder.'  Thus 
where  legatees  sue  jointly  for  money  bequeathed  to  them 
separately;  a  judgment  by  default  in  their  favor  may  be  re- 
versed by  writ  of  error  f  and,  in  such  case,  there  can  be  no 
amendment  by  striking  out  all  the  names  but  one ;  especially 
where  there  is  nothing  upon  the  record  to  show  the  sum  to 
which  he  would  be  entitled.' 

§  33.  But  a  writ  of  error  does  not  lie,  after  a  verdict  for 
the  plaintiff"  in  a  writ  of  entry  for  a  described  portion  of  land 
sued  for,  on  the  ground  that  there  are  no  sufBcient  monu- 
ments or  other  means  to  ascertain  the  land  recovered  f  nor 
where  an  indictment  contains  several  counts,  upon  one  of  which 
a  verdict  of  guilty  is  rendered,  and  sentence  passed,  though 
upon  one  of  the  other  counts  there  is  no  finding ;'°  nor  where, 
upon  an  indictment,  a  general  verdict  of  guilty  is  returned, 
and  one  count  is  good ;  because  there  is  another  count  de- 
fective." So  it  is  held  that  a  misjoinder  of  the  defendants  is 
not  available  on  error,  when  the  complaint  shows  a  sub- 

1  Tomlinsou   y.    Wood,   2    Conn.  ^  Fairfield  v.  Burt,  11  Pick.  244. 
396  ;  Cowles  v.  Whitman,  10  Conn.  '  Wliiting  v.  Cook,  8  Allen,  63. 
121.  8  lb. 

2  Randolph  v.  Rosser,  7  Port.  249.  "  Silloway  v.  Hale,  8  Allen,  61. 

'  Perry  v.  Goodwin,  6  Mass.  498.         ■"  Edgerton  v.  Com.,  5  Allen,  514. 

*  Hemmenway  v.  Hicks,  4  Pick.  See  Baron  v.  The  People,  1  Parker, 

497  ;  Dryden  v.  Dryden,  9  Pick.  546.  246. 
5  Stotesburyt).  Smith,  2  Burr.  924.        "  Jennings  v.  Com.,  17  Pick.  80. 
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stantial  cause  of  action  against  botb,  and  the  question  was  not 
raised  in  the  primary  court.^  So,  in  an  action  on  a  contract 
against  three  defendants,  who  all  pleaded  the  general  issue, 
judgment  on  a  verdict  having  been  rendered  against  two 
only,  without  objection  on  their  part;  they  cannot  reverse 
the  judgment  on  error,  although  the  statute  does  not  author- 
ize a  judgment  for  the  plaintiff  in  such  case.^ 

■  §  34.  It  is  held  that  advantage  cannot  be  taken,  on  error, 
of  a  variance  between  the  writ  and  declaration,  when  the 
parties  were  regularly  defaulted  ;'  nor  of  a  variance  between 
the  amount  of  damages  laid  in  the  prxcipe,  and  that  laid  in 
the  declaration.^ 

§  35.  It  has  generally  been  held,  that  error  does  not  lie, 
where  the  party  had  a  remedy  by  appeal;  more  especially  if 
the  only  one  provided  by  statute.*(a)  Or  "  where  the  plain- 
tiff in  error  was  in  such  a  condition,  that  without  laches  he 
could  avail  himself  of  his  right  to  appeal  and  did  not  do  it. 
The  reasons  are,  that  the  remedy  by  appeal  is  more  simple, 
more  prompt,  less  expensive  and  circuitous.""  So  when  an 
appeal  is  allowed  by  law,  it  is  held  that  no  writ  of  error  will 
lie,  until  the  appeal  has  been  tried,  and  the  final  judgment 
of  the  court  has  been  entered  thereon.^    Nor  to  a  decree, 

'  Harris  v.  Plant,  31  Ala.  639.  v.    Gould,   5   Cal.   190 ;    Savage   o. 

"  Walker  v.  Mobile,  &o.,  31  Ala.  Gulliver,  4  Mass.  171 ;  Champion  v. 

529.  Brooks,  9  lb.  228. 

a  Thompson  v.  Turner,  22  111.  389.  «  Per  Shaw,  C.  J.    Monk  v.  Guild, 

*  McKay  v.  Friebele,  8  Florida,  21.  3  Met.  373. 

5  Johns  V.  Fuller,  13  Geo.  606  ;  '  florner  v.  Roberts's  Lateral  Rail- 

Haight  V.  Gay,  8  Cal.  297  ;  Carter  v.  road,  37  Penn.  333. 
Buchanan,  2  Kelly,  337 ;  Middletou 

(a)  The  distinction  between  writs  of  error  and  appeals  cannot  be 
overthrown  by  an  agreement  of  counsel,  in  the  court  below,  that  all  the 
evidence  in  the  cause  shall  be  introduced  and  considered  as  a  statement 
of  facts.  Minor  v.  Tillotson,  2  How.  392.  A  party  cannot  obtain  re- 
dress, by  motion  in  error,  for  a  mistake  of  the  jury  in  relation  to  a 
question  which  is  properly  before  them.  Stieldon  v.  Hartford,  &c.,  22 
Oonn.  235. 
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from  which  an  appeal  is  still  pending.^  Thus  a  writ  of  error 
will  not  be  sustained  to  reverse  the  judgment  of  a  justice  of 
the  peace,  if  the  plaintiff  in  error  had  an  opportunity  to 
appeal.  And  where  a  party,  by  his  counsel,  appeared  before 
a  justice,  and,  before  judgment,  had  permission,  on  his  own 
motion,  to  withdraw,  and  did  withdraw  his  'appearance ;  he 
is  considered  as  having  had  an  opportunity  to  appeal.^ 

§  36.  But  a  writ  of  error  was  held  to  lie,  in  Massachusetts, 
to  reverse  a  judgment  of  the  Court  of  Common  Pleas,  in  an 
action  commenced  since  the  Statute  of  1840,  c.  87  (restrict- 
ing appeals  to  questions  of  law),  took  effect,  although  an  ap- 
peal might  have  been  taken  from  such  judgment  by  virtue  of 
§  5  of  that  chapter.^  In  this  case,  the  rule  above  stated  is 
said  to  have  been  "adopted  with  many  qualifications  and  ex- 
ceptions. An  appeal  opened  the  whole  case,  upon  matter  of 
fact  as  well  as  law.  The  pleadings  might  be  amended,  new 
evidence  offered,  and  the  case  treated  as  an  original  action. 
It  was  held  reasonable  that,  if  a  party  could  appeal,  and  de- 
clined to  do  so,  he  should  be  considered  as  acquiescing  in 
the  judgment."'' 

§  37.  So  an  infant  defendant  may,  in  all  cases,  have  a 
writ  of  error  to  reverse  a  judgment  against  him.  "  The  very 
minority  of  the  party,  which  is  assigned  for  error,  disabled 
him  from  appealing."^ 

§  38.  So  a  writ  of  error  lies,  for  want  of  legal  notice  of  the 
suit  and  a  default,  though  the  party  might  have  appealed.^  • 

§  39.  So,  notwithstanding  an  agreement  not  to  appeal.' 
Or  declining  to  prosecute  an  appeal  after  claiming  it.° 

§  40.  So  where  the  court  to  which  an  action  was  brought 
by  appeal  from  a  justice  dismissed  it  without  trial.^ 

>  Jones  V.  Crawford,  18  Geo.  281.  =  Valier  v.  Hart,  11  Mass.  300. 

2  Howard  v.  Hill,  31  Maine,  420.  '  Skipwith  v.  Hill,  2  Mass.  35. 

=  Peck  V.  Hapgood,  10  Met.  172.  '  Wynn  v.  Bellas,  34  Penn.  llJO. 

*  Per  Shaw,  C.  J.,  Peck  v.  Hap-  '  Poag  v.  Eowe,  16  Tex.  590. 

good,  10  Met.  175.  ^  Keen  v.  Turner,  13  Mass.  265.. 
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§  41.  And  the  rule  in  reference  to  appeal  does  not  pre- 
clude a  writ  of  error,  though  the  party  has  a  right  to  file 
exceptions} 

§  42.  The  distinction  is  made,  that,  after  an  appeal  has 
been  dismissed' for  negligence  of  the  appellant  in  filing  his 
record,  he  cannot  afterwards  sue  out  a  writ  of  error ;  but  the 
rule  is  different,  where  the  appeal  is  dismissed  without  this 
fault.2(o) 

§  43.  To  authorize  a  writ  of  error,  the  judgment  must  be 
finaU  It  is  not  employed  to  bring  up  interlocutory  or  dis- 
cretionary orders,  made  pending  the  litigation.*  There  must 
be  such  a  decision  as  settles  the  rights  of  the  parties  re- 
specting the  subject-matter  of  the  suit,  until  reversed  or  set 
aside.'  And  an  order,  in  the  progress  of  a  suit,  and  before 
judgment,  to  be  final,  and  lay  the  foundation  for  a  petition  in 
error,  must  be  such  as  determines  the  action,  and  prevents  a 
judgment." 

§  44.  Upon  this  ground,  in  part,  it  is  held,  that  error  does 
not  lie  upon  a  judgment  granting  a  new  trial,'  such  order 
being  only  in  the  nature  of  an  interlocutory  judgment.^  Nor, 
where  there  are  three  issues,  upon  a  decision  of  one  only.' 

'  Hemmenway  u.  Hicks,  4  Pick.  Wallace  v.  Middlebrook,  28  Comi. 

497.  464. 

2  Smith  V.  Union,  &c.,  13  S.  &  M.        ^  Hayes  v.  Caldwell,  5  Gilm.  ^3. 
240.  "  Hobbes  v.  Beokwith,  6  Ohio  (N. 

3  Fairthorne  v.  Wiggington,  11  B.  S.),  252. 

Mou.  368  ;   Rankin  v.  Ballance,  13  '  Emmerson  v.   Harriet,   11    Mis. 

111.706;  Hughes  t).  Maddox,  6  Tex.  413;   Kmmersou   i>.    Scott,  11  Mis. 

90  ;  Bishop  v.  Hampton,  19  Ala.  792;  413  ;  Evans  u.  Adams,  12  Geo.  44  ; 

Black  V.  Black,  20  Ala.  401  ;  Knapp  Keating  v.  Bradford,  25  Mia.  86. 

V.  Marshall,  26  111.  63 ;   Bradley  v.  '  Cathcart   u.   Commonwealth,  37 

Bearsa,  4  lud.  186  ;  Little  o.  Morris,  Penn.  108. 

10  Tex.  263.  '  Bank,  &o.  v.  Armstrong,  5  Eng. 

*  Holbrook  v.  Cook,  5  Mich.  225  ;  498. 

(a)  In  Texas,  where,  on  appeal  by  the  defendant,  the  judgment  is 
affirmed,  his  sureties  in  a  sequestration  replevy  bond  may  nevertheless 
prosecute  their  writ  of  error  to  the  judgment,  so  far  as  it  affected  them. 
Bartain  v.  Hamilton,  14  Tex.  348. 
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So  an  order  that  all  proceedings  on  a  judgment  shall  be 
stayed,  and  that  no  writ  o(  hab.fac.  shall  issae  thereon,  until 
the  final  determination  of  a  pending  proceeding  to  assess 
damages  for  taking  the  land  recovered,  "subject  to  such 
further  order  of  the  court  as  the  justice  of  the  case  may  re- 
quire ;"  is  not  a  final  judgment,  nor  removable  by  writ  of 
error.^  So  a  decree  of  the  Court  of  Probate  is  not  final, 
unless  it  makes  distribution  of  all  the  assets  found  to  be  in 
the  hands  of  the  executor,  &c.,  among  all  the  parties  who 
appear  by  the  record  to  be  interested  in  the  estate,  and 
unless  all  the  parties  in  interest  are  before  the  court,  either 
■  in  person  or  by  notice.'.  So  a  refusal  to  quash  an  indictment 
cannot  be  reviewed  on  error.^  So  where  a  temporary  injunc- 
tion is  dissolved,  on  motion,  on  the  coming  in  of  the  answer, 
and  judgment  entered  against  the  plaintiff  and  his  sureties, 
and  the  defendant  is  required  to  give  the  refunding  bond 
directed  by  statute,  conditioned  to  refund  in  the  event  of  the 
injunction  being  made  perpetual  on  final  hearing;  it  is  not 
a  final  judgment  upon  which  a  writ  of  error  will  lie.''  So  a 
forfeited  replevin  bond,  upon  which  an  execution  has  issued, 
is  not  a  final  judgment,  upon  which  a  writ  of  error  lies,  but 
the  party  has  a  further  remedy  by  motion  in  the  court 
below.'  So  where  the  (Ohio)  Court  of  Common  Pleas  order 
a  larger  assessment  than  that  fixed  by  the  Probate  Court  for 
land  taken  for  a  railway,  and  render  a  judgment  therefor; 
this  is  not  a  final  judgment,  authorizing  a  petition  in  error.° 
So  it  is  held  that  a  judgment  is  not  final,  which  does  not  dis- 
pose of  the  question  of  cosisJ  Nor  does  error  lie  upon  a  mere 
interlocutory,  as  distinguished  from  a  final,  order  of  pariiiion." 

§  45.  But  error  lies  to  a  decision  on  a  motion,  if  it  in  any 
way  determines  the  case,  and  is  a  part  of  the  record.^  As 
to  an  order,  rejecting  a  claim  against  an  insolvent  estate.'" 

'  O'Hara  v.  Pennsylvania,  &o.,  2        ^  Steubenville,  &c.   o.  Patrick,  7 

Grant,  241.         ■  Ohio  (N.  S.),  170. 
2  Hollis  V.  Caughman,  22  Ala.  478.        '  Delap  v.  Hunter,  1  Sneed,  101. 
'  The  State  v.  Jones,  5  Ala.  666.  *  Stephens  v.  Hume,  25  Mis.  349. 

*  Albright  v.  Mallory,  19  Tex.  106.        ^  Cavanaugh  v.  Titus,  5  Wis.  143. 
=  Testard  v.  Neilsou,  20  Tex.  139.        '»  Bartol  v.  Calvert,  21  Ala.  42. 
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So  to  a  judgment  that  a  writ  be  quashed  for  want  of  a  seal, 
and  the  defendant  recover  his  costs.^  Or  where  a  party  is 
before  the  court,  find  the  suit  is  improperly  dismissed.^ 

§  46.  If  there  is  error  in  the  dismissal  of  a  suit  or  a  re- 
fusal to  reinstate  it,  at  a  former  term,  the  remedy  lies  in 
appeal  or  writ  of  error,  and  not  in  a  second  application  in 
the  same  court  at  a  subsequent  terra.  Though  if  the  dis- 
missal was  occasioned  by  the  plaintiff's  laches,  the  application 
should  be  refused.'  So  error  lies  to  the  improper  dismissal 
of  an  appeal.^  But  not  to  a  judgment  refusing  to  allow  a 
plaintiff  to  dismiss,  as  it  is  not  final.  Nor  if  a  plaintiff 
voluntarily  dismiss." 

§  47.  It  is  held  (subject  of  course,  to  the  rules  as  to  discre- 
tion and  waiver)  that  errors  in  an  interlocutory  judgment 
can  be  revised  on  a  writ  of  error  brought  on  the  final  judg- 
ment, any  error  in  such  interlocutory  judgment  entering  into 
and  making  erroneous  the  final  judgment.^ 

§  48.  The  rendition  of  a  judgment  is  the  actual  decision 
of  the  case,  and  not  the  perfecting  of  that  decision  of  record; 
and  the  time  of  appeal  runs  from  the  filing  of  the  decision 
by  the  judge.  A  judgment,  conditional  upon  the  defendant's 
failure  to  answer  within  a  certain  time,  is  not  consummate 
until  the  expiration  of  that  time,  and  a  writ  of  error  must 
be  sued  out  within  one  year  afterwards.' 

§  49.  The  final  decree  intended  by  a  statute,  limiting  a 
writ  of  error  to  three  years  after  its  rendition,  is  the  last 
decree  rendered  in  the  cause ;  and  a  writ  of  error  will  not  be 
barred,  although  more  than  three  years  have  elapsed  since 
the  decree  was  rendered,  if  there  has  been  a  subsequent 
decree  within  the  three  years.^ 

■  Bank,  &o.  v.  Bates,  5  Eng.  631.  =  Newman  v.  Dick,  23  111.  338. 

2  Bradford  v.  Bayles,  8  Ala.  865.  e  Cathcart  v.  Com.,  37  Penn.  108. 

3  Chambers  v.  Shaw,  23  Tex.  165.  '  Haines  v.  Paxton,  5  Min.  442. 
*  Eaton,  &o.  v.  Varnum,  10  Ohio  *  Bank,  &c.,  u.  Hall,  6  Ala.  141. 

(N.  S.),  622;  Williams  v.  Stewart,  3 
Wis.  773. 
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§  49  a.  Where  a  decree  ascertains  and  settles  the  rights  of 
the  parties,  it  is  so  far  final  as  to  sustain  a  writ  of  error, 
although  the  cause  may  be  afterwards  referred  to  a  master  to 
ascertain  facts  for  an  account ;  and  it  will  not  vary  the  case 
that  proceedings  are  afterwards  had,  and  new  parties  made, 
for  a  purpose  not  affecting  the  merits,  but  relating  to  the  ac- 
count to  be  taken.' 

§  50.  Error  does  not  lie  upon  a  correct  decree,  though 
rendered  for  a  wrong  reason.^  And  the  substantial  question 
on  a  writ  of  error  is,  whether  the  judgment  is  just  and  cor- 
rect on  the  facts  shown  by  bill  of  exceptions.  The  rulings 
of  the  court  may  be  erroneous,  and  yet  the  judgments  be 
clearly  correct.^ 

§  51.  Nor  does  error  lie  for  informality  of  the  issue,  unless 
it  prevent  the  party  from  putting  forth  the  strength  of  his 
case,  and  prejudice  him.''  Nor  if  the  plaintiff  in  error  was 
not  injured  by  the  error  assigned.'  Nor  where  an  alleged 
error  is  in  favor  of  the  plaintiff  in  error.*  As  where  error 
is  brought  by  a  party  in  whose  favor  a  demurrer  has  been 
decided.'  Nor  if  the  correction  would  avail  nothing  to  the 
plaintiff'  in  error.' 

§  52.  And  the  maxim  is  applied — '■^volenti  not  fit  injuriaj^^ 
Hence  a  writ  of  error  will  not  lie  from  a  voluntary  nonsuit.'" 
Nor  after  a  retraxit,  thougb  this  objection  must  be  made 

1  Bank  of  Mobile  o.  Hall,  6  Ala.  v.  Lunenburgh,  11  Mass.  379  ;  Wbit- 
141.  ing  0.  Cochran,  9  Mass.  532 ;   Ly- 

2  Stiles  V.  Lightfoot,  26  Ala.  443.      man  v.  Arms,  5  Pick.  213 ;  Ormsby 
s  Gwin  V.  Williams,  27  Miss.  324.     v.  Ibmsen,  34  Penn.  462. 

«  Gates  V.  Johnston,  3  Penn.  52.  ^  Com.  v.  Shanks,  10  B.  Mon.  304. 

'  Hammitt  v.  CofEin,  3  Iowa,  205 ;  '"  Union,  &e.  v.  Carr,  2  Humph. 

Ball  V.  Maloney,  27  Conn.  560  ;  Ban-  345  ;    Ewing   v.   Glidwell,   3   How. 

ning  V.  Banning,  12  Ohio  (N.  S.),  Miss.  332;  Trice  v.  Smith,  6  Yerg. 

437  ;  Berry  v.  Lowe,  10  Mich.  9.  319  ;  Howell  v.  Pitman,  5  Mis.  246  ; 

^  Jackson  o.  Bank,  &c.,  10  Penn.  Atkinson  v.  Lane,  7  Mis.  403  ;  Kel- 

61.  sey  V.  Ross,  6  Blaokf.  536 ;  Vestal 

'  Hurbert  v.  Dumont,  3  lud.  346.  v.  Burditt,  6  Blackf.  555  ;  Kent  c. 

*  Hamrick  u.  Rouse,  17  Geo.  56;  Hunter,   9   Geo.   207;    Greenlee  v. 

Dupue  V.  Perry,  18  Ala.  34;  Shirley  M'Coy,  30  Miss.  588. 
32 
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before  joinder  in  error.^  Nor  where  the  party  voluntarily 
disnaisses  his  suit,  subsequently  to  the  decision  complained 
of.^  When  it  becomes  necessary  for  a  plaintiff  to  suffer  a 
nonsuit,  on  account  of  any  decision  of  the  court  on  the  trial, 
he  must  reserve  the  point  by  bill  of  exceptions,  if  he  wishes 
to  revise  the  action  of  the  court,  even  when  the  ruling  is 
otherwise  disclosed  by  the  record.' 

§  53.  And,  in  general,  the  writ  of  error  lies  only  for  errors 
of  substance,  not  of  mere  form;* — not  for  such  errors  as  furnish 
ground  of  abatement^'  or  as  are  in  their  nature  amendable  at 
common  law,  or  cured  by  any  of  the  statutes  of  jeofails.^ 
Thus  where  the  complaint  shows  a  substantial  ground  of 
action,  and  no  objection  is  interposed  to  it  in  the  primary 
court,  a  misjoinder  of  causes  of  action  is  not  available  on 
error.'  Nor  the  nonjoinder  of  co-plaintiff'  after  forcing 
the  plaintiff  to  amend  by  omitting  him.*  Nor  a  nonjoinder 
of  joint  obligors  as  defendants,  not  pleaded  in  abatement, 
though  the  judgment  was  by  default,  and  it  is  apparent  from 
the  petition  that  there  were  such,  unless  proved  that  they 
are  still  living.' 

§  54.  So  no  objection  can  be  taken  to  a  declaration, 
where  judgment  was  rendered  by  default,  except  such  as 
would  be  good  on  general  demurrer.^"  So  if,  pending  the  writ 
of  error  with  supersedeas,  the  defendant  in  error  prove  the 
existence  and  loss  of  the  process  and  sheriff's  return,  the 
want  of  which  was  the  only  error,  the  judgment  will  be 
affirmed."  So,  that  an  action,  otherwise  maintainable,  was 
begun  prematurely,  is  an  objection  which  cannot  be  taken 

'  Harris  v.  Preston,  5  Eng.  201.  286;  Shoenberger  v.  Zook,  34  PenD. 

'  Dannelly  v.  Speer,  7  Geo.  227 ;  24. 

Mott  V.  Hill,  7  Geo.  79.  ?  Walker  v.  Mobile,  &c.,  31  Ala. 

»  Palmer  v.  Bice,  28  Ala.  430.  529. 

"  Bennet  v.    Bullock,    35    Penn.  »  Powell  v.  Ross,  4  Cal.  197. 

364 ;  Buckfield  „.  Gorham,  6  Mass.  »  Anderson  v.  Chandler,  18  Tex. 

445.  436. 

°  Piper  V.  Goodwin,  10  Shepl.  251.  '»  Fourniert;.  Paggott,  3  Scam.  347. 

«  Allen  K.  The  Mayor,  &c.,  9  Geo.  "  Gentry  v.   Hutchoraft,  7  Hour. 

241. 
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advantage  of  on  error,  after  the  time  when  it  could  be  com- 
menced.' Nor,  in  an  action  brought  by  a  corporation,  the 
omission  to  aver  its  corporate  existence  in  the  complaint, 
when  a  trial  was  had  on  the  plea  of  the  general  issue,  with- 
out this  objection.^  And  it  is  not  a  fatal  error,  to  sustain  a 
demurrer  to  a  special  plea,  setting  up  a  defence  which  is 
available  under  the  general  issue.^(a) 

§  55.  Where,  from  the  whole  record,  it  appears  con- 
clusively that  the  proper  judgment  was  entered,  the  pro- 
ceeding will  not  be  reversed  on  error,  even  if  the  court 
mistook  the  law  on  some  of  the  propositions  discussed.* 
Nor  where  there  has  been  a  trial,  as  upon  an  issue,  though 
no  issue  was  joined,  if  the  merits  have  been  reached.^  Nor 
where  the  subject-matter  of  exceptions  becomes  immaterial 
in  the  further  progress  of  the  cause.* 

§  56.  It  is  held  that  a  writ  of  error  may  be  brought,  unless 
the  error  is  one  from  which  it  is  impossible  any  injury  could 
have  accrued.'    And  a  party  may  sometimes  reverse  a  judg- 

'  Mahoney  v.  O'Leary,  34  Ala.  97.        ^  Philadelphia,  &o.  v.  Howard,  13 

2  Walker  v.  Mobile,  &c.,  31  Ala.     How.  307. 

529.  '  Pinkston  v.  Greene,  9  Ala.  19 ; 

3  Wallace  v.  Seales,  36  Miss.  53.      Fuller  v.  Robb,  26  111.  246  ;  Johnson 
•  Harmau  i:.  Kelley,  14  Ohio,  502 ;     v.  Jehb,  3  Burr.  1772 ;  2  Saun.  101 

Andre  v.  Johnson,  6  Blackf.  375.  d.  n. 

'  Ward  V.  Moore,  6  Yerg.  491. 

{a)  Error  to  the  allowance  of  a  merely  formal  amendment  of  the 
pleadings  is  evidently  frivolous,  and  intended  for  delay,  and  the  judg- 
ment in  such  case  was  affirmed,  with  ten  per  cent,  damages.  Jenkins  v. 
Banning,  23  How.  455.  In  New  York,  Ohio,  and  perhaps  other  States, 
error  is  limited  to  judgments  which  "  affect  substantial  rights."  Many 
cases  have  occurred  involving  the  construction  of  this  phrase.  In 
Ohio,  an  order  of  the  Court  of  Common  Pleas,  discharging  an  attach- 
ment against  a  resident,  as  to  the  whole  property  attached,  affects  a 
substantial  right,  and  is  made  in  a  special  proceeding,  and,  by  §  512  of 
the  code,  is  a  final  order  which  may  be  reversed  pending  the  action. 
Watson  V.  Sullivan,  5  Ohio  (N.  S.),  42.  So  an  order,  dismissing  an 
action  appealed  from  a  justice  of  the  peace  to  the  Common  Pleas,  for 
want  of  a  petition.    Hettrick  v.  Wilson,  12  Ohio  (N.  S.),  136. 
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ment  in  his  favor.  Thus  A.  sued  B.,  C,  and  D.,  on  a  joint 
bond.  Judgment  was  rendered  against  B.  by  default,  and  the 
suit  was  dismissed  as  to  C.  and  D.  After  B.'s  death,,  the 
judgment  remaining  unsatisfied,  A.  brought  a  writ  of  error 
to  have  the  judgment  reversed.  Held,  A.  was  entitled  to  a 
reversal  of  the  judgment  in  his  favor,  and,  as  the  judgment 
stood  in  the  way  of  his  recovery  against  C.  and  D.,  it  was 
reversed.^ 

§  57.  But  it  is  held,  that  a  party  suing  out  an  execution 
and  enforcing  a  judgment  in  his  favor  elects  to  take  it  as 
rendered,  and  cannot  afterwards  prosecute  a  writ  of  error 
thereto.^ 

§  58.  The  error  complained  of  must  appear  upon  the 
record?{a)  And  unless  points  intended  to  be  raised  for  re- 
vision are  set  out  in  the  record  with  reasonable  certainty,  so 
as  to  enable  the  court  to  decide  without  danger  of  mistake, 
the  exception  or  point  reserved  will  be  disregarded.* 

§  59.  Thus  error  cannot  be  maintained  upon  a  report  of 
the  judge;  or  reasons  given  for  the  opinion  of  the  court,  or 

'  Hale  V.  Crowell,  2  Florida,  534.  Wright,  418  ;  Guthrie  v.  Wilson,  40 

2  Lacy  V.  Hall,  37  Penn.  366.  Penn.  430 ;  Graham  v.  M'Creary,  40 

'  SummervilleK.  Painter, 44Peim.  Penn.    515;    Leak  v.   McDowell,   6 

110  ;  Taylor  v.  Com. ,  44  Penn.  131 ;  Geo.  264 ;  Eldred  v.  Haslett,  38  Penn 

State  V.   Thompson,  18   Tex.  526 ;  16 ;    Lutkins  o.  Zabriskie,  1  N.  J. 

Eakman  v.  Sheaft'er,  48  Penn.  176 ;  337 ;   Seorest  v.  Townsend,  1   Tex, 

Hallam  v.  Jacks,  11  Ohio  (N.  S.),  414;  Jones  v.  Black,  lb.  527;  Peo 

692;  Reddick  v.  State,  &c.,  27  111.  pie  v.   Judges,  &o.,  1   Doug.  434 

145;    Smith   o.   Trimble,  lb.    152;  Millerd  v.   Reeves,   1   Mann.    107; 

Benedict  v.  State,  12  Wis.  313  ;  Peg-  Miller  v.  Chaffee,  lb.  257. 

low  V.   State,  lb.   534  ;    Frantz  v.  *  Findlay  v.  Pruitt,  9  Port.  195. 
State,  lb.  536 ;   Reed  v.  De  Wolf, 

(a)  The  purpose  of  a  writ  of  error  is  to  examine  the  record.  Star- 
bird  V.  Baton,  42  Maine,  569.  As  to  the  application  of  this  rule  in  case 
of  want  of  jurisdiction,  see  Riley  v.  Waugh,  8  Cush.  220 ;  Fessenden  v. 
Hill,  6  Mich.  242;  The  record  of  a  judgment  having  been  amended 
during  the  pendency  of  a  writ  of  error  thereon,  the  amended  record 
becomes  the  only  subsisting  record  for  the  consideration  of  the  court. 
Weed  V.  Weed,  25  Conn.  494. 
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such  opinion  itself;  or  papers  and  documents  filed.'(a)  So, 
in  Pennsylvania,  on  writ  of  error  to  a  judgment,  on  sum- 
mary proceedings  before  two  justices  by  a  landlord,  to  obtain 
possession,  which  are  removed  by  certiorari  into  the  Common 
Pleas ;  the  Supreme  Court  cannot  notice  matters  not  appear- 
ing on  the  record,  although  proved,  by  deposition  in  the 
court  below,  to  have  occurred  before  the  justices.^  So  the 
reasons  of  the  court  below,  or  depositions  there  read,  on  a 
rule  to  show  cause  why  an  execution  should  not  be  set  aside, 
on  the  ground  that  a  conditional  verdict,  rendered  in  the 
case,  had  been  complied  with;  cannot  be  inquired  into  on 
error.'  So  the  record  should  disclose  the  full  names  of  the 
parties  to  the  action."  So  the  court  will  not  take  notice  of  a 
note  not  made  part  of  the  record,  although  filed  in  the  case, 
any  more  than  a  deposition  or  other  proof  offered  to  sustain 
it.°    So  an  account,  unless  made  so  by  a  bill  of  exceptions, 

I  M'Fadden  v.  Otis,  6  Mass.  323;  «  McMillan  D.Graham,  4  Penn.  140. 

Storer  v.  White,  7,  448  ;  Gerrish  v.  '  Moyer  v.   Gei'mantown,  &o.,   3 

Morss,  2  Pick.  625  ;  Pierce  v.  Adams,  W.  &  S.  91. 

8   Mass.   383  ;   Paul  v.  Hussey,  35  *  Knox  v.  Starks,  4  Min.  20. 

Maine,  97 ;  Com.  v.  Church,  1  Penn.  '  Starbird  v.  Eaton,  42  Maine,  569. 
105. 

(a)  In  Pennsylvania,  where  it  appears  from  the  record  that  deeds, 
records,  or  papers,  material  to  a  sufficient  understanding  of  the  case, 
were  given  in  evidence  in  the  court  below,  and  these  documents  are  not 
annexed  to  the  record,  the  court  will  affirm  the  judgment.  Barton  v. 
Wells,  5  Whart.  225.  In  Maine,  errors  in  fact  may  be  assigned  which 
are  not  disclosed  by  the  record ;  but  nothing  can  be  assigned  which  con- 
tradicts the  record ;  the  deposition  of  the  justice  who  rendered  the  judg- 
ment cannot  be  received  to  discredit  it.  Papers  and  documents  filed  in 
the  case,  but  not  incorporated  into  the  record,  constitute  no  part  of  it. 
Paul  V.  Hussey,  35  Maine,  97.  In  New  York,  a  special  assignment  of 
errors,  that  the  issues  were  not  tried,  is  bad,  as  impeaching  the  record ;  and 
a  plea  of  in  nulla  est  erratum  to  such  assignment  operates  as  a  demurrer, 
and  not  as  a  confession  of  the  fact  assigned  as  error.  Lovett  v.  Pell,  22 
Wend.  369.  In  Alabama,  upon  a  writ  of  error  coram  vobis,  error  cannot 
be  assigned  which  contradicts  the  record.  Thus  it  cannot  be  assigned 
that  a  corporation,  against  which  a  judgment  had  been  rendered,  had 
ceased  to  exist  previous  to  the  rendition  of  the  judgment,  that  fact 
having  been  put  in  issue  and  determined  in  the  judgment  sought  to  be 
reversed.    Holford  v.  Alexander,  12  Ala.  280. 
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is  no  part  of  the  record,  and  cannot  be  noticed  upon  error, 
so  as  to  raise  the  question  of  variance  between  the  parties 
and  the  account  sued  on.^  So  it  being  claimed  as  error,  that 
the  court  below  required  a  remittitur  of  a  certain  sum  only, 
when  it  should  have  included  therewith  several  years' 
interest  thereon,  which  it  appeared,  by  the  motion  for  a  new 
trial,  had  been  allowed  by  the  jury  in  their  verdict,  in  con- 
nection with  said  sum ;  it  was  held,  that,  as  it  did  not  appear 
from  the  record  on  what  ground  that  sum  was  required  to  be 
remitted,  it  was  impossible  for  the  court  to  know  that  the 
interest  in  question  ought  to  have  been  added  to  it.^  So 
where  the  assignment  of  error  was,  that  the  court  refused  to 
hear  the  prisoner  by  himself  or  counsel,  on  a  motion  in 
arrest  of  judgment;  such  error  cannot  be  examined  into  by 
the  Supreme  Court,  there  appearing  nothing  on  the  record 
to  show,  whether  the  fact  is  as  stated  in  the  specification  in 
error.^  So  the  venire  facias  is  not  properly  part  of  the  record, 
and  objections  touching  it  must  be  made  in  the  court  below.'' 
So  error  does  not  lie,  in  case  of  a  mere  agreement  to  change 
a  certain  paper  into  a  special  verdict  or  bill  of  exceptions, 
which  was  not  done.*  So  a  statement  of  facts  made  bv  a 
judge,  for  the  purpose  of  taking  the  advice  of  the  court 
thereon,  is  not  a  judicial  finding  of  the  facts,  and  does  not 
become  a  part  of  the  record  of  the  case,  on  a  writ  of  error, 
but  is  a  mere  informal  statement  for  the  single  purpose  of 
taking  such  advice,  and,  when  the  advice  is  rendered,  has 
performed  its  office  and  is  of  no  further  effect."  So,  that  the 
court  disregarded  a  former  judgment,  cannot  be  noticed  as 
error,  where  the  record  does  not  show  that  the  judgment  was 
ever  offered  in  evidence,  and  the  court  did  not,  as  it  usually 
does,  find  the  facts.'  So,  in  Vermont,  decisions  of  the  county 
court,  upon  questions  of  law  not  appearing  upon  the  record 
in  any  other  way  than  by  means  of  exceptions,  not  signed 

'  Cornelius  v.  Merritt,  2  Head,  97.        '  Suydara  v.  Williamson,  20  How. 
=  Weed  V.  Weed,  25  Conn.  594.        427. 

3  Weaver  v.    Conamouwealth,  29        "  Nichols  v.  Bridgeport,  27  Couu. 
Penn.  445.  459. 

*  Newoomb  v.  State,  37  Miss.  383.        '  New  Orleans  v.  Gaines,  22  How. 

141. 
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by  the  presiding  judge,  nor  filed  within  thirty  days  from  the 
rising  of  the  court,  cannot  be  revised  by  the  Supreme  Court 
upon  a  writ  of  error.  The  only  mode  of  allowing  excep- 
tions, and  passing  causes  to  the  Supreme  Court  upon  them, 
is  that  prescribed  by  the  Comp.  Sts.  c.  28,  §  4i.  But  ques- 
tions of  law  apparent  upon  the  record  by  means  of  a  report 
of  auditors,  or  the  pleadings,  or  placed  there  by  the  agree- 
ment of  parties,  may  be  revised  in  the  Supreme  Court  by  writ 
of  error,  although  no  exceptions  are  filed  in  conformity  with 
the  statute.^  So  where  the  record  of  a  case,  brought  up 
by  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  from  the  Circuit  Court  for  the  eastern  district  of 
Louisiana  (by  the  practice  of  which  State,  matters  of  fact 
as  well  as  of  law  are  decided  by  the  judge,  if  neither  party 
ask  for  a  jury),  does  not  show  that  any  question  of  law  arose 
or  was  decided  by  the  court ;  the  judgment  must  be  affirmed.^ 
So  on  motion  to  dismiss  a  writ  of  error,  on  the  ground  that 
an  appeal  was  entered,  and  an  appeal  bond- given  below,  the 
record  certified  up  is  the  only  evidence  of  these  facts.  If  the 
record  is  not  complete,  a  diminution  may  be  suggested,  and 
the  deficiency  supplied  in  the  ordinary  manner.^  So  a  depo- 
sition, though  copied  in  the  record,  but  which  has  not  been 
made  a  part  thereof  by  a  bill  of  exceptions  or  order  of  court, 
will  not  be  noticed  by  a  court  of  error."*  And  if  a  writ  of 
error  assign  for  error  the  admission  of  improper  testimony 
the  record  must  disclose  what  the  testimony  was  which  is 
objected  to.'(a) 

§  60.  But  whether  a  plaintiff  in  error  had  notice  of  the 

1  Small  V.  Haskins,  30  Vt.  172.  «  Spurlock  v.  Fulks,  1  Swan,  289. 

2  Bond  V.  Brown,  12  How.  254.  *  Jones  u.   Trustees,  &o.,  1  Cart. 
»  Coflfee  V.  Newson,  2  Kelly,  439.       109. 


(a)  The  record  on  a  writ  of  error  must  state  the  facts  found,  not  the 
gvidence  of  the  facts,  leaving:  the  court  of  error  to  find  them.  If  this  is 
not  done,  a  venire  facias  de  novo  will  be  ordered.  Graham  v.  Bayne,  18 
How.  60. 
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suit,  is  a  question  of  fact,  open  to  parol  evidence.'  So  a 
citation  is  no  part  of  the  record,  and  the  fact  of  its  having 
been  issued  and  served  may  be  proved  aliunde?{d).  So, 
although  nothing  can  be  assigned  for  error,  which  contra- 
dicts the  record ;  yet  where  it  appeared,  from  the  record  of 
a  justice  of  the  peace,  that  he  was  present  on  the  7th  of 
August,  and  adjourned  the  cause  until  the  14th,  when  he 
rendered  judgment  against  the  defendant  by  default,  and  it 
was  alleged,  in  the  assignment  of  errors,  that  the  defendant 
attended  on  the  7th  of  August,  from  nine  o'clock  until  ten 
o'clock  in  the  forenoon,  and  the  justice  did  not  appear  :  held, 
such  assignment  was  not  inconsistent  with  the  record.'  So, 
on  the  other  hand,  error  cannot  be  maintained,  if  a  judgment, 
m  itself  defective,  refer  to  the  declaration."  So  the  return  to 
a  writ  of  error,  in  a  criminal  case,  brings  up  the  indictment, 
the  pleas,  and  the  trial  and  judgment  on  the  pleas,  as  well  as 
the  bill  of  exceptions.  On  such  a  return,  therefore,  a  special 
plea  of  a  former  trial  on  the  same  indictment,  and  the  pro- 
ceedings on  such  plea,  are  before  the  court  for  review.' 

§  61.  On  error  to  the  Circuit  Court  of  the  United  States 
in  Louisiana,  where  trial  by  jury  has  been  waived,  and  the 
judge  has  decided  both  the  law  and  the  facts,  no  more  evi- 
dence need  be  returned,  although  oftered  at  the  trial,  to  the 

'  Morrison  v.  Underwood,  5  Cusli.  '  Bnrgess  v.  Tweedy,  16  Conn.  39. 
52.  "  Clap  v..  Clap,  4  Mass.  520. 

2  Innerarity  v.  Byrne,  5  How.  295.        '  Grant  v.  People,  4  Parker,  527. 

(a)  Where  the  inquisition  found  a  demise  "  for  one  year,  and  from 
year  to  year  at  a  rent  of  $200  for  the  first  year,"  and  the  justice's  record 
recited  the  complaint,  and  due  proof  that  the  landlord  demised  "  until 
the  end  and  term  of  one  year  thence  next  ensuing,  at  the  yearly  rent  of 
$200,  and  rented  the  same  from  year  to  year,  at  different  rents ;"  it  was 
held,  the  inquisition  should  be  read  thus :  "  $200  for  the  first  year,  and 
from  year  to  year.''  Nor  is  it  any  objection  that  the  inquest  have  not 
awarded  restitution,  the  place  for  that  being  in  the  justice's  record ;  or 
that  the  record  set  out  the  proceedings  thus :  "  We,  the  said  justices 
and  freeholders,  proceed  to  hear,  &c.,  and  do  find,  &c."  McMillan  v. 
Graham,  4  Penn.  140. 
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Supreme  Court,  than  is  necessary  to  present  the  legal  ques- 
tions to  be  reviewed.  If  the  evidence  bore  upon  these 
questions,  it  should  have  been  incorporated  into  the  record 
or  exceptions.  The  defendant's  neglect  to  do  this  implies  it 
had  no  such  effect.^ 

§  62.  The  remark  is  made,  in  a  late  case:  "The  party,  to 
retain  his  judgment,  must  show  a  good  record."^ 

§  63.  But  the  general  rule  is,  that  the  proceedings  in  the 
court  below  are  presumed  to  be  right.  The  error  must  appear 
afifirmatively  of  record.^  Thus  A.  sued  B.  in  the  Court  of 
Common  Pleas  on  two  notes  amounting  to  over  $100,  but 
filed  no  affidavit.  B.  pleaded  payment  and  set-ofi".  The 
verdict  was  for  a  less  amount  than  $100.  Held,  the  court 
must  presume,  the  record  stating  no  facts  to  repel  the  pre- 
sumption, that  the  plaintiff's  claim  was  reduced  by  set-off; 
and  the  plaintiff  should  recover  costs.''  So  where  the  date  of 
a  forthcoming  bond  was  subsequent  to  the  time  stipulated 
for  the  delivery  of  the  property,  it  will  be  presumed  that 
the  wrong  date  was  sufficiently  explained  to  the  court  below.' 
So  where  it  appears  from  the  bill  of  exceptions,  that  the  land 
in  controversy  was  entered  by  a  party  who  afterwards  re- 
ceived a  patent  of  it;  it  will  be  presumed  that  the  entry  was 
made  according  to  law,  and  this  is  a  sufiScient  proof  of  title 
to  sustain  ejectment.^    So  where  a  statement  of  facts  is  filed 

'  Arthurs  v.  Hart,  17  How.  6.  119 ;  BuAiham  v.  Butler,  31  N.  Y. 

2  Per  Breese,  J.  ;  Sweeney  v.  The  (4Tiffa.),  480  ;  Steadman?;.  Holman, 

People,  28  111.  208.  33  Miss.  550 ;  Pierson  v.  Burney,  15 

'  flough  V.  Baldwin,  16  111.  293 ;  Tex.  272 ;   Henderson  v.  Trimble,  8 

Lee  V.  Hardgrave,  3  Mich,  77;  The  Tex.  174;  Morgan  v.  Green,  17  111. 

State  u.  Donevan,  11  Mis.  635  ;  Saum  395  ;  St.  Clair  v.  McGehee,  22  Tex. 

J).  Jones,  &c.,  1  Iowa,  165  ;  Hemphill  5;   Seawell  v.   Lowery,  16  lb.  47; 

V.  Saladay,  lb.  301 ;    Mackemer  v.  Little,  &o.  v.  CoUett,  6  Ohio  (N.  S.), 

Benner,  lb.   157  ;  Dunham  v.  Bene-  182  ;  Brazier  v.  Burt,  18  Ala.  201 ; 

diet,  lb.  74 ;    The   People  v.  Hess-  Duncan  v.   M'Neill,  31  Miss.  704 ; 

ing,  28  111.  410 ;   Maynard  v.  Penni-  Rabe  v.  Wells,  3  Cal.  148  ;  Brady  v. 

man,  10  Mich.  153 ;  Rowe  v.  Duke,  Malone,  4  Iowa,  146 ;   Cameron   v. 

19   Geo.  93 ;    Cox  v.   Cox,  8   S.   &  Ward,  22  Geo.  168. 

M.  292 ;  Eskridge  v.  The  State,  25  '  Minich  v.  Minich,  33  Penn.  378. 

Ala.  30  ;  Porelander  w.  Hicks,  6  Ind.  '  Hyman  v.  Seaman,  33  Miss.  185. 

448  ;  Duokett  v.  Townsend,  3  Tex.  ^  Carter  v.  Blantou,  33  Miss.  291. 
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after  the  trial,  nunc  pro  nunc,  it  is  reasonable  to  presume  that 
the  court  was  requested  to  draw  it  tip  at  the  time  of  the 
trial.^  So  where,  in  assumpsit  by  two  parties  against  a 
corporation,  issue  is  joined,  and  before  trial  a  new  party  is 
introduced  by  leave  of  court,  and  files  a  declaration  in  cove- 
nant, upon  which  issue  is  also  joined ;  it  will  be  presumed 
that  the  new  party  and  declaration  were  admitted  by  consent 
after  a  trial  upon  the  merits.^  So  a  declaration  in  error  must 
negative  a  condition,  performance  of  which  would  make  the 
proceedings  valid.'  So  upon  scire  facias  to  renew  a  judg- 
ment, there  was  judgment  for  the  defendant  on  a  plea  of 
bankruptcy,  and  after  three  years'  acquiescence  it  came  to 
the  Supreme  Court  without  plea  or  certificate  of  bankruptcy, 
but  the  judgment  entry  showed  that  such  a  plea  was  filed. 
Held,  the  filing  of  the  plea  and  certificate  should  be  pre- 
sumed, and  the  proceeding  was  correct." 

§  63  a.  And  in  criminal  as  well  as  civil  cases  the  pre- 
sumption is,  that  the  proceedings  were  regular,  and  it  is  in- 
cumbent on  the  party  alleging  error  to  show  by  the  record 
that  errors  were  committed.'  Thus  where  the  record  recites, 
that  the  jury  "were  all  sworn  or  affirmed  respectively,  to 
try,"  &c.,  the  presumption  is,  that  they  were  properly  sworn 
or  affirmed ;  especially  where  no  exceptions  to  the  mode  of 
qualification  were  taken  at  the  time,  and  nothing  on  the 
record  indicated  any  irregularity.  So  it  is  not  error,  that  the 
record  does  not  shovy  affirmatively  that  the  prisoner  had 
counsel  at  the  trial.  The  law  will  presume  it,  unless  the 
record  exhibit  the  fact  that  this  constitutional  right  was 
denied." 

§  64.  It  is  sometimes  held,  that  the  objection  relied  on 

'  MoSavooh  v.  Woodlief,  20  How.  *  Budyman  v.  Viele,  3  Iowa,  297. 

221.  5  Catlioart  v.  Com.,  37  Penn.  108. 

"  Huntingdon,  &o.   v.  MoGrovern,  See  Larillian  c.  Lane,  3  Eng.  372. 

29  Penn.  78.  6  Brazier  v.  Burt,  18  Ala.  201. 

'  Dunlap  V.  Atkinson,  33  Maine, 
265. 
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need  not  have  been  made  in  the  court  below.'  That  objec- 
tions which  go  to  the  foundation  of  an  action,  and  which  are 
apparent  from  the  record,  may  be  taken  on  error,  though 
not  taken  below.^  As  where  an  attachment  is  issued  by  a 
justice  in  one  county,  returnable  to  a  court  in  another;  if  it 
has  not  been  waived  by  appearing  and  pleading  to  the  merits.' 
So  a  scire  facias  on  a  judgment  nisi,  rendered  on  forfeiture  of 
a  recognizance,  is  merely  process  to  effectuate  that  judgment. 
A  material  variance,  therefore,  between  the  scire  facias  and 
judgment  nisi,  is  fatal  to  the  former,  and  may  be  reached  by 
writ  of  error  to  final  judgment  on  the  scire  facias,  though  no 
objection  to  the  sufficiency  of  the  proceedings  was  taken 
prior  to  that  judgment.* 

§  65.  But,  as  in  applications  for  new  trial,  the  doctrine  of 
waiver  is  often  recognized.(a)  Points  not  raised  and  passed 
upon  in  the  court  below  are  held  not  open  for  discussion  in 
the  court  above.^  Objections  to  acts  of  mere  irregularity  must 
be  urged  at  the  earliest  practicable  moment.^  So,  as  we  have 
seen  (s.  58),  in  reviewing  the  proceedings  of  subordinate 
tribunals,  whether  civil  or  criminal,  the  court  is  confined  to 
adjudication  upon  the  errors  of  law  upon  the  record,  and  can- 
not look  beyond  them.'  So  if,  after  refusal  of  the  court  to 
reject  a  plea,  the  plaintiff  reply  to  or  join  issue  on  the  plea, 
the  refusal  cannot  be  assigned  as  error."  And  the  want  of  a 
replication  cannot  be  assigned  for  error,  when  the  cause  is 

'  Gautier  v.  Franklin,  1  Tex.  732.        ^  Spencer   v.   Kunkle,   2  Grant's 

2  McDoiiough  V.  State,  1 9  Tex.  293.     Cases,  406. 

3  Brooks  V.  Goodwin,  8  Ala.  29B.  ^  Bass  v.  Winfry,  20  Geo.  631. 

•1  Douthit  V.  State,  30  Miss.  133.  '  Cathoart  v.  Com.,  37  Penn.  108. 

8  State  V.  Bodly,  7  Blaokf.  355. 

(a)  A  point  cannot  be  made  in  the  U.  S.  Supreme  Court,  on  error,  in 
relation  to  instructions  given  to  the  jury,  which  was  not  made  in  the 
court  below.  Doe  v.  Watson,  8  How.  263.  See,  as  to  waiver,  'Durant 
V.  Palmer,  5  Dutch.  544;  Chumasero  v.  Gilbert,  26  111.  39;  Gillilan  i;. 
Nixon,  lb.  50  ;  Voltz  v.  Newbert,  17  Ind.  187  ;  Scoville  v.  Chapman,  lb. 
470 ;  Edwards  v.  Edwards,  31  111.  474 ;  HoUinshead  v.  Von  Glahn,  4 
Min.  190. 
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tried  without  apparent  objection.'  So  where  an  objection  to 
a  witness  is  taken  at  nisi prius,  and  a  reason  assigned,  no  other 
reason  can  be  noticed  on  a  writ  of  error,  the  facts  of  the  case 
being  known  to  the  parties.^  So  a  writ  of  error  does  not  lie 
after  an  agreement  against  it.^  Nor  upon  a  case  stated/  Nor 
in  case  of  a  judgment  upon  an  erroneous  judgment.  "The 
second  judgment  is  maintained  by  the  first,  which  is  valid  until 
reversed.  The  course  to  be  taken  is  first  to  obtain  a  reversal 
of  the  original  judgment  by  writ  of  error;  and  the  plaintiff  in 
error  may  then  apply  for  a  review  of  the  action  ;  upon  which 
the  writ  of  error  is  brought."^  So  errors  in  form  in  the  decla- 
ration are  cured  by  the  statute  of  jeofails,  after  plea  and  a  ver- 
dict on  the  merits."  So  where,  after  a  demurrer  in  a  justice's 
court  has  been  overruled,  the  demurring  party  pleads  to,  or 
takes  issue  upon  the  pleading  to  which  the  demurrer  related; 
such  demurrer  forms  no  part  of  the  case,  upon  error  brought 
by  such  demurring  party.'  And  error  cannot  be  maintained 
by  the  party  who  committed  the  first  fault  in  pleading.'  So 
the  right  of  a  corporation  to  hold  land  or  maintain  an  action 
for  its  recovery  cannot  be  made  for  the  first  time  in  the 
Supreme  Gourt.'  So  when  an  administrator  de  bonis  non  is 
appointed  pending  a  suit,  which  was  brought  originally  by 
the  intestate,  and  afterwards  revived  in  the  name  of  his 
administrator  in  chief;  if  the  defendant  make  no  objection 
in  the  primary  court  to  the  right  of  the  administrator  in 
chief  to  proceed  to  judgment,  he  cannot  raise  the  objection 
on  error."  So  where  parties  waive  the  right  of  trial  by  jury, 
the  decision  of  the  court  on  matter  of  law  only  can  be  re- 
versed on  error."    Thus  where,  after  a  special  plea,  the  parties 

'  Clement  w.  Hayden,  4  Penn.  138.     233;    Whitehead  v.   Henderson,   4 

2  Smith   V.    Craig,  2   Penn.   153  ;     S.  &  M.  704. 

Kline   u.  Gundrum,  11   Penn.  242 ;         6  Welch  v.  Van  Bebber,  4  Yeat. 

Potter  V.   Dennison,   5   Gilm.   590 ;  420 ;  Miles  v.  Oldfield,  lb.  423. 
Duffee  V.  Buchanan,  8  Ala.  27.  '  Peck  v.  Cowing,  1  Denio,  222. 

3  Camden  v.   Edie,  1   H.  Bl.  21 ;         «  Jorie  v.  Handley,  3  Bibb,  225. 
Gates  V.  West,  2  T.  E.  183  ;  Wright  v.        »  Henley  v.  Branch,  &c.,  16  Ala. 
Nutt,  1  T.  R.  388.  552. 

'  Alfred  v.  Saco,  7  Mass.  380.  >»  Robinson  v.  Tipton,  31  Ala.  595. 

*  Hawes  v.  Hathaway,  14  Mass.       "  Gest  o.  Kenner,  7  Ohio  (N.  S.), 

75 ;  1  Chandl.  149. 
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submitted  the  cause  to  a  judge  without  a  jury,  and  defined 
in  the  agreement  what  evidence  might  be  given,  which  evi- 
dence could  not  have  been  submitted  under  the  pleadings ; 
held,  a  waiver  of  the  special  pleadings,  which  precluded  pro- 
ceedings in  error.'  So  where  the  parties  to  an  ejectment  suit 
agreed  in  writing,  in  accordance  with  the  laws  and  practice 
of  the  State,  to  waive  a  jury  and  submit  both  matters  of  law 
and  fact  to  the  court,  saving  all  rights  of  exception  and 
appeal,  as  though  the  case  were  tried  by  a  jury,  and,  after  a 
decision  by  the  court  below,  exceptions  were  taken  to  all  the 
decisions  and  rulings  of  the  court,  and  a  writ  of  error  was 
sued  out  to  the  Federal  Supreme  Court ;  held,  that  errors  of 
fact  or  law,  alleged  to  have  been  committed  in  such  an 
irregular  proceeding,  could  not  be  inquired  into,  and  the 
judgment  should  be  affirmed.^(a)  So  where  one  of  the  several 
defendants  failed  to  appear  and  plead,  and  the  plaintiff,  in- 
stead of  taking  judgment  against  him  by  default,  submitted 
the  case  to  a  jury,  who  found  for  the  defendants;  held,  that 
the  plaintiff  was  not  entitled  afterwards  upon  error  to  have 
the  judgment  reversed.^  So  if  no  objection  has  been  made 
in  the  court  below  to  the  manner  of  taking  a  deposition,  it  is 
too  late  to  object  on  a  writ  of  error.''  So  where  a  defendant 
suffers  default,  and  fails  to  take  advantage  below  of  points 

'  Flanegan  v.  Earnest,  1  Chand.        '  Anderson  v.  Walker,  31  Miss. 
149.  642. 

2  Kelsey  v.  Forsyth,  21  How.  85.  *  Newlin  v.  Newlin,  8  S.  &  R.  41 ; 

Clark  V.  Dibble,  16  Wend.  601. 


(a)  As  a  general  rule,  the  Supreme  Court  of  the  United  States  will 
not,  upon  a  writ  of  error,  re-examine  or  revise  questions,  whether  of  fact 
or  law,  -where  the  parties  agree  that  the  court  below  shall  decide  both 
the  facts  and  the  law ;  but  the  facts  must  be  found  in  the  court  below 
by  a  jury,  by  a  general  or  special  verdict,  or  must  be  agreed  upon  in  a 
case  stated.  But  where,  as  by  the  laws  of  Louisiana,  the  facta  may  be 
by  consent  tried  and  found  by  the  court,  this  court  is  bound,  upon  a 
writ  of  error,  to  regard  them  as  judicially  determined,  and  to  treat  them 
as  if  they  had  been  found  by  a  special  verdict ;  and  the  questions  of  law 
vphich  arise  on  them  are  consequently  open  to  revision.  Campbell  v. 
Boyreau,  21  How.  223. 
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open  to  bira,  without  a  satisfactory  excuse;  he  will  be  held 
to  have  waived  them.'(a) 

§  66.  But  the  distinction  is  made,  that  the  court  may,  in 
the  exercise  of  its  discretion,  reverse  a  judgment  for  an  error 
not  assigned  in  the  writ  of  error,  but  is  under  no  obligation 
to  consider  such  an  error.^  And  an  error  going  to  the  foun- 
dation of  the  action,  as  overruling  a  demurrer  to  the  petition, 
is  held  not  waived  by  an  omission  to  assign  it  as  error.^  So 
a  writ  of  error  lies,  notwithstanding  an  agreement  not  to 
appeal.''  And  where  a  cause,  by  consent,  is  submitted  to  the 
court  without  a  jury,  error  will  lie  for  ruling  on  questions  of 
law.*  So,  in  Alabama,  error  lies,  under  the  Act  of  1846,  in 
all  cases  in  which  a  nonsuit  is  taken,  on  account  of  the  ad- 
verse ruling  of  the  court  upon  the  pleadings.*  So  error  lies 
to  a  nonsuit,  suffered  in  consequence  of  an  express  instruction 
to  the  jury.' 

§  67.  Where  error  is  brought  to  reverse  a  judgment  re- 
covered on  a  note  against  an  infant,  who  appeared  by  attor- 
ney ;  a  promise,  made  by  him  after  he  comes  of  age,  to  pay 
the  note,  is  neither  a  release  nor  a  waiver  of  the  error,  nor  a 
bar  to  a  writ  of  error.* 

§  68.  Error  lies  in  case  of  default?{b)     Thus  a  writ  of 

>  Hollinshead  v.  Von    Glahn,   4  '  Franklin,  &c.   v.  Buckingham, 

Min.  190.  12  Ohio,  482. 

2  Ives  V.  Finch,  28  Conn.  112.  «  Duncan  w.  Hargrove,  22  Ala.  150. 

'  Sneed  r.  Moodie,  24  Tex.  159.  '  English   u.    Devarro,  5    Blackf. 

'  Putnam   v.    Churchill,  4  Mass.  588. 

516.     See   Flanegan  v.   Earnest,   1  »  Groodridge  v.  Ross,  6  Met.  487. 

Chand.   149;   Amidowu  v.  Osgood,  "  Doolittle  w.  Shelton,  1  Iowa,  271 ; 

24  Verm.  278.  Karns  v.  Kunkle,  2  Min.  313  ;  Griffin 

V.  Wilson,  19  Ala.  27. 


(a)  That  he  relied  upon  a  previous  decision  by  the  Supreme  Court  of 
the  State  on  a  certain  point,  which  decision  the  same  court  has  since 
overruled,  is  sufficient  excuse.  4  Min.  190. 

[b]  In  Pennsylvania,  under  the  $100  act  of  1810,  a  judgment  by  de- 
fault in  the  Court  of  Common  Pleas,  on  an  appeal  from  the  judgment 
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error,  in  New  York,  whose  constitution  is  similar  to  the 
English  Court  of  King's  Bench,  was  held  to  lie  upon  a  judg- 
ment on  default :  the  exception,  in  case  of  the  Court  of  Errors 
in  that  State,  was  made  by  the  particular  language  of  the 
constitution.!  So  where  a  justice  misled  a  defendant,  by  in- 
forming him  that  the  cause  was  discontinued,  and  afterwards 
gave  judgment  against  him,  in  his  absence;  the  judgment  was 
reversed.*  So  a  writ,  dated  October  30,  1789,  to  be  returned 
on  the  30th  of  October  next,  is  returnable  to  October  twelve- 
month, and  a  judgment -rendered  on  the  30th  of  the  same 
October  is  erroneous.^  So  a  writ,  dated  June  12,  1833,  re- 
quired the  defendant  "  to  appear  on  the  fourth  Tuesday  of 
June  next."  Held,  the  time  of  the  appearance  was  the  fourth 
Tuesday  of  June,  1834;  and,  consequently,  a  default  in  June, 
1833,  was  erroneous.* 

§  69.  A  writ  of  error  lies,  where  the  defendant  in  the  former 
suit  was  not  served  with  process."  Or  in  case  of  service  by 
an  unauthorized  officer,  or  other  defective  service.'   So  where 

■  Kanouse  v.  Martin,  3  Sandf.  653.  Arnold  v.  Tourtellot,  13  Pick.  172  ; 

^  Tyler  v.  Olney,  12  Johns.  378 ;  Whiting  v.  Cochran,  9  Masis.  532. 

Bullard  v.  Bi-aokett,  2  Pick.  85.  «  Hart  v.  Huoking,  5  Mass.  260. 

3  Austin  V.  Nichols,  1  Root,  199.  See  Foster  v.  Hadduck,  6  N.  H.  217 ; 

See  Way  v.  Clark,  lb.  439.  Heathman  v.  Hulin,  3  J.  .1.  Mar.  42  ; 

«  Todd  V.  Hale,  10  Conn.  544.  Moores  v.  Parker,  3  Litt.  268  ;  Prince 

5  Klemm  v.   Dewes,  28  lU.   317;  u.  Flynn,  2  Litt.  240  ;  Jones  w.  Smith, 

of  a  justice  of  the  peace,  merely  affirms  the  judgment  of  the  justice ; 
and  no  defect  of  the  declaration  can  be  taken  advantage  of  by  writ  of 
error.  Elkinton  v.  Fennimore,  13  Penn.  173.  Where  the  record  shows 
an  appearance  of  the  defendant  by  attorney  in  the  court  below,  that  a 
plea  was  filed,  an  issue  made,  and  an  agreed  case  submitted  to  the  court, 
upon  which  judgment  is  rendered ;  it  is  too  late  for  the  defendant  to  com- 
plain, on  a  writ  of  error,  that  he  was  not  served  with  process.  If  the 
attorney  was  unauthorized,  it  is  an  error  of  fact  which  cannot  be  joined 
in  an  assignment  with  errors  in  law,  and  the  appropriate  remedy  is  not  by 
writ  of  error  to  the  Superior  Court.  Nor  can  it  be  corrected  by  a  writ 
of  error  coram  nobis,  but  the  court  below  can,  and  upon  proper  evidence 
will,  set  aside  the  judgment  on  motion,  and  let  the  defendant  in  to  de- 
fend.   Abernathy  v.  Latimore,  19  Ohio,  286. 
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a  party  not  served  was  wrongly  defaulted,  though  others, 
who  were  served,  appear.^  So,  in  case  of  default  of  an  absent 
defendant,-  without  the  required  notices  and  continuances.^ 
And  it  is  held  that  in  such  case  there  shall  be  only  a  judg- 
ment of  reversal,  not  an  order  of  notice.^ 

§  70.  A  writ  of  error  lies  upon  a  judgment  rendered  by 
confession,  but  made  without  sufficient  authority.^ 

§  71.  A  judgment  entered  against  defendants,  upon  one 
of  whom  no  service  was  made,  if  he  did  not  appear  or  plead, 
was  erroneous  as  to  him.'  So  in  an  action  against  a  partner- 
ship, if  the  names  of  the  partners  be  omitted  in  the  writ  and 
declaration,  and  the  writ  be  served  on  a  person  not  named 
in  either;  a  judgment  against  the  company,  upon  such  person's 
default,  will  be  erroneous." 

§  72.  One  of  two  joint  defendants  resided  out  of  the  State, 
and  no  service  was  had  upon  him,  and  no  appearance  made 
by  him.  The  other  defendant  appeared  and  pleaded,  and 
judgment  was  rendered  by  the  county  court  in  favor  of  the 
defendants.  The  plaintiff  appealed  to  the  superior  court, 
and  had  judgment  in  his  favor.  On  error  to  the  Supreme 
Court,  it  was  held,  that  the  proceedings  of  the  county  court 
were  void,  and  the  judgment  of  the  superior  court  was 


§  73.  But  a  judgment  on  default,  and  without  continuance, 
against  two  partners,  upon  one  of  whom,  being  a  resident  of 
another  State,  no  service  was  made,  is  not  erroneous,  in  Con- 
necticut.^    And  the  principal  defendant,  in  a  trustee  process, 

3  N.  H.  108 ;  Cooper  v.  Bissell,  16        *  Hinds  v.  Hopkins,  28  111.  344. 
John.  146  ;  Hart  v.  Huckins,  6  Mass.        '  Graham  v.  Graham,  4  Munf.  205. 
399  ;  S.  C.  5  lb.  260  ;  Eno  v.  Frisbie,        «  Scott  v.  Dunlap,  2  Munf.  349. 
2  Day,  122.  '  Stoyel  v.  Westcott,  3  Day,  349. 

■  lb.  *  Southmayd  v.  Backus,  3  Conn. 

^  Smith  V.  Paige,  4  Allen,  94.  474.     See  Violett  v.  Dale,  1  Bibb, 

"  Packard  v.  Matthews,  9  Gray,  144. 
311. 
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cannot  avail  himself,  on  a  writ  of  error,  of  a  want  of  service 
on  one  sammoned  as  his  trustee.' 

§  74.  In  Pennsylvania,  error  does  not  Jie  to  reverse  an 
order  of  court,  setting  aside  a  rule  of  reference  and  award.^ 
And  while  mistakes  appearing  on  the  face  of  a  report  of 
referees  are  examinable  in  a  court  of  error ;  for  the  correc- 
tion of  other  errors  committed  by  arbitrators,  the  court  below 
is  the  proper  tribunal.^ 

§  75.  Error  lies,  in  case  of  a  judgment  varying  from  an 
award.^  And,  in  Massachusetts,  the  remedy  has  often  been 
applied  in  case  of  submission  to  referees  by  virtue  of  a  statute 
providing  that  form  of  trial.  Thus  a  writ  of  error  lies  to  re- 
verse a  judgment  rendered  upon  the  report  of  referees,  who 
were  appointed  under  a  statute,  unless  the  statute  be  strictly 
pursued.  As  where  the  statute  provided  for  three  referees, 
and  the  submission  was  made  to  two,  who  were  to  appoint  a 
third  in  case  of  disagreement.*  So  where  the  statement  of 
the  demand  submitted  did  not  exhibit  on  what  account  or 
for  what  cause  the  demand  was  made,  but  merely  the  amount.^ 
So  where  it  did  not  appear  on  the  record,  that  all  the  referees 
heard  tbe  parties ;  two  only  signing  the  award,  and  making 
no  reference  to  the  third.'  So  where,  after  entering  into  the 
statutory  submission  before  a  justice  of  the  peace,  the  parties 
by  a  further  agreement,  not  thus  acknowledged,  extended 
the  authority  of  the  referees  to  other  matters ;  which  were 
also  taken  into  consideration  and  passed  upon.*(a)  So  the 
(Mass.)  Statute  of  1840,  c.  87,  §5,  does  not  take  away  the  right, 

•  Whiting   V.   Cochran,   9    Mass.  '"  Nelson  v.  Andrews,  2  Mass.  164. 

532.  *  Monosiet  v.  Post,  4  Mass.  532. 

^  Erie,  &o.  v.  Brawley,  8  Watts,  ^  Jones  v.  Hacker,  5  Mass.  264. 

530.  '  Short  v.  Pratt,  B  Mass.  496. 

!>  Sands  v.  Eolshouse,  3  Penn.  456.  «  Tudor  v.  Peck,  4  Mass.  242. 
See  Metoalf  v.  Mattison,  32  N.  Y.  (5 
Tiffa.),464. 

(a)  See,  as  to  the  foregoing  cases,  the  note  of  Mr.  Band  in  Bacon  v. 
Ward,  10  Mass.  143. 
33 
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given  by  Eev.  Sts.  c.  114,  §  13,  to  a  writ  of  error  to  reverse 
a  judgment  on  an  award;  it  merely  gives  a  cumulative 
remedy  by  appeal.-' 

§  76.  Error  lies,  wbere  it  is  agreed  that  an  award  shall  be 
final  and  without  appeal,  and  the  award  is  struck  off.^ 

§  77.  The  effect  of  a  writ  of  error  of  course  depends  much 
upon  the  varying  practice  which  usage  and  statute  have 
established  in  different  States.' 

§  78.  In  England,  it  is  said  by  an  approved  writer,  in 
general,  as  a  writ  of  error  operates  a  supersedeas  of  the  exe- 
cution, the  plaintiff  in  error  must  give  security  to  prosecute 
♦  the  writ,  satisfy  the  judgment,  and  pay  damages.^ 

§  79.  Where,  as  in  some  States,  the  writ  does  not  stay 
execution,  no  security  is  required;  unless,  upon  motion,  a 
supersedeas  is  expressly  ordered.' 

§  80.  A  bond  is  not  a  condition  precedent  on  the  writ ; 
but,  if  no  bond  is  given,  the  writ  does  not  operate  as  a  super- 
sedeas. ° 

§  81.  Where  an  order  for  a  writ  of  error  is  made,  the  order 
will  be  vacated  or  modified,  if  the  penalty  of  the  bond  be 
less  than  the  statute  requires.'' 

§  81  a.  Where  the  judgment  sought  to  be  reversed  is  for  the 
penalty  of  a  bond  conditioned  to  pay  money  by  instalments, 
a  part  only  of  which  has  become  due,  the  penalty  of  the  error 
bond  need  not  be  proportioned  to  the  nominal  amount  of 
the  judgment,  but  may  be  double  the  amount  for  which  the 
plaintiff  has  the  right  to  issue  execution.' 

'  Day  V.  Laflin,  6  Met.  280 ;  Hen-  Nixan,  1  T.  R.  280.     See  Ferris  v. 

derson  v.  Adams,  5  Cush.  610.  Douglass,  20  Wend.  626. 

2  Wynn  v.  Bellas,  34  Penn.  160.  s  Bailey  v.  Baxter,  1  Mass.  156. 

»  See  Kinsman  v.  Paige,  24  Verm.  s  Turner  v.  Hamilton,  6  Tex.  250. 

656.  '  Willoughbyt).  Comstock,  7  Hill, 

«  2  Tidd's  Prao.  1105.     Jaques  v.  162. 

«  Ibid. 
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§  82.  A  writ  of  error  with  supersedeas  does  not  per  se  re- 
vive an  injunction. '(o) 

§  83.  It  is  held  that,  notwithstanding  a  writ  of  error,  an 
action  lies  upon  the  judgment.^ 

1  84.  In  Ohio,  the  filing  a  petition  in  error,  and  the  exe- 
cution of  an  undertaking  for  stay  of  execution,  do  not  dis- 
charge interlocutory  orders  made  for  the  preservation  of 
property,  or  the  protection  of  parties,  during  the  litigation, 
aud  the  jurisdiction  to  make  such  orders,  pending  the  pro- 
ceedings in  error,  remains  in  the  court  below.  The  petition 
does  not  bring  the  whole  cause  before  the  Appellate  Court, 
but  only  the  judgment  complained  of,  and  leaves  in  the  court 
below  all  jurisdiction  in  the  cause  not  inconsistent  with  the 
power  to  reverse,  vacate,  or  modify  the  final  judgment.^ 

§  85.  But  suing  out  aji.fa.  and  a  collection  of  costs,  upon 
a  judgment  in  ejectment,  is  inconsistent  with  the  prosecution 
of  a  writ  of  error,  and  the  writ  will  be  dismissed  on  motion.'' 

§  86.  The  usual  course  of  proceeding  in  error  is,  first  a 
writ  in  the  nature  of  a  mandamus  from  the  court  above  to 
the  court  below,  commanding  the  latter  to  send  the  record 
and  process  of  the  suit  in  question  to  the  court  above. 
Second,  a  scire  facias  ad  audiendum  errores  is  directed  to  the 

'  Blount  V.  Tomlin,  26  111.  530.  *  Smith  v.  Jack,  2  Watts  &  Serg. 

2  Kill  V.  Comparet,  16  Ind.  107.        101. 
s  Goode  V.  Wiggins,  12  Ohio  (N. 

S.),  341. 

{a)  The  Supreme  Court  of  the  United  States  will  not  quash  an  exe- 
cution issued  by  the  court  below  to  enforce  its  decree,  pending  the  writ 
of  error,  if  not  a  supersedeas.  Wallen  v.  Williams,  7  Oranch,  276.  In 
Alabama,  a  writ  of  error  bond,  without  security,  does  not  operate  as  a 
supersedeas  of  the  judgment,  and  in  taking  such  bond  the  clerk  com- 
mits no  such  breach  of  duty  as  will  support  an  action  against  him. 
Williams  v.  Hart,  17  Ala.  102.  A  supersedeas  was  revoked  in  case  of  a 
prisoner  who  escaped.    Sherman's,  &c.,  14  Gratt.  677. 
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sheriff,  commanding  him  to  summon  the  defendant  in  error 
to  appear  before  the  court  above. 

§  87.  The  practice  in  New  Hampshire,  with  respect  to  the 
return  to  be  made  to  a  writ  of  error,  is  as  follows :  Upon  the 
delivery  to  him  of  the  writ,  the  clerk  of  the  Court  of  Common 
Pleas  makes  out  a  transcript  of  the  record  and  also  a  return 
upon  the  writ,  with  a  seal  affixed,  and  presents  it  to  the  chief 
justice,  who  signs  the  certificate  of  return,  and  the  writ  and 
transcript  are  then  sent  to  the  Superior  Court.  This  practice 
is  correct.' 

§  88.  It  is  improper  to  insert  an  assignment  of  errors  in 
a  writ  of  error.    The  errors  should  be  stated  in  the  sci.fa? 

§  89.  The  assignment  of  errors  is  usually  filed  in  the 
clerk's  office.  If  filed  before  the  issuing  of  the  scire  facias, 
it  may  be  inserted  therein.  The  practice  upon  this  point  is 
generally  regulated  by  express  statute.  In  case  of  neglect 
to  assign  errors,  the  writ  is  dismissed,  and  any  supersedeas 
itself  superseded.^ 

§  90.  An  error  going  to  the  foundation  of  the  action  will 
not  be  waived  by  an  omission  specially  to  point  it  out  in 
the  assignment  of  errors.  But  if  such  error  can  be  cured 
by  a  remiitiiur,  the  judgment  will  be  reformed  at  the  cost  of 
the  appellant,  unless  objection  was  taken  in  the  court  below.* 

§  91.  In  general,  more  especially  in  civil  cases,  causes  of 
complaint  not  specially  noticed  in  the  assignment  of  errors 
are  not  available.*  Or  where  not  assigned  in  accordance 
with  the  rules  of  court.  The  failure  to  assign  them,  as 
directed  by  the  rules,  is  a  waiver.^ 

'  Rochester  <,.   Roberts,   5    Fost.        ■■  Wetmore  v.  Woodhouse,  10  Tex. 
495.  33. 

^  Fence  v.  Adaras,  8  Mass.  383.  »  Smith    v.    Williams,  36    Miss. 

'  See  Phelps  v.   Tilton,  17   Ind.     545  ;  Prater  v.  Darby,  24  Ala.  496. 
423  ;  Henry  v.  Coats,  17  lud.  161.  «  Thompson  v.  M'Conaell,  1  Grant, 

396. 
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§  91  a.  In  Connecticut,  upon  a  motion  in  error,  there 
must  be  a  special  assignment  of  the  errors  relied  on  before 
the  trial.^ 

§  92.  In  Alabama,  in  civil  cases,  the  practice  of  the  Appel- 
late Court  is,  to  decide  only  the  points  presented  by  those 
assignments  of  error,  on  which  counsel  insist  in  argument.^ 

§  93.  In  Illinois,  it  is  too  late  to  assign  additional  errors 
after  argument  commenced.' 

§  93  a.  A  cross  assignment  of  errors  will  not  be  considered 
by  the  court,  unless  by  consent  of  parties.^ 

§  94.  For  mistake  in  the  time  when  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  is  returnable,  it  is 
void,  and  will  be  dismissed.  It  cannot  be  amended,  nor  can 
the  mistake  be  cured  by  a  citation  from  the  Supreme  Court.^ 
So  a  writ  of  error  cannot  be  amended  in  Missouri,  the  statute 
of  5  Geo.  1,  c.  13,  not  having  been  re-enacted  in  that  State.^ 
But,  in  Michigan,  the  Supreme  Court  has  power  to  allow 
amendments  to  assignments  of  errors,  and  will  exercise  the 
power  where  justice  requires  it.  But  the  application  must 
be  seasonably  made.  Thus  where  four  weeks  in  term 
elapsed,  after  filing  joinder  in  error,  before  the  application 
was  made,  the  motion  was  denied.^ 

§  95.  Misdescription  of  the  judgment  in  a  writ  of  error 
is  good  ground  for  a  motion  to  dismiss.  So  if  the  bond  be 
given,  or  the  citation  issued,  to  a  person  other  than  a  party 
to  the  original  suit.^  But  a  writ  of  error  need  not  be  so 
minutely  certain,  as  to  preclude  the  possibility  of  any  other 
record  like  that  required  to  be  brought  up.' 

'  Tolland  v.  Willington,  26  Conn.  «  Fremon  u.  Carondelet,  25  Mis. 

578.  62. 

2  Robinson  v.  Tipton,  31  Ala.  595.  '  Parsons   v.    Copelaud,  5  Mich. 

»  Bristol  V.  Chicago,  21  111.  605.  144. 

'  Charles  v.  Dubose,  29  Ala.  367.  ^  Davenport  v.  Fletcher,  16  How. 

'  Insurance  Co.,  &o.  v.  Mordeoai,  142. 

21  How.  195 ;   Porter  v.  Foley,  ib.  '  Brown  u.  M'Kee,  1  J.  .J.  Marsh. 

393.  471. 
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§  96.  Two  or  more  judgments  or  decrees  may  be  embraced 
in  the  same  writ  of  error,  where  they  are  rendered  on  similar 
suits,  and  founded  on  the  same  principles.'  But  not  final 
decrees,  distinct  from  each  other,  and  rendered  at  different 
times.^ 

§  97.  A  writ  of  error,  which  does  not  set  out  the  names  of 
all  the  parties  to  the  judgment,  will  be  dismissed  on  motion.' 

§  98.  In  Texas,  it  is  not  essential  that  the  petition  for  a 
writ  of  error  should  state  any  grounds  on  which  it  is  asked. 
The  citation  is  sufficiently  explicit,  if  it  gives  the  names  of 
the  parties,  the  date  of  the  judgment,  and  the  number  of  the 
case  on  the  docket.^  So  if  the  judgment  is  correctly  described 
in  the  petition,  but  misdescribed  in  the  citation,  a  copy  of  the 
former  accompanying  the  latter,  the  latter  may  be  amended, 
and  the  writ  will  not  be  dismissed.* 

§  99.  Nothing  can  be  assigned  for  error  in  fact,  of  which 
the  party  might  have  taken  advantage  in  the  court  below. 
Nor  which  contradicts  the  record.  (See  §  58.)  Therefore, 
where  a  suit  was  brought  on  a  probate  bond,  and  judgment 
recovered  in  the  name  of  D.  P.,  as  judge  of  probate ;  held,  the 
fact,  that  D.  P.  ceased  to  be  judge  before  such  judgment, 
could  not  be  assigned  for  error." 

§  100.  Error  cannot  be  assigned  on  a  matter  collateral  to 
the  action  in  the  court  below.' 

§  101.  Where  the  plaintiff  in  error  makes  the  general 
assignment,  and  then  assigns  particular  causes,  he  cannot 
insist  upon  other  particular  causes  under  the  general  assign- 
ment.   If,  however,  the  court,  on  inspection  of  the  record, 

'  Colyer    v.  Thompson,  2    Monr.         *  Turner  v.  Hamilton,  6  Tex.  250. 

16  ;  Powers  v.  Lillie,  Kirby,  160.  5  Owen  v.  Tankersly,  12  Tex.  38. 

2  Carneal  v.  May,  2  A.  K.  Marsh.  ^  Wetmore  v.  Plant,  5  Conn.  541 ; 
587.  Hill  V.  West,  4  Yeat.  385. 

3  Smyth  V.  Strader,  12  How.  327.  ^  Irwin  ■;.  Gallagher,  8  S.  &  R. 
See  Sohofield  v.  Settley,  31  111.  515  ;  528. 

17  Ind.  42. 
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discover  a  fatal  defect,  not  specifically  assigned,  it  will  be 
their  duty  to  reverse  ttie  judgment.' 

§  102.  On  error,  after  the  case  was  argued  and  submitted, 
it  appeared  that  there  was  no  special  assignment  of  errors. 
The  case  was  therefore  remanded,  with  liberty  to  make  a 
special  assignment,  and  to  reargue  the  case, before  the  court 
of  errors,  upon  such  terms  as  the  court  below  should  impose.^ 

§  103.  In  general,  no  person  can  bring  a  writ  of  error,  who 
is  not  a  party  or  privy  to  the  record.'(a)  Thus,  in  case  of 
land  sold  on  execution,  the  judgment  debtor  cannot  bring 
a  writ  of  error  to  reverse  a  judgment,  recovered  in  a  con- 
troversy between  the  several  judgment  creditors,  as  to  the 
priority  of  their  respective  claims.''  So  where  A.  sued  B- 
on  a  note,  which  had  been  indorsed  to  A.  by  C,  and  judg- 
ment was  obtained  for  A. ;  held,  0.  could  not  bring  a  writ  of 
error  for  its  reversal,  on  the  ground  that  he  was  interested  in 
the  note  by  a  collateral  agreement  between  him  and  A.'  Nor 
can  any  one  be  made  a  defendant  in  the  writ  of  error,  who 
was  not  a  party  to  the  judgment  in  the  inferior  court.* 

§  104.  The  rule  is  sometimes  stated  in  the  qualified  form, 
that  no  person  can  bring  a  writ  of  error  who  is  not  a  party 
or  privy  to  the  record,  or  who  is  not  injured  by  the  judg- 

'  Crandall  v.  State,  10  Conn.  339.     390 ;  Robinson  v.  Magarity,  28   111. 
2  Bissell  V.  Spencer,  8  Conn.  504.      423  ;  Dupree  v.  Perry,  18  Ala.  34. 
'Bayard    v.    Lombard,  9    How.        *  Bayard  j).  Lombard,  9  How.  530. 
530  ;   2  Tex.  424 ;   Sturms,  25  111.        s  Smith  v.  aerlaoh,  2  Tex.  424. 

6  Payne  v.  Niles,  20  How.  219. 

(a)  Where,  in  a  ease  brought  up  to  the  Supreme  Court  of  the  United 
States,  by  writ  of  error,  it  appeared  to  the  court,  by  affidavits  and  other 
evidence  filed  by  persons  not  parties  to  the  suit,  that  there  was  no  real 
dispute  between  the  plaintiff  and  defendant  in  the  suit,  but  on  the  con- 
trary that  their  interest  was  identical,  and  was  adverse  to  the  interests 
of  the  persons  filing  the  affidavits ;  held,  the  judgment  of  the  Circuit 
Court  entered  pro  forma  was  a  nullity  and  void,  and  the  writ  of  error 
must  be  dismissed.    Lord  v.  Veazie,  8  How.  251. 
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ment.^    That  a  stranger  to  a  jadgment  cannot  sue  out  a  writ 
of  error  thereon.^ 


§  105.  In  ejectment,  where  all  that  is  claimed  is  recovered, 
one  lessor  of  the  plaintiff  cannot  bring  a  writ  of  error  against 
another,  because  too  much  was  recovered  on  the  demise  of 
the  latter,  and  too  little  on  that  of  the  former.  The  rights 
of  each  can  only  be  determined  between  themselves.^ 

§  106.  The  general  rule  is  applied  in  case  oi  joint  parties. 
All  must  be  parties  to  the  writ  of  error.^ 

§  107.  A  husband  must  join  his  wife  in  a  writ  of  error.* 

§  108.  Where  debt  was  brought  against  three  on  a  joint 
and  several  promissory  note,  one  of  whom  pleaded  nil  debet, 
and  there  was  an  issue  thereon,  and  a  verdict  and  judgment 
in  his  favor,  but  no  judgment  as  to  the  other  two;  held, 
a  writ  of  error  was  properly  sued  out  against  all.  * 

§  109.  The  qualification  is  sometimes  added,  that  all  the 
parties  aggrieved  may  join  in  the  writ  of  error,  and  may  ask 
a  reversal  of  the  judgment,  in  those  matters  wherein  it  affects 
injuriously  and  erroneously  their  respective  rights.^  That 
all  the  proper  parties  must  join,  and  no  one  who  has  not  been 
prejudiced  by  the  judgment.* 

'  Howse  V.  Judson,  1  Branch,  133  ;  Carey  v.   Rice,  lb.  408  ;    Griffin   v. 

Ailing  V.  Shelton,  16  Conn.  436.  Wilson,  19  Ala.  2T  ;  Burger  v.  Potter, 

2  Steel  V.  Bridenbaoh,  7  W.  &  S.  3'Z  111.  66 ;  Baker  v.  Backus,  lb.  80. 
150.  See  Whiting  v.  Cook,  8  Allen,  63  ; 

3  Fortune  v.  Center,  2  Ohio  (N.  Eggleston  v.  Buck,  31  111.  254. 

S.),  537.  5  sty.  254,  280  ;  Haines  v.  Corliss, 

'  Knox  V.  Costello,  3  Burr.  1789  ;  4  Mass.  659  ;  M'Namara  v.   Fisher, 

Babcock  v.    Sanborn,   3  Min.   141;  8  T.  R.  302;  McPhail  v.  Mosely,  14 

Hottle  V.    Kindle,   8   Blackf.   295 ;  Ala.  740. 

Carey  v.  Giles,  10  Geo.  1 ;  Branch,  «  Bank  of  the  State  v.  Kerby,  4 

&c.  V.  M'Collum,  20  Ala.  280 ;  Un-  Eng.  345. 

derhill   v.    Thomas,   24   Tex.    288 ;  '  Hancock  v.  Metz,  15  Tex.  205  ; 
Olcott  V.   The  State,  5   Gilm.  481 ;  Coe  v.  Turner,  5  Conn.   86  ;   Chris- 
State,  &c.   V.   Wilson,  3   Gilm.   89 ;  man  v.  Miller,  15  Tex.  159. 
Harrington  v.  Roberts,  7  Geo.  510;  «  Jaqueth  v.  Jackson,  17  Wend. 
Huuer  v.  Reeves,  2  Greene  (Iowa),  434. 
190;    Dill  V.   Jones,  2  Kelly,   79; 
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§  110.  If  a  writ  against  two  is  served  on  only  one  of  them, 
and  judgment  rendered  against  both,  both  must  join  in  a  . 
writ  of  error.^ 

§  111.  "Writs  of  error,  if  defective,  may  be  amended  by 
the  record,  but  not  so  as  to  strike  out  the  name  of  one  as 
plaintiff  and  make  him  defendant,  unless  the  record  shows 
that  he  was  improperly  made  a  plaintiff,  when  he  should 
have  been  a  defendant.'' 

§  112.  One  plaintiff  cannot  assign  error  against  another.' 

§  113.  A  writ  of  error  will  be  dismissed  on  motion,  for  a 
misjoinder  of  the  defendants  appearing  on  inspection  of  the 
writ.* 

§  114.  Where  a  writ  of  error  is  prosecuted  by  the  defend- 
ants in  a  chancery  suit,  a  part  of  them  cannot  assign  that  for 
error  which  affects  only  their  co-defendants.'  And  where 
parties  are  not  jointly  interested  in  reversing  a  decree,  they 
need  not  join  in  the  same  writ  of  error  to  reverse  the  decree, 
but  several  writs  will  lie  in  favor  of  each." 

§  115.  If  a  judgment  against  several  defendants  is  reversed 
for  error  as  to  a  part  of  them,  it  is  reversed  wholly.' 

§  116.  But  where  some  will  not  prosecute  the  writ,  there 
should  be  a  summons  and  severance}  Sometimes  accom- 
panied by  a  bond  of  indemnity.'  And  in  case  of  judgment 
against  some  parties,  and  in  favor  of  others,  the  writ  lies  in 
favor  of  the  former  alone."  And  where,  in  trespass  against 
three,  in  which  the  defendants  pleaded  the  general  issue.  A., 

'  Gay  V.  Richardson,  18  Pick.  417.        '  Benner  v.  Welt,  45  Maine,  483. 
2  Knox  V.  Steele,  18  Ala.  815.  ^  Yelv.  4 ;  2  Saun.  101  d.  n. ;  Har- 

"  Ibid.  graves  v.  Lewis,  7  Geo.  10 ;  Knox  v, 

'  Brown  v.  Levins,  6  Port.  414.  Steele,  18  Ala.  815. 
5  Barker  v.  Callihan,  5  Ala.  708.  ^  Huner  v.  Reeves,  2  Greene,  190. 

^  Campbell  v.  Johnston,  4  Dana,        '»  1  Lev.  210 ;  Hob.  70. 
177. 
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one  of  them,  severally,  and  tlie  others  jointly,  the  jury  re- 
turned a  verdict  that  "the  defendant  is  guilty,"  and  judgment 
thereon  was  rendered  against  A.,  without  taking  any  notice 
of  the  others ;  it  was  held,  that  A.  was  alone  entitled  to 
error,  and  that  a  writ  of  error  in  favor  of  the  three  was  im- 
providently  issued,  and  must  be  quashed.' 

§  117.  An  assignee,  under  the  United  States  Bankrupt 
Act  of  1841,  may  maintain  a  writ  of  error  to  reverse  a  judg- 
ment rendered  against  the  bankrupt.^  So  the  assignee  of  an 
insolvent.^ 

§  118.  A  creditor  cannot  sue  out  a  writ  of  error  to  a  judg- 
ment recovered  against  the  debtor."  But  judgment  creditors, 
claiming  participation  in  a  common  fund,  have  such  an 
interest  in  the  order  of  court  for  its  distribution,  as  to  entitle 
them  to  a  writ  of  error.* 

§  119.  A  tenant  in  possession,  upon  whom  notice  in  eject- 
ment was  served,  cannot,  after  others  are  made  defendants 
to  the  suit  (the  tenant  being  no  party  to  the  suit),  maintain 
a  writ  of  error.'  Nor  to  reverse  a  judgment  taken  by  de- 
fault; it  must  be  sued  out  in  the  name  of  the  casual  ejector.' 

§  120.  It  is  held  that  a  party  purchasing  land  after  a  judg- 
ment, which  is  a  lien  upon  the  land,  and  of  whicb  he  was 
bound  to  take  notice,  cannot  prosecute  a  writ  of  error,  even 
if  the  land  is  endangered  by  the  lien.^  But  a  party  pur- 
chasing an  interest  during  a  suit  may  maintain  a  writ  of 
error  in  the  names  of  those  from  whom  he  purchases.'  And 
a  deputy  sheriff,  who  is  the  purchaser  at  a  sheriff's  sale,  has 
sufiBcient  interest  to  support  a  writ  of  error  to  a  judgment, 

1  Shaw  V.  Blair,  4  Cush.  97.  '  Walker  v.  Badger,  3  Bibb,  433. 

2  Jacob  V.  U.  States,  1  Brook.  520  ;  See  Stiles  v.  Jaoksou,  1  Blackf.  214 ; 
Day  i>.  Laflin,  6  Met.  280.  Roe  v.  Bank,  &e.,  3  Ham.  26. 

'  Johnson  v.  Thaxter,  7  Grray,  242.  '  Howse    v.     Jndson,    1    Branch, 

'  Black  !J.   Kirgan,  3  Green,  45 ;  133 ;  Samuel  v.  Sayre,  5  Dana,  226. 

Sherer  v.  Collins,  2  Harr.  181.  ^  Mason  v.  Peck,  7  J.  J.  Marsh. 

5  Adkins  v.  Baker,  7  Geo.  56.  300. 

6  Campbell    v.    Smith,   2   A.   K. 
Marsh.  118. 
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setting  aside  the  sale  on  motion.^     So  when  a  judgment  is 
transferred  according  to  law,  and  the  execution  levied  on  . 
property,  and  another  person  interposes  a  claim ;  the  assignee 
is  the  proper  party  to  a  writ  of  error.^ 

§  121.  The  following  summary  view  of  the  law,  upon  the 
question  what  persons  may  maintain  a  writ  of  error  to  re- 
verse a  judgment  to  which  they  are  not  nominal  parties,  on 
the  ground  of  privity  or  an  interest  in  the  subject  matter,  is 
found  in  a  late  case  in  Massachusetts:  "A  party,  privy  in 
estate  with  the  party  against  whom  a  judgment  has  been 
rendered,  may  have  a  writ  of  error  to  reverse  it.  As  where 
an  erroneous  judgment  is  rendered  against  a  tenant  for  life 
or  years,  the  owner  of  the  remainder  or  the  reversion  may 
maintain  a  writ  of  error  after  the  term  is  expired.  So  by 
him  in  reversion,  after  an  estate  tail  is  determined.^  But  if 
the  tenant  alien,  pendente  lite,  the  alienee  shall  not  have  error.'' 
It  is  true  that  it  is  laid  down  in  Bac.  Ab.  Error  B,  that '  no 
person  can  bring  a  writ  of  error  to  reverse  a  judgment,  who 
was  not  a  party  or  privy  to  the  record,  or  who  was  not 
injured  by  the  judgment,  and  therefore  is  to  receive  ad- 
vantage by  the  reversal  thereof.'  So  it  is  laid  down  in  9 
Yin.  Ab.  Error  K,  1,  that  '  the  writ  of  error  shall  be  brought 
by  him  who  should  have  the  thing  for  which  the  judgment 
is  erroneously  given,  if  the  judgment  had  not  been  given.' 
But  these  rules  are  laid  down  too  broadly,  and  must  be 
understood  in  a  restricted  sense ;  for  it  is  immediately  after 
laid  down  in  Viner,  that '  none  shall  have  a  writ  of  error, 
unless  he  be  party  or  privy  to  the  judgment.'  This  latter 
proposition  appears  to  be  too  much  restricted;  for  a  privy 
in  estate  may,  as  before  laid  down,  maintain  a  writ  of  error 
in  certain  cases."* 

§  122.   Questions  have  often  arisen  in  case  of  a  party's 

'  Flournoy  v.  Smith,  3  How.  Miss.  *  1  Rol.  Ab.  748. 

62.  5  Per  Wilde,  J.     Leonard  v.  Bry- 

^  Slayton  v.  Jones,  15  Geo.  89.  ant,  11  Met.  372. 
-■>  Com.  Dig.  Pleader,  3  B,  9. 
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death.^  Whea  it  appears  from  tbe  record  that  the  persons 
named  as  plaintiffs  in  the  writ  of  error  were  dead  when  the 
writ  was  sued  out  and  filed,  and  that  their  legal  representa- 
tives are  not  parties,  it  will  be  dismissed.^ 

§  123.  A  writ  of  error  cannot  be  prosecuted  in  the  name 
of  "the  unknown  heirs"  of  a  party.^  Where  the  error 
assigned  is,  that  the  defendant  in  error  was  dead  at  the  ren- 
dition of  the  judgment,  the  executor  or  administrator  must 
be  made  party  defendant.  Service  of  notice  upon  the  attor- 
ney, after  the  death  of  the  party,  is  invalid.^ 

§  124.  In  a  real  action,  if  a  party  to  the  judgment  die,  his 
heirs  must  be  made  parties  to  a  writ  of  error.^  But,  in  real 
actions,  the  death  of  either  party,  after  a  writ  of  error  sued 
out,  does  not  abate  the  suit.* 

§  125.  In  New  Jersey,  if  the  defendant  in  error  die  after 
errors  assigned,  his  executors  may  proceed  until  judgment  is 
affirmed,  as  if  he  were  living,  and  then  the  judgment  must 
be  revived  by  sci.fa!' 

%  126.  In  New  York,  where  a  plaintiff  in  error  dies  pend- 
ing a  writ  of  error,  judgment  will  be  entered  as  of  the  term 
when  he  was  living.** 

§  127.  In  Ohio,  where  the  defendant  in  error  dies  after 
assignment  of  error  and  joinder,  the  case  may  proceed  to 
judgment  without  making  his  representatives  parties.' 

§  128.  Where  one  sued  as  garnishee  of  the  defendant  was 

'  See  Delaplaine  v.  Bergen,  7  Hill,  ^  Maoker  v.   Thomas,   7   Wheat. 

691 ;  Cisna  o.  Beach,  15  Ohio,  300.  530. 

^  Neves  w.  Scott,  15  Geo.  510.  '  Harwood  v.   Murphy,  1  Green, 

'  Bowie,  &o.   y.   Eouse,  3   Gilm.  193. 

408.  s  King  v.  Dunn,  21  Wend.  253. 

<  Cisna  v.  Beach,  15  Ohio,  300.  ^  Spurk    u.    Vanguudy,    3    Ham. 

'  Porter  u.  Rummery,  10  Mass.  307  ;  M'Kinneyt'.  Carroll,  12  Pet.  66. 
64;  2Saun.  46  n.  6. 
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after  his  death  appointed  administrator ;  held,  he  could  not 
assign  errors,  as  administrator,  in  the  judgment  against  the 
garnishee.^ 

§  129.  In  case  of  the  death  of  one  of  joint  parties ;  he 
must  be  still  named  in  the  writ  of  error .^ 

§  130.  In  an  action  at  law  by  two  partners,  upon  the  death 
of  one,  the  action  proceeds  in  the  name  of  the  survivor,  and 
it  is  error  to  make  the  administrator  a  party.  If,  however, 
the  administrator  is  thus  made  a  party  at  his  own  request,  it 
is  not  an  error  of  which  he  can  avail  himself.' 

§  131.  Questions  may  also  arise  in  connection  with  ageiicy. 
Thus  an  execution  was  issued  by  a  justice  at  the  suit  of  C. 
against  the  goods  and  chattels  of  A.,  and  levied  on  a  slave 
which  A.  made  oath  was  the  property  of  W.,  and  held  by 
the  affiant  as  his  agent.  A  trial  of  the  right  of  property 
was  had  between  the  plaintifi'  in  execution  and  A.,  as  agent, 
and  the  slave  condemned  to  satisfy  the  execution.  A.,  then, 
upon  his  petition,  obtained  a  certiorari,  and  entered  into  bond 
with  M.  as  his  surety,  and  the  cause,  being  removed  to  the 
Circuit  Court,  was  dismissed  on  motion  of  C. ;  whereupon 
"W".  applied  for  a  writ  of  error,  and  executed  a  bond  with 
surety  for  its  prosecution.  Held,  that  if  W".  was  the  owner 
of  the  slave,  the  claim  of  property  and  all  subsequent  pro- 
ceedings should  have  been  in  his  name,  instead  of  the  name 
of  A.  as  agent;  that  W.  could  not  prosecute  a  writ  of  error 
on  the  judgment  of  dismissal;  and  that  the  judgment  was 
correct.'' 

§  132.  Though  he,  in  whose  name  a  writ  of  error  is  prose- 
cuted, express  a  desire  to  dismiss,  yet,  if  the  court  be  satisfied 
that  it  is  prosecuted  for  the  benefit  of  another,  a  dismissal 
will  be  refused." 

•  Seawell  v.  Lowery,  16  Tex.  47.  ■•  Alford  v.  Colson,  8  Ala.  550. 

'^  Bremer  v.  Turner,  1  Str.  233 ;  2  '  Ragland  v.  Wiokware,  4  J.  J. 
Saun.  101  d.  n.  MarsU.  530. 

3  Keirle    v.    Shriver,  11    Gill    & 
Johus.  405. 
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§  133.  Where  a  will  case  was  submitted  to  a  judge,  with 
power  to  settle  the  whole  controversy,  and  fix  the  counsel  fees, 
which  he  did ;  a  writ  of  error  was  dismissed,  because  it  did 
not  make  the  counsel  parties.^  But  where  a  submission  pro- 
vided, among  other  things,  that  the  award  should  fix  the 
counsel  fees ;  held,  the  counsel  need  not  be  made  parties  to 
a  motion  to  set  aside  the  award,  nor  to  a  writ  of  error  to  the 
ruling  on  that  motion.' 

§  134.  A  writ  of  error  coram  vobis  will  be  quashed,  where 
the  names  of  the  parties  in  the  judgment  are  not  truly 
stated.^ 

§  135.  But  the  omission  of  the  addition  of  "junior"  to  the 
name  of  the  defendant,  in  the  writ  of  error,  is  no  cause  for 
quashing  the  writ,  where  there  is  any  other  descriptio  personce 
by  which  the  real  party  can  be  ascertained.*  So  a  writ  of 
error  was  not  sustained,  in  case  of  a  judgment  against  Chase 
Langmaid,  in  an  action  commenced  by  writ  against  Charles 
Langmaid,  actually  served  upon  Chase,  and  amended,  after 
default,  by  substituting  Chase  for  Charles,  without  notice.' 

§  136.  In  general,  a  writ  of  error  cannot  be  considered 
until  service  has  been  made  or  acknowledged.^  Though  the 
court  sometimes  proceed  ex  parte  upon  a  return  of  non  est 
inventus!' 

§  137.  In  Texas,  if  the  defendant  in  error  cannot  be  found, 
the  original  process  may  be  served  on  the  attorney  of  record.^ 
And  where  the  record  shows  that  the  attorney  served  was 

'  Barksdale  v.  Bunkley,  26  Geo.  Davenport  v.    Field,   12   Tex.    94 

398.  Chapman    v.    Gray,    8    Geo.     337 

'  South  Carolina,  &c.  w.  Moore,  28  Roberts   v.    Landrum,   3   Tex.    X6 

Geo.  398.  James  v.  Gray,  lb.  514 ;  Chambers  v. 

'  Brown  v.  Davenport,  4  Wend.  Hodges,  lb.  517. 
205.  '  Vandegrift  v.  Page,  5  Harring. 

«  Fleet  V.  Young,  11  Wend.  522.  439. 

5  Langmaid  v.  Puffer,  7  Gray,  378.         *  Owen  v.  Tankersly.  12  Tex.  38  ; 

6  Mills    V.    Bagby,  4  Tex.   320;  Forshey  i;.  Railroad,  16  Tex.  516. 
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attorney  of  record,  it  need  not  be  stated  in  the  return  of  the 
officer.^ 

§  138.  The  validity  of  a  writ  of  error  does  not  depend 
upon  the  scire  facias.  If  the  latter  is  informal  or  insuflScient, 
an  alias  may  issue,  which,  when  served,  gives  the  court 
jurisdiction.  Jurisdiction  will  also  be  conferred  by  the 
appearance  of  the  parties.^ 

§  139.  There  is  a  difference  between  quashing  and  dismiss- 
ing a  writ  of  error.  The  condition  of  a  bond,  to  pay  the 
judgment,  &c.,  if  the  writ  be  dismissed,  is  not  broken  by 
refusal  to  pay  on  the  judgment  of  the  court  quashing  the 
writ.^ 

§  140.  If  the  defendant  in  error  files  a  copy  of  the  record 
within  the  time  prescribed,  and  the  plaintiff  subsequently, 
but  in  due  time,  files  his  record,  the  defendant's  case  will  be 
dismissed.''  Where  thirty-five  days  intervened  between  the 
signing  of  the  bill  of  exceptions  and  the  suing  out  and  serv- 
ing of  the  writ  of  error,  citation,  and  notice,  the  writ  of  error 
was  dismissed.'  So  where  no  assignment  of  errors  has  been 
filed,  at  the  time  a  writ  of  error  is  called  in  its  order.^  But 
not  for  the  reason  that  the  same  cause  has  been  previously 
before  the  Supreme  Court,  where  the  error  assigned  is  differ- 
ent, and  the  objection  not  raised  or  pleaded  in  the  court 
below.' 

§  141.  Limitation  will  not  be  ground  of  dismissal,  unless 
there  is  a  motion  to  dismiss.* 

§  142.  A  writ  of  error  will  be  dismissed,  and  judgment 
affirmed,  for  delay  in  certifying  the  transcript  of  the  record.^ 

■  Mills  V.  Howard,  12  Tex.  9.  «  Goneke  v.  Garrett,  6  Geo.  119. 

2  Birkby  v.  Birkby,  16  111.  120.  '  Hargraves  v.  Lewis,  6  Geo.  207. 

^  Bosley  v.  Bruner,  24  Miss.  457.         *  Williams  v.  Craig,  10  Tex.  437. 
■*  Hartshorn  v.  Day,  18  How.  28.  '  Crawford  v.  Ferryman,  7  Geo. 

s  Ferry  v.  Higgs,  6  Geo.  43.  658. 
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Or  if  a  copy  is  not  served  and  an  entry  made  thereof  within 
the  time  required.^ 

§  143.  Where  a  motion  for  afBrmation  by  the  defendant 
in  error,  and' a  motion  to  withdraw  his  writ  of  error  by  the 
plaintiff,  are  pending  at  the  same  time;  the  court  will  grant 
that  which  the  nature  and  justice  of  the  case  require.^ 

§  144.  Where  there  is  no  appearance  for  a  plaintiff  in 
error,  the  case  being  called  for  hearing,  and  the  plaintiff 
being  himself  called ;  upon  motion  of  the  defendant,  the 
record  will  be  opened,  and  the  judgment,  as  we  have  seen, 
affirmed.^ 

§  145.  The  plea  in  nulla  est  erratum  admits  all  the  material 
facts  to  be  well  alleged.'' 

§  146.  If  this  plea  is  joined  with  that  of  the  statute  of 
limitations,  the  party  will  be  required  to  elect  between  them.^ 

§  147.  Upon  a  writ  of  error,  nothing  can  be  assigned  for 
error  which  contradicts  the  record.  If  an  error  in  fact  is 
well  assigned,  a  plea  of  m  nullo  est  erratum  is  a  confession 
of  it.  If  the  defendant  in  error  intends  to  dispute  the  truth 
of  the  assignment,  he  should  deny  the  fact  and  join  issue 
thereon,  and  thus  have  the  matter  tried  by  a  jury.  If  an 
error  in  fact  be  assigned  which  is  not  assignable,  or  if  it  be 
ill  assigned,  "i'ra  nullo  est  erratum^'  is  not  a  confession,  but  is 
taken  only  for  a  demurrer.  Where  the  plaintiff  assigned  for 
error,  that  the  judgment,  which  purported  to  have  been  ren- 
dered and  entered  up  against  him,  was  entered  up  by  the 
clerk  of  the  court  without  the  authority  or  order  of  the 
court;  held,  the  assignment  was  bad,  as  contradicting  the 

>  Turner  u.  Collins,  8  Geo.  252 ;  s  Stiles  v.  Chapman,  7  Geo.  1. 

Mears  i>.  Garretson,  2  Greene  (Iowa),  ''  Haggett  v.   Com.   3   Met.  457; 

316.  Merrill  v.  SuITolk,  &c.,  31  Maine,  57. 

^  Rogers  v.   Alexander,  2  Greene  ^  Acker  v.  Ledyard,  1  Denio,  677. 
(Iowa),  237. 
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record ;  also,  that  the  plea  of  in  nullo  est  erratum  did  not 
confess  the  fact  alleged,  but  was  only  in  the  nature  of  a 
demurrer.' 

§  148.  Where  the  cause  assigned  for  reversal  is,  that  a 
part  of  the  defendants  in  the  original  suit  were  minors  and 
did  not  answer  by  guardian  or  next  friend,  and  the  defend- 
ant in  error  pleads  in  nullo  est  erratum;  the  fact  alleged,  not 
being  traversed  by  the  plea,  is  to  be  treated  as  admitted; 
that  plea  putting  in  issue  only  such  errors  as  appear  on  the 
face  of  the  record.'' 

§  149.  A  release  of  errors  for  a  valuable  consideration  is  a 
bar  to  a  writ  of  error.^  And  if  a  plea  of  a  release  of  errors, 
in  the  appellate  court,  be  sustained  by  the  proof,  the  judg- 
ment of  the  court  below  will  be  affirmed.* 

§  150.  A  release  of  errors  by  one  partner  will  bind  his 
copartner.' 

§  151.  But  an  error  in  a  judgment,  prejudicial  to  a  de- 
fendant, cannot  be  cured  by  a  release  of  the  plaintiff,  entered 
on  the  record  at  a  subsequent  term.^  And  a  release  of  errors, 
whether  actual  or  constructive,  cannot  form  the  subject  of  a 
mere  motion  to  dismiss  the  writ  of  error;  it  must  be  pleaded.' 

§  152.  An  averment  that  a  release  of  errors  is  obtained  by 
fraud  should  set  forth  the  facts  constituting  the  fraud.* 

§  153.  Questions  of  amendment  may  arise,  either  in  refer- 
ence to  the  original  proceedings  or  the  proceedings  in  error.. 

§  154.    Where,   after   demurrer  to  a  declaration,   it   is 

'  Claggett  V.  Simes,  11  Fost.  22.  «  Wood  v.  Goss,  21  111.  604. 

*  Benner  v.  Welt,  45  Maine,  483.  «  Buford  v.  Burdett,  3  Monr.  226. 

'  Barnes  v.  Moody,  5  How.  Miss.  '  Viok  v.  Maulding,  1  How.  Miss^ 

636.  217. 

'  Smuoker   v.    Larimore,  21   111.  »  Wood  v.  Goss,  21  III.  604. 
267. 
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amended,  an  irregularity  in  that  respect,  unless  objected  to 
at  the  time,  is  not  subject  to  objection  on  error.^ 

§  155.  In  the  Supreme  Court  of  the  United  States,  a  writ 
of  error  cannot  be  amended,  as  that  court  has  no  jurisdic- 
tion unless  the  writ  be  correct.  Thus  a  mistake  of  parties, 
misplacing  the  names  of  the  plaintiff  and  defendant,  is  fatal.^ 

§  156.  In  New  Jersey,  the  Court  of  Errors  cannot  amend 
a  material  error  in  the  record  sent  up.  Such  error  may  be 
amended  in  the  court  below.  The  defendant  in  error  should 
allege  diminution  of  the  record,  and  sue  out  a  writ  of 
certiorari,  on  which  the  amended  record  may  be  returned. 
This  may  be  done  even  after  argument.  But  such  an 
amendment  would  hardly  be  allowed  on  any  terms  at  a 
period  of  two  terms  after  the  writ  of  error  was  returned,  if 
no  laches  was  imputable  to  the  plaintiff  in  error.' 

§  157.  Where  it  appeared  that  the  court  had  no  jurisdic- 
tion of  the  cause,  on  account  of  omissions  in  the  declaration, 
the  cause  was  remanded,  to  give  the  plaintiff  an  opportunity 
to  amend.* 

§  158.  The  nature  of  the  judgment  to  be  rendered  upon  a 
writ  of  error,  where  the  plaintiff  in  error  prevails,  wholly  or 
in  part,  depends  very  much  upon  the  circumstances  of  the 
case,  and  upon  local  statute  and  usage.' 

§  159.  In  Massachusetts,  where  a  convict  brings  two  writs 
of  error  at  the  same  time,  one  to  reverse  an  original  judg- 
ment, and  the  other  to  reverse  a  sentence  to  additional  pun- 
ishment, founded  on  an  information  which  sets  forth  such 
original  judgment  as  one  of  the  grounds  of  such  additional 

'  Pelfaam  v.  State,  &c.,  4  Pike,  "  See  Farquhar  v.  M'Farland,  13 

202.  Tex.  92 ;  Park  v.  Walker,  2  Sneed, 

'  Hodge  !).  Williams,  22  How.  87.  503  ;   Doolittle  v.  Shelton,  1  Iowa, 

'  Apgar  V.  Hiler,  4  Zabr.  808.  271 ;  Peck  v.  Stevens,  5  Gilm.  127. 
*  Ward  V.  Lathrop,  11  Tex.  287. 
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punishment;  if  the  original  judgment  is  reversed,  the  sentence 
on  the  information  falls  with  it,  and  will  also  be  reversed,  if 
the  error  assigned  be  a  matter  of  mere  law,  apparent  on  the 
record,  although  the  original  judgment  was  in  full  force 
when  the  writ  of  error  was  brought  to  reverse  the  sentence 
on  the  information.^ 

§  160.  In  replevin,  commenced  before  a  justice  of  the 
peace,  and  carried  to  the  Court  of  Common  Pleas  by  appeal, 
which  court  rendered  judgment  for  the  defendant  for  a  return, 
with  damages  and  costs,  the  plaintiff  brought  a  writ  of  error, 
on  the  ground  that  neither  court  had  jurisdiction.  So  much 
of  the  judgment  as  awarded  a  return  and  damages  was  re- 
versed, and  so  much  as  awarded  costs  was  affirmed.^ 

§  161.  It  is  held  that,  if  the  judgment  is  reversed,  the  Court 
of  Error  must  give  the  same  judgment  which  the  court  below 
ought  to  have  given.'  That,  as  a  general  rule,  judgment  on 
a  writ  of  error  will  follow  success  in  the  particular  issue.  It 
is  proper,  however,  to  examine  the  whole  record,  and  to  ad- 
judge either  for  the  plaintiff  or  defendant,  according  to  the 
legal  rights,  as  it  may  on  the  whole  appear,  without  regard 
to  the  issue  in  law  between  the  parties  which  may  have  been 
raised  and  decided.*  And,  in  Vermont,  in  a  case  standing 
upon  pleadings  and  demurrers,  if  the  judgment  is  erroneous, 
and  reversed,  the  court  will  look  into  all  the  issues  standins 
upon  the  record,  and  render  such  a  judgment  as  the  court 
below  should  have  rendered.' 

§  162.  When  an  infant  brings  a  writ  of  error,  the  court 
only  vacate  the  judgment,  but  do  not  set  aside  the  proceed- 
ings altogether." 

§  163.  The  court  will  not  upon  error  reverse  a  judgment, 

'  Hutchinson    v.    The    Common-        *  Stephen  v.  The  State,  11  Geo. 

wealth,  4  Met.  359.  225. 

2  Jordan  v.  Dennis,  7  Met.  590.  s  Wires  v.  Farr,  24  Vt.  645. 

»  (Jarr  k,  Stokes,  1  Harr.  403.  ^  Barber  v.  Graces,  18  Vt.  290. 
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where  generally  errors  in  law  have  been  assigned,  without 
ascertaining,  by  an  inspection  of  the  record,  that  the  judg- 
ment of  the  court  below  is  erroneous,  though  an  issue  of  fact, 
arising  upon  a  plea  of  the  statute  of  limitations  made  by 
the  defendant  in  error,  has  been  found  for  the  plaintiff. 
Judgment  will  be  given  upon  the  same  principles  as  if  there 
had  been  a  joinder  in  error.  The  plaintiff  in  error,  in  such 
a  case,  in  New  York,  must  make  up  error  books,  and  place 
the  cause  on  the  calendar  at  a  general  term,  and  either  party 
may  give  notice  of  argument.^ 

§  164.  A  statute,  giving  damages  at  the  rate  of  ten  per 
cent.,  on  affirmance  of  judgment  in  the  Supreme  Court,  when 
the  defendant  below  is  the  plaintiff  in  error  and  has  super- 
seded the  judgment,  applies  to  judgments  for  specific  money 
demands  only,  and  does  not  embrace  judgments  of  condem- 
nation in  trials  of  the  right  of  property.  A  judgment  in  the 
Supreme  Court,  which  awarded  ten  per  cent,  damages  on 
affirmance  of  a  judgment,  in  such  case,  is  too  uncertain  to 
enable  the  clerk  of  the  court  below  to  compute  or  ascertain 
the  amount  of  damages,  and  to  that  extent  is  consequently 
void.^ 

§  165.  In  case  of  a  verdict  and  judgment  in  ejectment,  for 
nominal  damages ;  if  a  writ  of  error  has  been  sued  out  by 
the  defendant  and  security  given,  the  court  cannot  interfere 
to  enlarge  the  security,  to  cover  damages  which  may  be  re- 
covered by  the  plaintiff' in  an  action  for  mesne  profits,  or  for 
any  other  losses  which  he  may  sustain  by  delay  in  prose- 
cuting the  writ  of  error.' 

§  166.  Where  there  was  no  final  judgment  against  one 
defendant,  the  writ  of  error  was  dismissed  as  to  him,  and  it 
was  ordered  that  a  judgment  nunc  pro  tunc  should  be  entered 
against  him  in  the  court  below.^ 

'  Hymann  v.  Cook,  2  Denio,  201.  '  Roberts  v.  Cooper,  19  How.  373. 

'  Hooks  V.  Branch,  &c.,  18  Ala.        •  Fowler  v.  Morrill,  8  Tex.  153. 
451. 
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§  167.  An  entire  judgment  against  several,  erroneous  as 
to  one,  must  be  reversed  in  toto}  Thus  a  judgment  on  de- 
fault, in  an  action  on  contract,  against  two  persons,  one  of 
whom  was  an  infant.^  And  the  rule  applies  to  judgments 
upon  several  liabilities,  under  the  (New  York)  statutes 
authorizing  suit  against  dififerent  parties  to  commercial 
paper.  As,  where  the  judgment  was  against  maker  and  in- 
dorser,  and  the  alleged  error  was,  that  the  maker,  when  an 
infant,  appeared  in  the  suit,  in  which  judgment  was  rendered, 
by  attorney.' 

§  168.  The  course  sometimes  adopted  by  the  court  above, 
is  to  remand  the  cause  to  the  court  below.* 

§  169.  Upon  error  to  reverse  a  final  judgment,  erroneously 
rendered  for  the  plaintiff,  on  demurrer  to  a  plea  in  abate- 
ment, if  an  execution  has  been  issued  and  collected,  the 
former  judgment  will  be  reversed,  the  proper  judgment 
ordered  upon  the  pleadings,  the  case  remitted  to  the  Com 
mon  Pleas  for  further  proceedings,  and  a  writ  of  restitution 
awarded  for  the  amount  of  the  execution  issued  in  the  Com- 
,  mon  Pleas,  and  costs  thereon,  as  paid,  with  interest,  as 
damages,  and  the  costs  of  the  proceedings  in  error.* 

§  170.  In  Vermont,  where  a  case  is  brought  into  the  Su- 
preme Court,  standing  upon  issues  of  law,  or  demurrer,  and 
the  judgment  of  the  County  Court  reversed,  and  repleader 
awarded ;  the  case  should  be  retained,  until  by  the  new  plead- 
ings some  issue  of  fact  is  joined,  whereby  it  becomes  import- 
ant to  remand  it.  The  reversal  only  opens  such  issues  as 
were  affected  by  the  errors.* 

§  171.  When  a  cause  is  reversed  and  remanded,  the  in- 

'  Harman  v.  Brotherson,  1  Denlo,  *  See  McMasters  v.  Blair,  31  Penn. 

537  ;  Davis  v.  Campbell,  1  Ired.  482.  467. 

2  Sargeant  v.  French,  10  N.  H.  444.  ^  ^j.^^  ,,_  Messer,  32  N.  H.  361. 

'  Van  Sohoonhoven  v.  Comstook,  "  Kinsman  v.  Paige,  24  Vt.  656. 
1  Denio,  655. 
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ferior  court  cannot  re-examine  an  assignment  of  errors,  on 
which  it  had  previously  passed,  and  which  had  been  reviewed 
and  adjudged  insufficient  by  the  Supremg  Court.  The  de- 
termination of  the  Supreme  Court,  on  errors  assigned,  is  the 
law  of  the  case,  binding  alike  on  the  Supreme  and  inferior 
court.  If  the  Circuit  Court,  on  a  cause  being  remanded, 
refuse  to  permit  additional  errors  to  be  assigned,  such  re- 
fusal, being  discretionary,  cannot  be  assigned  for  error  in  the 
Supreme  Court.' 

§  172.  In  Massachusetts,  where  the  court  below  renders 
an  erroneous  judgment  against  a  convict,  and  he  brings  a 
writ  of  error  to  reverse  it,  the  supreme  judicial  court  cannot 
render  a  new  judgment,  nor  remit  the  case  to  the  court  below, 
in  order  that  a  new  judgment  may  be  rendered  there,  but 
can  only  reverse  the  judgment  and  discharge  the  convict.' 

§  173.  In  Iowa,  where  the  judgment  of  a  justice  of  the 
peace  is  reversed  upon  writ  of  error,  the  cause  should  be  re- 
manded to  the  justice,  or  a  trial  de  novo  awarded  in  the  Dis- 
trict Court.' 

§  174.  When  a  judgment  is  reversed  and  remanded,  the 
cause  may  be  taken  up  by  the  court  below,  at  the  point 
where  the  first  error  was  committed,  and  proceeded  with,  as 
in  other  cases,  to  final  judgment.^ 

§  175.  After  a  mandate  reversing  a  judgment  for  the 
plaintiff,  the  defendants  must  take  notice  of  the  situation  of 
the  case,  and  must  make  their  defence  if  they  have  any ;  if 
they  make  none,  the  plaintiff  may  discontinue  as  to  the  de- 
fendants not  "served,  and  take  judgment  by  default  against 
the  others.* 

'  Adams  D.  Horsefield,  14  Ala.  223.  '  Commissioners,  &c.  v.  Carey,  1 

^  Shepherds.  The  Commonwealth,  Ohio,  4ti3.     See  Cox  v.  Henry,  36 

2  Met.  419.  Penn.  445. 

'  Garvin  i;.  Wells, 8  Clarke  (Iowa),  »  Uuderhill  v.   Thomas,  24  Tex. 

286.  283. 
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§  176.  Where  no  one  appeared  for  the  plaintiff  in  error, 
the  counsel  for  the  defendant  in  error  was  required  to  state 
the  nature  of  the  case,  and  the  judgment  of  the  court  below 
was  then  affirmed,  with  costs.' 

§  177.  On  affirmance  of  the  judgment,  where  such  judg- 
ment has  been  superseded  by  bond,  the  judgment  below  is 
merged  in  the  judgment  of  affirmance.^  But,  in  general, 
where  a  judgment  is  affirmed  on  writ  of  error,  the  rights 
of  the  parties  stand  as  if  no  writ  of  error  had  been  sued  out.' 

§  178.  Where  the  writ  of  error  is  stricken  from  the  docket, 
on  account  of  a  division  of  opinion  in  the  court  above,  the 
court  below  may  enter  an  affirmance." 

§  179.  Upon  a  writ  of  error,  the  court  found  that  there 
was  an  error  in  taxation  of  costs  to  the  amount  of  eight  dol- 
lars and  twenty-three  cents,  and  ordered  the  judgment  to  be 
set  aside,  and  a  new  judgment  entered  for  the  correct  amount, 
the  plaintiff  in  error  to  have  a  writ  of  restitution  for  the  ex- 
cessive costs  paid  by  him,  with  interest.' 

§  180.  Where  the  court  irregularly  dismissed  an  appeal ; 
on  error,  the  order  was  reversed,  but  a  new  one  entered,  dis- 
missing the  appeal,  and  remanding  to  the  original  court.^ 

§  181.  On  appeal,  a  judgment  was  held  to  have  been 
beyond  the  power  of  the  court,  and  was  therefore  set  aside. 
Held,  thereafter,  on  error,  that,  the  alleged  judgment  having 
been  declared  on  the  appeal  to  be  void,  the  writ  of  error 
must  be  dismissed,  with  costs  to  the  defendant  in  error.' 

§  182.   Where  a  judgment  was  rendered  against  the  de- 

•  ■  Jones  o.   Cannock,  18  Eng.   L.  ^  George  v.  Starrett,  40  N.  H.  135. 

&  Eq.  81.  s  Eaton,  &o.  v.  Varnum,  10  Ohio 

2  Wiswell  V.  Munroe,  4  Ala.  9.  (N.  S.),  622. 

'  Shore  v.  Jones,  1  Brook.  285.  '  Hawke  v.  Deuel,  2  Miu.  58. 
'  Styles  V.  State,  28  Geo.  388. 
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fendant  in  error,  for  his  non-appearance;  on  motion,  the 
judgment  was  set  aside,  and  the  court  held,  that  they  were 
bound  to  look  into  the  record,  and  see  whether  there  was  an 
eiror  sufficient  to  reverse  the  judgment;  but  the  trial  should 
be  ex  parte} 

§  183.  Where  a  party  seeks  the  enforcement  of  so  rigorous 
a  rule  as  the  affirmance  of  a  judgment  without  reference  to 
the  merits,  his  application  ought  certainly  to  receive  no  favor 
beyond  what  the  law  peremptorily  demands.  The  transcript 
was  filed  by  a  defendant  in  error,  who  moved  for  an  affirm- 
ance of  the  judgment,  without  regard  to  the  merits.  There 
was  no  indorsement  on  the  transcript  such  as  the  statute  re- 
quired. The  motion  was  refused,  the  writ  of  error  dismissed, 
and  the  defendant  was  ordered  to  pay  costs.^ 

§  184.  Upon  reversal  of  a  judgment,  the  plaintiff  in  error 
is  to  be  restored  to  all  things  which  he  has  lost  by  the  judg- 
ment. But  the  proceedings  of  the  court  below  afford  a  justi- 
fication for  all  done  under  them  before  the  reversal.* 

§  185.  In  New  Hampshire,  a  writ  of  restitution,  after  a 
reversal  for  error,  issues  only  for  the  amount  for  which  the 
goods  taken  on  execution  were  sold ;  not  for  the  value  of 
them.  And  in  such  case  trespass  does  not  lie  to  recover  the 
difference  between  the  value  of  the  goods  and  the  amount  of 
the  sale.^ 

§  186.  In  Massachusetts,  on  reversal  of  a  judgment  which 
has  been  satisfied  by  a  levy  and  entry  upon  land,  the  court 
will  not  order  restitution,  but  will  leave  the  plaintiff'  in  error 
to  his  writ  of  entry.* 

§  187.  Upon  reversal  of  a  judgment,  a  writ  of  restitution 
is  to  be  awarded  for  the  amount  received  by  the  defendant 

'  Maroh  v.  Howell,  1  Mis.  138.  ■■  Ibid. 

'  Harris  v.  Williams,  4  Tex.  339.         =  Horton  v.  Wilde,  8  Gray,  425. 

0  Gay  V.  Smith,  38  N.  H.  171. 
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in  error,  in  satisfaction  of  the  judgment,  and  officers'  fees, 
with  interest.  There  can  be  no  inquiry  into  the  damages 
sustained  by  the  levy  of  execution  upon  the  property,  and  a 
sale  at  a  sacrifice.' 

§  188.  Questions  have  arisen  respecting  the  right  to,  and 
effect  of,  successive  writs  of  error  upon  the  same  judgment. 

§  189.  After  a  cause  has  been  brought  to  the  Supreme 
Court  of  the  United  States,  and  decided,  and  a  mandate 
issued  to  the  court  below,  if  a  second  writ  of  error  is  sued 
out,  it  brings  up  for  revision  nothing  but  the  proceedings 
subsequent  to  the  mandate.^ 

§  190.  A  common-law  case  having  been  dismissed  at  the 
last  term  for  want  of  jurisdiction,  it  appearing  that  there  was 
no  final  judgment  in  the  court  below;  a  motion  was  made  to 
annul  the  order  of  dismissal  and  reinstate  the  case  upon  the 
docket,  and  supported  by  an  affidavit,  that  the  judgment 
below  was  a  final  one,  and  that  the  first  transcript  was  erro- 
neous, and  by  the  production  of  a  correct  record.  Held,  the 
motion  could  not  be  granted ;  the  proper  course  being  to  sue 
out  another  writ  of  error  ;  though  it  might  be  otherwise  in 
the  admiralty  side  of  the  court.^ 

§  190  a.  A  second  writ  of  error  is  allowable  in  the  same 
cause,  only  when  the  first  was  dismissed  for  a  defect  over 
which  the  party  had  no  control.  But  if  the  transcript  of  the 
record  in  a  writ  of  error  omits  the  final  judgment  of  the 
court  below,  as  this  might  have  been  supplied  by  certiorari, 
dismissal  for  this  cause  is  final.* 

§  191.  In  Pennsylvania,  a  plaintiff  in  error  may  have  a 
second  writ  of  error,  after  a  non  pros,  of  the  first,  but  it  will 
not  be  a  supersedeas  to  an  execution.' 

'  Gay  «..  Smith,  36  N.  H.  435.  See  *  Sherman  v.  Lorejoy,  30  Miss. 
Williams  v.  Coward,  1  Grant,  21.         105. 

2  Roberts  v.  Cooper,  20  How.  467.        =  Power  v.  Friok,  2  Grant,  306. 

'  Rice  V.  Minnesota,  &c.,  21  How. 
82. 
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§  192.  In  Virginia,  where  the  general  court  have  upon  writ 
of  error  reversed  a  judgment  and  directed  a  new  trial ;  that 
judgment  is  conclusive,  and  neither  the  court  below,  nor  the 
general  court  on  a  second  writ  of  error,  can  inquire  into  its 
correctness.' 

§  193.  In  New  Jersey,  where  a  plaintiff  has  removed  his 
cause  from  the  Circuit,  by  writ  of  error,  to  the  Supreme 
Court,  he  cannot,  after  that  writ  has  been  dismissed  for  want 
of  prosecution,  remove  it  by  writ  of  error  to  the  Court  of 
Errors.^ 

§  194.  In  Massachusetts,  an  aflBrmance  of  a  judgment,  on 
a  writ  of  error  to  which  in  nulh  est  erratum  is  pleaded,  is  a 
bar  to  a  second  writ  of  error  to  reverse  the  same  judgment 
for  any  error  apparent  on  the  record,  where  it  was  brought 
before  the  court  on  the  first  writ.^ 

§  195.  In  Alabama,  a  certificate,  which  omits  to  show  the 
time  at  which  the  writ  of  error  issued,  and  the  term  to  which 
it  is  returnable,  is  insufficient  to  authorize  an  affirmance  of 
the  judgment.  If  a  writ  of  error  is  not  returned  to  the  term 
to  which  it  issued,  but  is  abandoned,  by  afterwards  suing  out 
a  new  one,  returnable  to  a  subsequent  term ;  it  becomes  a 
nullity,  and  a  certificate  issued  on  it,  pending  the  second 
writ,  will  not  authorize  an  affirmance  of  the  judgment.'' 

§  196.  The  subject  of  writs  of  error  in  criminal  cases  is 
perhaps  more  generally  governed  by  express  statutes  than 
the  same  remedy  in  civil  proceedings.  Only  a  brief  notice  of 
it,  therefore,  is  practicable  or  desirable. 

§  196  a.  We  have  in  another  connection  considered  the 
question,  whether  a  new  trial,  technically  so  called,  can  be 

'  Marshall's  Case,  5  Gratt.  693.  '  Booth  o.  The  Commonwealth,  7 

«  Garr  u.  Paulmier,  1  N.  J.  681.        Met.  285. 

«  Tardy  v.  Murry,  17  Ala.  585. 
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granted  after  an  acquittal.  A  similar  question  has  some- 
times arisen  in  reference  to  a  writ  of  error.  In  a  late  case 
in  England,  being  the  somewhat  celebrated  case — a  prosecu- 
tion for  bigamy — involving  the  validity  of  a  marriage  with 
the  sister  of  a  deceased  wife,  a  writ  of  error  was  brought  at 
the  suit  of  the  crown  to  reverse  a  judgment  in  favor  of  the 
defendant.  No  question  was  raised,  whether  the  crown  could 
have  a  writ  of  error,  and  nothing  was  said  on  the  subject  at 
the  bar  or  by  the  court.  The  judgment  of  the  court  below 
was  sustained  on  other  grounds,  and  therefore  this  point 
became  immaterial.' 

§  197.  The  same  question  arose  a  few  years  since  in  Massa- 
chusetts, and  the  court  in  an  elaborate  judgment  decided  that 
the  writ  of  error  could  not  be  maintained.  Some  portions 
of  Mr.  Chief  Justice  Shaw's  opinion  will  show  the  grounds 
upon  which  it  was  predicated,  and  which  are  probably  alike 
applicable  in  other  States:  "In  favor  of  sustaining  the  writ, 
it  seems  to  be  necessary,  in  every  well-ordered  government, 
that  the  decisions  and  adjudications  in  matters  of  law,  of  all 
courts  and  bodies  vested  with  judicial  powers,  within  the 
jurisdiction  of  any  one  State  or  government,  should  be 
brought,  in  some  form,  to  the  final  adjudication  of  a  tribunal, 
having  a  common  jurisdiction  over  the  whole  of  such  State. 
— The  learned  counsel  for  the  government  relied  strongly  on 
the  large  powers  vested  in  this  court  by  the  provisions  of  the 
Rev.  Sts.,  c.  81. — These  powers  are  certainly  very  large  and 
unlimited,  and  give  the  court  superintending  jurisdiction 
over  all  judicial  proceedings,  civil  and  criminal,  at  law  and 
in  equity,  between  party  and  party,  and  between  the  com- 
monwealth and  any  of  the  subjects  thereof.  These  considera- 
tions would  be  very  strong — if  they  were  wholly  unqualified, 
and  stood  alone.  But  there  are  some  qualifications,  though 
briefly  expressed,  annexed  to  them ;  but,  what  is  more  im- 
portant, they  are  to  be  taken  in  connection  with  various 
other  legislative  provisions,  directing  when,  how,  and  in 

'  Reg.  V.  Chadwiok,  11  Ad.  &  Ell.  N.  205. 
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what  cases,  appeals  may  be  taken  and  prosecuted,  exceptions 
filed,  writs  of  error,  habeas  corpus,  certiorari,  mandamus,  and 
the  like,  sued  out,  as  of  right,  or  granted  on  application, 
thus,  in  effect  and  by  implication,  limiting  the  generality  of 
the  provisions  conferring  these  powers. — It  is  difficult  to  per- 
ceive why  the  argument  drawn  from  a  consideration  of  the 
general  superintending  powers  of  the  court,  in  support  of  a 
writ  of  error  for  the  commonwealth,  would  not  apply  equally 
in  favor  of  appeals.  Biit  we  believe  it  has  never  been  sup- 
posed, that  an  appeal  would  Jie  for  any  party  in  a  criminal 
case,  except  where  it  had  been  expressly  given  by  statute ; 
nor  was  it  ever  claimed,  that  the  commonwealth  could  appeal 
from  a  judgment  of  acquittal. — Another  important  question 
is,  whether  in  any  case,  in  a  criminal  prosecution,  the  com- 
monwealth can  have  a  bill  of  exceptions.  "Without  this, 
there  would  be  no  mode  in  which,  even  by  the  aid  of  a  writ 
of  error,  the  material  questions  of  law,  raised  and  decided, 
could  be  brought  before  this  court,  because  they  would  not 
appear  upon  the  record. —  No  bill  of  exceptions  can  be 
claimed  for  the  commonwealth.  This  consideration  has  a 
tendency  to  show,  that  the  intention  of  the  legislature,  in 
limiting  the  right  to  file  exceptions  to  the  party  accused,  was 
also  to  limit  in  like  manner  the  right  to  bring  a  writ  of 


§  198.  A  writ  of  error  does  not  lie,  in  a  criminal  case,  in 
behalf  of  the  United  States.^  Nor,  independently  of  statute, 
according  to  the  latest  decisions,  in  New  York.'  In  that 
State,  under  c.  82,  of  the  laws  of  1852,  a  writ  of  error  in 
favor  of  the  people  lies  only  when  there  has  been  judgment 
for  the  defendant  upon  an  indictment,  and  not  where  there 
has  been  a  conviction  and  cerfo'oran  with  stay  of  j  udgment 
in  the  court  below.^ 

'  Com.    V.    Cummings,   3    Cush.  '  The  People  v.  Corning,  2  Comst. 

212-7.  1. 

2  U.  S.    V.  More,  3  Cranch,  174;  '  People  v.  Nestle,  19  N.  Y.   (5 

overruling  U.  S.  v.  Simms,  1  lb.  251.  Smith),  583. 
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§  199.  The  same  rule  is  adopted  in  Iowa,'  and  in  Georgia  f 
though  a  writ  of  error,  to  the  judgment  of  an  inferior  court 
on  a  recognizance,  may  be  prosecuted  at  the  instance  of  the 
State.' 

§  200.  In  Maryland,  it  is  held  that  a  writ  of  error  lies  for 
the  State." 

§  201.  In  Ohio,  after  a  verdict  for  the  State  upon  a  plea 
of  not  guilty  in  an  indictment  for  murder,  a  motion  for  a 
writ  of  error,  because  the  record  did  not  show  that  the 
grand  jurors  were  all  legally  qualified,  cannot  be  supported.^ 

§  202.  In  criminal  cases,  the  Supreme  Court  of  Pennsyl- 
vania has  jurisdiction  of  those  errors  only  which  appear  on 
the  face  of  the  record.^ 

§  203.  It  is  not  ground  of  error  that,  on  one  of  two 
counts,  in  an  indictment  charging  the  same  offence,  there 
was  an  acquittal,  and  on  the  other  a  conviction.' 

§  204.  Where  two  are  convicted  on  an  indictment  for 
larceny,  and  are  severally  sentenced  thereon  to  longer  terms 
of  imprisonment  than  are  warranted  by  law ;  they  may  join 
in  a  writ  of  error  to  reverse  the  judgment.^ 

§  205.  In  Arkansas,  the  grand  jury  asked  instruction  of 
the  court  upon  a  point  of  law,  and  the  attorney  for  the  State 
excepted  to  the  instructions,  and  brought  error.  Held,  the 
record  presented  no  case  for  the  decision  of  the  Supreme 
Court,  but  simply  an  abstract  point  of  law.'    In  the  Supreme 

'  state  V.  Johnson,  2  Clarke,  549.  ^  parfes  u.  State,  4  Ohio  (N.  S.), 

*  State  of  Georgia  v.  Jones,  7  Geo.  234. 

422.  ^  Vanpool  v.  The  Commonwealth, 

»  State  V.  Lookhart,  24  Geo.  420.  13  Penn.  391. 

»  The  State  v.  Buchanan,  6  Har.  '  Mills  v.  Com.  13  Penn.  634. 

&  J.,  317.  *  Sumner  v.  Com.  3  Cush.  521. 

'  The  State  v.  Bisooe,  7  Eng.  683. 
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Court  of  the  United  States,  where  the  attorney-general  sug- 
gests, that  he  wishes  the  record  to  present  other  questions 
which  he  deems  necessary  for  the  understanding  of  the  case, 
and  thereupon  moves  for  a  discontinuance;  the  court  will 
grant  it,  without  further  investigation.^ 

'  United  States  v.  Minnesota,  &o.,18  How.  241. 
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judicial  one. 
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19.  Return  to  the  writ. 

23.  Does  not  lie  where  there  are 
other  remedies ;  appeal. 

25.  In  criminal  oases. 
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26  a.  To  justices  of  the  peace. 
32.  Form  of  petition  and  affidavit. 
43.  Miscellaneous. 


§  1.  Under  the  general  term  writ  of  error  is  usually  in- 
cluded the  writ  of  certiorari;  of  which  the  following  account 
is  given  by  an  approved  English  writer.(a) 

§  2.  The  mode  of  obtaining  an  exemplification  of  the 
record  of  another  court,  is  by  certiorari  and  mittimus.  The 
certiorari  is  an  original  writ,  issuing  sometimes  out  of 
chancery,  and  sometimes  out  of  the  king's  bench,  and  lieth 
where  the  king  would  be  certified  of  any  record  which  is  in 
the  treasury,  or  in  the  common  pleas,  or  in  any  court  of 
record,  or  before  the  sheriff  and  coroners,  or  of  a  record 
before  commissioners  or  before  the  escheator ;  in  these  cases, 
the  king  may  send  that  writ  to  any  of  the  said  courts  or 


(a)  The  same  remark  is  to  be  made  with  reference  to  this  writ  which 
has  already  been  made  respecting  the  writ  of  error ;  that,  in  the  United 
States,  the  statutory  law  has  in  many  instances  changed  its  common 
law  character  and  application.  In  Georgia,  the  superior  courts  have 
express  power  under  the  constitution,  and  independent  of  any  legisla- 
tion, to  correct  errors  in  inferior  judicatories,  by  certiorari.  Smith  v. 
Joiner,  27  Geo.  65, 
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officers,  to  certify  such  record  before  him,  in  banco,  or  in 
chancery,  or  before  other  justices,  where  the  king  pleaseth 
to  have  the  same  certified;  and  the  courts  or  officers,  to 
whom  the  certiorari  is  directed,  ought  to  send  the  same 
record,  according  to  the  tenor  of  the  writ,  and  as  the  writ 
doth  command  them ;  and  if  they  fail  so  to  do,  then  an  alias 
shall  be  awarded,  and  afterwards  a  pluries,  with  a  clause  of 
vel  causam  nobis  significes,  and  after  that  an  attachment,  if  a 
good  cause  be  not  returned  upon  the  pluries,  wherefore  they 
do  not  send  the  record.  On  this  writ,  where  the  superior 
court  doth  not  send  for  the  record  of  an  inferior  one,  to 
see  whether  they  keep  within  the  limits  of  their  jurisdiction, 
but  merely,  on  nul  tiel  record,  to  know  whether  there  be  such 
a  record  or  not,  it  is  sufficient  to  certify  the  tenor  of  the 
record ;  and  in  chancery  they  never  certify  anything  more, 
for  that  court  does  not  send  for  the  record  of  the  inferior 
one,  to  bound  their  jurisdiction,  but  to  send  it  to  other  courts 
by  mittimus. 

§  3.  If  a  recovery  in  an  inferior  court  be  pleaded,  or  de- 
clared on,  in  a  superior  one,  and  denied,  the  certiorari  may 
in  general  issue  either  out  of  the  superior  court,  or  the 
chancery.  If  it  issue  out  of  the  former,  the  record  itself 
must  be  certified ;  if  out  of  the  latter,  only  the  tenor.  But 
if  such  recovery  be  pleaded,  or  declared  on,  under  the  seal 
of  the  inferior  court,  the  certiorari  must  issue  out  of  chancery. 
And  so  where  nul  tiel  record  is  pleaded,  to  the  record  of  a 
superior  court,  or  court  of  concurrent  jurisdiction,  there  is 
no  way  to  have  it  but  by  certiorari  and  mittimus  out  of 
chancery ;  for  one  court  is  not  bounded  by  the  other  in  point 
of  jurisdiction,  and  in  their  judicial  capacities  they  cannot 
command  each  other;  but  the  chancery,  which  is  the  centre 
of  all  the  courts,  may,  by  its  original  constitution,  send  for 
the  records  of  any  of  them,  and  from  thence  the  subjects 
may  receive  copies,  or  exemplifications  under  the  Great  Seal.' 

'  2  Tidd's  Practice,  675. 
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§  4.  Another  description  of  the  same  writ,  more  nearly 
conformable  to  the  American  practice,  is  the  following : — 

§  5.  "Certiorari  is  a  writ  issued  from  a  superior  court  di- 
rected to  one  of  inferior  jurisdiction,  commanding  the  latter 
to  certify  and  return  to  the  former  the  record  in  the  particular 
case.  When  any  error  has  occurred  in  the  proceedings  of  the 
court  below,  different  from  the  course  of  the  common  law,  in 
any  stage  of  the  cause,  either  civil  or  criminal  cases,  the  writ 
of  certiorari  is  the  only  remedy  to  correct  such  error,  unless 
some  other  statutory  remedy  has  been  given.  Sometimes 
the  writ  of  certiorari  is  used  as  auxiliary  process,  in  order 
to  obtain  a  full  return  to  some  other  process.  When,  for 
example,  the  record  of  an  inferior  court  is  brought  before  a 
superior  court  by  appeal,  writ  of  error,  or  other  lawful 
mode,  and  there  is  a  manifest  defect,  or  a  suggestion  of  dimi- 
nution, a  certiorari  is  awarded  requiring  a  perfect  transcript 
and  all  papers.'" 

§  6.  Certiorari  brings  up,  as  part  of  the  record,  whatever 
entered  into  or  was  necessarily  passed  upon  in  the  decision 
of  the  question  to  be  reviewed.^ 

§  7.  Certiorari  is  the  appropriate  writ  for  the  removal  of  a 
cause  before  judgment  (see  §  15),  and  the  writ  of  error  after.' 
The  former  requires  no  assignment  of  errors.* 

§  8.  Certiorari  lies,  only  to  remove  proceedings  which  re- 
main before  the  inferior  tribunal.'  Thus  it  cannot  be  main- 
tained upon  a  return  signed  by  one  juryman  several  months 
after  the  separation  of  the  jury."  Nor  to  review  an  assess- 
ment, after  the  roll  has  been  delivered  by  the  commissioners 
to  the  board  of  supervisors,  and  the  tax  collected.' 

'  Bouv.  Z.  D.     Davis  v.  Randall,  *  Stokes  v.  Jaoots,  10  Mich.  290. 

26  111.  243  ;  Harrison  v.  Chipp,  25  s  The  People,  &e.  v.  The  Comm'rs, 

111.  575.  &c.,  30  N.  Y.  (3  Tiffa.),  72. 

2  Magee  v.  Cutter,  43  Barb.  239.  «  Ibid. 

See  Ross  v.  Ellsworth,  49  Maine,  417.  '  The  People,  &o.  v.  The  Metro- 

"  Com.  V.  Simpson,  2  Grraut,  438.  politan,  &o.,  43  Barb.  494. 
35 
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•  §  9.  Certiorari  is  not  a  writ  of  right.  Hence  it  does  not  lie 
for  mere  technical  errors  or  inaccuracies,  where  substantial 
justice  is  done.'  "The  petition  for  this  writ  is  addressed  to 
the  judicial  discretion  of  the  court,  and  the  writ  will  not  be 
granted  if  substantial  justice  has  been  done,  though  the 
record  may  show  the  proceedings  to  have  been  defective  and 
informal."^ 

§  10.  The  discretionary  character  of  the  writ  of  certiorari 
is  not  taken  away  by  a  statutory  provision,  requiring  it  to 
be  issued  within  two  years,  which  is  only  a  limitation;  nor 
by  the  provision  for  its  allowance  out  of  court,  which  only 
does  away  with  the  necessity  for  a  special  application  during 
a  session  of  court.^ 

§  11.  More  especially  in  cases  of  public  interest  a  certio- 
rari is  matter  of  discretion,  and  after  long  delay  will  not  be 
granted.''  So,  at  the  hearing,  the  court  may  dismiss  the  writ, 
as  irnprovidently  granted,  or  may  refuse  the  relief  asked.' 
And  an  applicant  for  certiorari,  who  alleges  that  he  was 
misled  by  the  opposite  party,  must  show  how  he  was  misled, 
and  that  he  has  been  diligent  in  ascertaining  and  asserting 
his  rights.^ 

§  12.  As  already  explained,  certiorari  is  a  process  to  bring 
up  for  review  the  record  of  an  inferior  court,  or  a  tribunal 
exercising  judicial  functions.'  Acts  simply  ministerial  in 
their  character  cannot  be  thus  reviewed;  but  acts  of  a  judi- 
cial nature,  whether  those  of  a  court,  or  of  a  board  of  muni- 
cipal officers,  are  subject  to  review  in  this  form.^  Thus  it 
does  not  lie,  in  the  case  of  a  board  of  supervisors,  passing 
resolutions  to  provide  for  the  raising  of  money  upon  the 

'  Ewing  V.   Thompson,  43  Penn.  »  State  v.  Hudson,  5  Dutch.  115. 

372;  Inhts.  &o.  v.  Co.,  &c.,  5  Allen,  ^  jbid. 

13.  6  Davis  V.  Randall,  26  111.  243. 

2  Per    Thomas,    J.      Thorpe    v.  '  43  Barb.  232. 

County,  &c.,  9  Gray,  58.  *  Robinson  v.  Supervisors,  16  Cal. 

3  Lantls,  9  Mich.  324.  208. 
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credit  and  for  the  use  of  their  county,  or  of  a  town,  for  the 
purpose  of  paying  bounties  to  volunteers.  Such  proceeding 
is  legislative,  not  judicial.  So  with  a  resolution,  passed  at  a 
town  meeting.!  So,  in  Georgia,  a  justice  of  the  inferior 
court,  acting  in  county  matters,  is  not  a  court,  and  therefore 
its  orders  cannot  be  brought  up  upon  certiorari.^ 

§  13.  The  remedy  in  question  only  pertains  to  the  legality 
and  regularity  of  the  proceedings.  It  is  not  a  remedy  for 
injury  done  to  the  party  who  applies  for  it.^  And  the  object 
of  the  writ  is  to  confine  inferior  tribunals  within  their  juris- 
diction, not  to  correct  errors  in  the  execution  of  their  proper 
powers.  Thus  refusal  of  a  justice  to  receive  the  defendant's 
plea,  after  submission  of  the  case  by  the  plaintiffj  is  not  a 
proper  subject  for  certiorari." 

§  14.  Certiorari  involves  a  supersedeas,  but  only  suspends 
the  power  of  the  court  below.' 

§  15.  With  more  particular  reference  to  the  point  o?  juris- 
diction ;{a)  it  is  held  that  the  common-law  writ  of  certiorari 
was  for  the  purpose  of  bringing  the  record  of  an  inferior 
court  or  jurisdiction,  after  judgment  (see  §  7),  before  a  higher 
court,  to  examine  whether  jurisdiction  existed  in  the  lower  court, 
and  whether  its  proceedings  were  regular.*  So  certiorari  is 
the  proper  remedy  by  which  to  determine,  whether  a  court  of 
magistrates  and  freeholders  has  jurisdiction  to  order  restitu- 
tion of  leased  premises  to  the  landlord.^    So,  in  California, 

'  The  People,  &o.  v.  The  Board,  "  Tallmadge  v.    Potter,  12  Wis. 

&o.,  43  Barb.  232  ;  33  Barb.  344.  317. 

2  Justice,  &o.  V.  Hunt,  29  Geo.  *  Ewing  v.  Thompson,  43  Penn. , 
155.  372.     See  St.  Martin  v.  Desuoyer,  1 

3  People  V.  Neamig,  27  N.  Y.  (13  Min.  41. 

Smith),  306.  ^  Chicago,  &c.  v.  Fell,  22  III.  333. 

'  Folliu  V.  Coogan,  12  Rich.  44. 

(a)  In  England,  where  an  appeal  is  determined  at  quarter  sessions  by 
magistrates,  some  of  whom  are  interested  in  the  matter,  the  proceeding 
is  null,  and  it  is  properly  quashed  on  certiorari.  Hopkins,  1  Ellis,  B.  & 
E.  100. 
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review,  by  certiorari,  of  the  action  of  the  board  of  super- 
visors, in  granting  a  ferry  license,  can  be  had  oniy  for  excess 
or  want  of  j  urisdiction.^ 

§  16.  It  is  undoubtedly  the  general  rule,  that,  on  certio- 
rari, the  court  will  not  review  the  finding  of  the  lower 
court  wpon  the  facts?  The  office  of  a  certiorari  is  to  review 
questions  of  law,  not  of  fact;  and,  in  examining  into  evi- 
dence, the  appellate  court  does  not  determine  the  prepon- 
derance of  probabilities,  but  simply  whether  the  evidence 
will  justify  the  finding  as  a  legitimate  inference  from  the 
facts  proved,  whether  that  inference  would  or  would  not 
have  been  drawn  by  the  appellate  tribunal.* 

§  17.  But  the  court  above  will  inquire,  not  only  into  the 
jurisdiction  of  the  inferior  tribunal,  but  also  into  errors  of 
law  occurring  on  the  trial,  and  affecting  the  merits  of  the 
case.  And  it  is  sometimes  held,  that,  where  facts  exist, 
which,  if  apparent,  would  have  ousted  the  inferior  jurisdic- 
tion, the  appellate  tribunal  may  allow  them  to  be  set  forth 
in  the  affidavits  of  the  relator,  and  require  a  response.  So, 
that  the  rulings  at  law  upon  the  admission  and  exclusion 
of  evidence  should  be  reviewed.  That  questions  of  law, 
arising  either  upon  the  admission  of  evidence,  or  the  other 
rulings  in  the  proceedings,  must  always  have  a  bearing  on 
the  result,  and  the  appellate  court  cannot,  generally  at  least, 
assume  that  any  of  them  have  not  contributed  to  it.^ 

§  17  a.  So,  upon  a  common-law  certiorari  for  the  removal 
of  summary  convictions  before  magistrates,  the  power  of 
review  is  not  confined  to  questions  affecting  either  the  juris- 
diction of  the  magistrate  or  the  regularity  of  the  proceedings, 
but  extends  to  all  other  legal  questions ;  and,  unless  it  appears 

'  Hensliaw  v.  Supervisors,  19  Cal.        '  9  Micli.  111. 
150.  *  Jackson  v.  People,  9  MicL,  111. 

*  Brown  v.  Ramsay,  5  Dutch.  117. 
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upon  the  face  of  the  record  that  there  was  evidence  sufficieut 
to  warrant  the  conviction,  it  will  be  quashed.^ 

§  17  b.  Generally,  as  we  have  seen,  this  writ  brings  up  only- 
questions  as  to  the  jurisdiction  and  power  of  the  inferior 
tribunal,  and  the  regularity  of  its  proceedings,  and  not  as  to 
the  correctness  of  the  decision  below  upou  the  merits.  But 
its  decisions  upon  questions  of  fact,  relating  to  its  jurisdic- 
tion and  the  extent  of  its  powers,  are  open  to  review.  And 
the  qualification  is  sometimes  added  to  the  general  rule,  that, 
on  certiorari,  the  court  will  not  look  into  facts,  unless  it  ap- 
pears that  gross  injustice  has  been  done.  And  where  the 
objection  taken  was  a  refusal  to  charge  that  a  prior  judgment 
was  a  bar,  and,  by  the  transcript  of  the  record,  it  appeared 
that  the  former  suit  was  still  pending,  although  this  was  dis- 
puted ;  the  court  refused  to  interfere.^ 

§  18.  But,  as  the  liability  of  a  corporation  for  trespass 
would  depend  upon  a  fact,  as  to  the  orders  and  directions 
of  the  company  to  commit  or  not  commit  the  act  com- 
plained of;  certiorari  is  not  a  proper  remedy,  to  authorize  a 
review  of  the  judgment  of  a  justice  of  the  peace,  in  such  case.' 

§  19.  It  is  the  general  rule,  that  the  return  made  to  a  writ 
of  certiorari  is  conclusive  as  to  the  facts  stated  in  it.''(a)  The 
only  questions  upon  certiorari  are  those  raised  by  the  record.'' 
The  court,  in  its  affirmance  or  reversal  of  the  judgment,  can- 
not regard  facts  set  up  only  in  the  af&davit.^ 

1  Mulling  u.  People,  24  N.  Y.  (10  13.  See  Hays  «.  Gorby,  3  Clarke, 
Smith),  399.  203. 

2  People  V.  Van  Alstyne,  32  Barb.  ^  People  v.  "Wheeler,  21  N.  Y.  (7 
131 ;  Whitney  v.  Board,  &o.,  14  Cal.  Smith),  82. 

479.  ^  Gervais  v.  Powers,  1  Min.  45 ; 

3  Chicago,  &c.  v.  Fell,  22  111.  333.     Taylor  v.  Bissell,  ib.  225. 
'  Inhts.  &c.  V.  Co.,  &c.,  5  Allen, 

{a)  With  regard  to  the  application  itself,  it  is  held  that  a  petition  for 
a  certiorari  to  bring  up  proceedings  before  a  justice  must  stand  on  its 
own  merits ;  it  cannot  be  supported  or  defeated  by  affidavits.  Davis  v. 
Eandall,  26  111.  243. 
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§  20.  The  return,  in  a  criminal  case,  should  set  out  the 
evidence;  and,  if  the  evidence  as  set  forth  be  not  sufficient 
to  justify  the  conviction  or  other  judicial  act  complained  of, 
it  will  be  quashed  on  certiorari; — as,  upon  a  summary  con- 
viction before  a  magistrate.'  So  where  the  jurisdiction  of  a 
subordinate  tribunal  depends  upon  the  facts  to  be  proved 
before  themselves,  and  such  facts  are  disputed ;  the  evidence 
should  be  returned  to  a  certiorari,  and  it  may  be  examined 
to  see  whether  the  fact  be  established.^  So  the  return  by  a 
justice  to  a  certiorari  should  not  be  confined  to  the  averments 
in  the  aflSdavit  of  the  party  suing  out  the  writ,  but  should  be 
a  complete  return  of  all  the  proceedings  and  rulings  at  the 
trial.'  But  where  commissioners,  appointed  under  an  act  of 
the  legislature,  returned  to  a  certiorari  the  proceedings  result- 
ing in  their  appointment",  in  which  return  it  appeared  that  both 
the  common  council  and  the  Supreme  Court  had  determined 
that  a  sufficient  petition  of  a  majority  of  persons  (which 
petition  was  a  necessary  preliminary  to  the  appointment)  had 
been  presented ;  such  determinations  were  held  conclusive  on 
the  point,  in  proceeding  by  certiorari  in  the  Supreme  Oourt.^ 


§  21.  The  qualification  is  sometimes  added  to  the  general 
rule,  that,  in  a  trial  under  a  writ  of  certiorari,  had  only  upon 
the  return  of  the  judge  below,  uncontradicted  statements  in 
his  return  will  be  taken  as  true.^  And,  in  determining  a 
question  of  jurisdiction  in  the  lower  court,  the  appellate 
court  is  not  bound  by,  nor  restricted  to,  the  facts  stated  in 
the  record  brought  up,  but  may  look  on  the  evidence  bearing 
on  those  matters.^ 

§  22.  But,  upon  trial  of  a  cause  brought  up  by  certiorari 
to  a  justice  of  the  peace,  the  court  has  no  jurisdiction  of 
items  not  claimed  before  the  justice.' 

'  Mullins    V.   People,   24    N.    Y.  *  People   v.   Lawrence,   38  Barb. 

(10  Smith),  399  ;  Jackson  v.  People,  177. 

9  Mich.  111.  5  Schroder  v.  Crary,  11  Iowa,  655. 

^  People  V.   Lawrence,   36   Barb.  ^  Whitney  </.  Board,  &o.,  13  Cal. 

177.  479. 

3  Gervais  v.  Powers,  1  Min.  45.  '  Clark  v.  Snow,  24  Tex.  242. 
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§  23.  The  writ  of  certiorari  cannot  be  maintained,  till  a 
special  statutory  remedy  has  been  exhausted.^(a)  Thus,  in 
Illinois,  the  writ  may  issue  to  all  inferior  tribunals,  where 
they  proceed  illegally,  and  there  is  no  mode  of  appeal, 
or  other  way  of  reviewing  their  proceedings.^  So  where  the 
application  showed  on  its  face  that  the  party  had  an  ade- 
quate remedy  by  appeal,  the  writ  was  refused.^ 

§  24.  If  a  justice  render  judgment  for  a  sum  beyond  his 
jurisdiction,  this  should  be  taken  advantage  of  by  appeal. 
If,  being  ignorant  of  the  judgment,  the  party  has  allowed  the 
time  allowed  for  appeal  to  pass,  he  should  state  the  fact  as  a 
legal  excuse  for  not  appealing,  and  pray  for  certiorari  for  a 
new  trial,  and  not  for  the  purpose  of  quashing  the  judgment 
and  execution.  Such  prayer  should  be  made  at  the  next 
term  of  the  court.*  And  a  petition  for  certiorari  and  super- 
sedeas upon  a  judgment  by  a  justice,  which  showed  the 
judgment  to  be  unjust,  and  gave  a  good  legal  reason  for  not 
appealing;  was  held  suf&cient  and  timely.'  So  where  a 
party,  in  the  county  court,  prayed  an  appeal,  which  was 
granted,  and  tendered  his  sureties,  one  of  whom  was  pre- 
vented from  signing  by  the  fault  of  the  clerk,  and  was  com- 
pelled, by  the  state  of  the  wea,ther  and  bad  health,  to  leave 
the  court  without  executing  the  bond ;  it  was  held  to  be  good 
ground  for  a  certiorari,  without  reference  to  the  merits.^ 

§  25.  In  the  last  chapter,  we  briefly  considered  the  subject 

•  The  People,  &e.  v.  Board,  &e.  37  •  Mason  v.  Westmoreland,  1  Head, 

Barb.  126.  555. 

2  Chicago,  &o.  v.  Whipple,  22  111.  ^  Nance  v.  Hicks,  1  Head,  624. 
105.  "  MoConnell  v.  Caldwell,  6  Jones, 

3  Clary  v.  Hoagland,  13  Cal.  173.  469. 

(a)  In  Vermont,  the  proceedings  of  the  county  court  upon  the  report 
of  commissioners,  appointed  "by  a  justice  of  the  peace,  under  the  statute, 
to  appraise  the  damages  occasioned  to  a  land-owner  by  the  laying  out  of 
a  highway  by  selectmen ;  cannot  be  revised  upon  exceptions,  but  only 
upon  certiorari.  Lyman  v.  Burlington,  32  Vt.  131 ;  Adams  v.  Newiane, 
8  Vt.  271. 
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of  writs  of  error,  in  criminal  cases,  on  behalf  of  the  State. 
In  Pennsylvania,  certiorari  lies,  for  the  correction  of  errors 
in  a  criminal  case,  in  behalf  of  the  commonwealth.' 

§  26.  Certiorari  must  be  brought  by  a  party  to  the  former 
proceedings.^ 

§  26  a.  The  ordinary  mode  of  revising  the  judgments  of 
justices  of  the  peace  is  by  appeal.  Certiorari,  however,  is  often 
resorted  to  for  the  same  purpose. 

§  27.  In  Texas,'  if  a  justice  of  the  peace  grant  a  new  trial 
without  notice  to  the  adverse  party,  who  does  not  appear  at 
the  second  trial;  he  may  either  enjoin  the  collection  of  the 
judgment,  or  remove  the  cause  to  the  district  court  by 
certiorari.' 

§  28.  In  New  York,  the  only  method  of  reviewing  a  de- 
cision of  a  justice  of  the  peace  in  summary  proceedings  is 
by  a  certiorari  to  the  Supreme  Court.^ 

§  29.  Certiorari  will  not  lie  to  a  justice  of  the  peace,  for 
any  matter  which  might  have  been  availed  of  at  the  trial 
before  the  justice.* 

§  30.  In  Michigan,  in  proceedings  for  certiorari  to  a  justice, 
if  the  error  alleged  is  total  want  of  evidence  to  prove  a  fact 
necessary,  the  court  will  look  into  the  testimony,  to  see 
whether  or  not  there  was  such  evidence ;  if  there  was,  with- 
out weighing  or  examining  it,  the  court  will  affirm  the  judg- 
ment; if  not,  and  all  the  testimony  appears  to  have  been 
returned,  the  court  will  reverse  the  judgment.^ 

'  Com.  V.  Capp,  48  Perm.  53.  «  Romaine  v.  Kinshimer,  2  Hilt. 

2  People,    &o.    V.    M'Caffrey,    42  519. 

Barb.  530.     See  Deterry  v.  Holly,  s  Peabody  v.  Buentillo,  18  Tex. 

&c.  35  Miss.  385.  313. 

5  Aycockj;.  Williams,  18  Tex.  392,  »  Berry  v.  Lowe,  10  Mich.  9. 
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§  31.  On  petition  for  certiorari  to  a  justice  of  the  peace, 
based  upon  the  ground  that  he  has  decided  unjustly  on  the 
merits,  all  the  evidence  which  was  before  him  should  be  re- 
ported, with  an  allegation  that  it  has  been  done ;  but,  where 
this  was  evidently  the  intention  of  the  applicant,  though 
without  a  distinct  allegation  that  he  has  reported  all  the  evi- 
dence, if  the  evidence  reported  shows  the  injustice  of  the 
judgment,  it  will  be  reversed.^ 

§  32.  A  petition  for  certiorari  should  state  facts,  and  not 
the  opinions  or  conclusions  of  the  petitioner.^ 

§  33.  A  petition  for  certiorari,  averring  that,  about  six 
months  after  the  due-bill,  on  which  judgment  had  been  re- 
covered, was  given,  a  settlement  had  been  eflected  between 
the  parties,  and  receipts  in  full  exchanged,  should  also  state 
that  the  due-bill  was  included  in  such  settlement,  and  that 
the  receipt,  embracing  the  note  in  question,  was  proved  at 
the  trial.  It  should  also  allege  that  the  facts  recited  as  proved 
at  the  trial  were  all  the  facts  proved.' 

§  34.  Where  a  written  agreement  is  alleged  as  a  ground 
of  certiorari,  it  should  be  set  out,  that  the  court  may  judge 
of  its  effect  and  construction,  and  of  its  conformity  with  the 
allegations.^ 

§  35.  The  admission  of  improper  evidence  before  a  justice 
of  the  peace  is  no  ground  for  certiorari,  where  it  is  manifest, 
from  the  allegations  in  the  petition,  that  the  petitioner  was 
not  thereby  injured.  A  petition  on  such  ground  will  be  re- 
fused, where  the  averments  do  not  show  any  error  of  law 
on  the  part  of  the  justice,  or  that  there  might  not  have 
been  satisfactory  and  suflScient  evidence  in  support  of  the 
judgment.' 

'  Phillips  V.  Parr,  19  Tex.  91.  '  Givens  v.  Blocker,  23  Tex.  633. 

2  Peabody  v.  Buentillo,  18  Tex.        "  Martin  t'.  Nix,  19  Tex.  93. 
313.  5  Ibid. 
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§  35  a.  On  a  petition  for  certiorari  to  a  justice  of  the  peace, 
there  must  be  such  fulness  and  certainty  in  the  statement  of 
the  facts,  as  to  show  what  the  case  really  was,  and  that  some 
material  error  or  injustice  has  been  done  the  petitioner,  or 
that  he  has  not  been  able  to  avail  himself  of  a  legitimate 
defence.    The  certainty  required  is  a  reasonable  certainty.^ 

§  36.  A  petition  for  certiorari,  after  setting  forth  a  suit  and 
judgment  against  the  petitioner  in  a  justice's  court,  for  a  cow 
or  her  value,  stated  that  the  petitioner  "had  been  in  peaceable 
and  undisputed  possession  of  the  cow  for  three  years,  or  over, 
and  that  he  proved  the  same  to  the  jury,  and  that  yet,  with- 
out any  contradictory  or  explanatory  evidence  by  the 
plaintiff,  on  that  point,  the  verdict  was  rendered  against 
him ;"  but  not  that  he  relied  on  the  statute  of  limitations  at 
the  trial.    Held,  the  petition  was  insufficient.^ 

§  37.  The  absence  of  a  material  witness  at  the  trial  is  no 
ground  for  a  certiorari,  unless  it  appears  that  a  continuance 
was  demanded  for  that  cause.'' 

§  38.  A  petition  for  a  certiorari  must  not  be  based  upon 
mere  irregularities,  but  must  set  out  facts  showing  that  the 
petitioner  has  not  been  guilty  of  laches  in  pursuing  his 
remedy ;  and  showing  also  the  merits  of  his  case,  and  the 
means  which  he  has  of  proving  it.'' 

§  89.  The  rejection  of  evidence  can  be  no  ground  for  a 
certiorari,  on  error,  unless  the  petition  sets  forth  the  facts 
expected  to  be  proved,  so  that  the  materiality  of  the  rejected 
evidence  can  appear." 

§  40.  Where  the  petition  purports  to  report  the  evidence 
introduced  by  either  party  at  the  trial,  and  states  that  there 

'  McKensie  v.  Pitner,  19  Tex.  135.        ''  Bodman  v.  Harris,  20  Tex.  31. 
'  Robinson  v.  Lakey,  19  Tex.  139.        =  Ibid. 
3  Ibid. 
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is  no  proof  to  support  the  account  sued  on ;  it  is  sufficient, 
though  it  omit  to  state  that  there  was  no  other  evidence.^ 

§  41.  The  affidavit  to  a  petition  for  certiorari  to  a  justice's 
court  may  be  made  by  the  agent  or  attorney  of  the  petitioner.^ 

§  42.  An  affidavit  to  a  petition  for  certiorari,  "  that  the 
material  facts  as  set  forth  in  the  foregoing  petition  are  true, 
as  they  have  come  to  his  own  knowledge ;  and  the  informa- 
tion of  others  concerning  the  facts,  which  has  come  to  his 
knowledge,  he  believes  to  be  true  in  like  manner ;"  was  held 
to  be  sufficient.' 

I  43.  Where  a  judge,  sitting  at  chanibers,  has  erroneously 
issued  and  directed  an  order  to  be  filed,  as  of  a  special  term  ; 
a  certiorari  properly  issues  to  the  judge  acting  as  an  officer 
out  of  court,  and  not  to  the  court  of  which  he  is  a  justice.* 

§  44.  No  assignments  of  error  are  required  on  a  common- 
law  certiorari.°(a) 

'  Rollison  V.  Hope,  18  Tex.  446.  "  People  v.  Kelly,  35  Barb.  444. 

2  MoAlpin  V.  Finch,  18  Tex.  831.  ^  stokes  v.  Jacobs,  10  Mich.  290. 

3  Rollison  V.  Hope,  18  Tex.  446. 

{a)  As  to  certiorari  in  case  of  commitment  for  contempt,  see  People 
V.  New  York,  29  Barb.  622. 
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CHAPTER  XXI. 


APPEAL. 


1.  Definition. 

2.  In  the  United  States ;  statu- 
tory law. 

3.  A  statutory  remedy;  tbe 
statutes  must  be  strictly  complied 
with  ;  time,  &o. 

6.  A  continuation  of  the  original 
suit ;  notice,  &c. 

7.  Question  as  to  right  of  appeal ; 
process  in  connection  therewith ; 
constitutional  right. 

13.  Issue,  default,  &o. 

17.  Restricted  right  of  appeal ; 
title  to  laud,  &c. ;  construction  of 
statutes. 

20.  From  a  favorahle  judgment, 
&o. 

22.  As  connected  with  other  forma 
of  rehearing  ;  error,  injunction,  re- 
view, audita  querela^  &c. 

32.  Proceedings  must  he  judicial. 

33.  In  case  of  habeas  corpus. 

34.  Mandamus, 

35.  Contempt. 

36.  There  must  be  a  judgment. 

37.  The  judgment  must  be  Jinal, 


not  interlocutory ;  qualifications  and 
exceptions ;  what  is  a  final  judgment. 

46.  Discretionary  judgments. 

49.  Neglect  and  waiver ;  objec- 
tions not  raised  in  the  court  below. 

61.  Questions  of  jurisdiction. 

71.  -E^eci  of  an  appeal ;  suspends 
or  vacates  the  judgment;  irregular 
or  void  appeal ;  neglect  to  enter  or 
prosecute. 

78.  Course  of  proceeding  in  the 
appellate  court ;  whole  '  case  re- 
opened ;  limitations  of  this  rule ; 
pleadings,  evidence,  &c. 

89.  Dismissal  of  an  appeal. 

99.  Remanding  of  the  case. 
104.  Parties  ;   persons  interested  ; 
joint  parties ;  executors,  assignees, 
&c. 

118.  Amount  of  judgment;  juris- 
diction, &o. 

131.  Return  of  papers  by  the  court 
below ;  copies,  originals,  papers  filed, 
&c. 
145.  Bond  and  recognizance. 

169.  Payment  of  fees. 

170.  Successive  appeals. 


§  1.  Another  form  of  rehearing  is  appeal.  Appeal  is  de- 
fined as  "  the  act  by  which  a  party  submits  to  the  decision 
of  a  superior  court  a  cause  which  has  been  tried  in  an  inferior 
tribunal.'" 

§  2.  As  will  be  seen  (§  3),  appeal  is  a  purely  statutory 
mode  of  revision.  Hence,  although  the  cases  upon  the  subject 
are  very  numerous,  a  large  proportion  of  them,  being  founded 


'  Bouv.  Law  Diet.     See  Leach  v.  Blakely,  34  Verm.  134. 
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upon  the  construction  of  local  statutes,  are  themselves  of 
local  application,  and  of  little  use  in  a  general  treatise  like 
the  present  work,  except  so  far  as  the  enactments  of  different 
States  may  happen  to  be  identical  or  similar,  and  the  con- 
struction of  them  in  one  State  may  therefore  be  of  authority, 
by  way  of  analogy,  in  another.  And  a  further  consideration, 
adding  to  the  difficulty  of  any  general  view  of  the  subject, 
is,  that  the  term  itself — appeal — is  in  the  several  States  used 
in  very  different  senses.  It  has,  to  a  great  extent,  in  statutes 
and  decisions,  lost  its  distinctive  meaning,  and  is  either  the 
generic  term  for  all  forms  of  rehearing,  or  else  nearly  or  quite 
synonymous  with  error  or  new  trial.  As  distinguished  from 
revisions  oi  questions  of  law,  and  peculiarly  applicable  to  those 
oifact,  appeal  now  finds  its  chief  application  in  cases  carried 
to  a  higher  court  from  courts  of  probate  or  from  justices  of  the 
peace,  both  of  them,  tribunals  of  constant  activity  and  great 
practical  importance  in  the  United  States.  The  former  class 
of  cases  it  has  been  found  impracticable  to  notice.  The 
settlement  of  the  estates  of  deceased  persons  is  at  once  of 
itself  a  most  extensive  and  important  subject,  and  emphati- 
cally and  almost  exclusively  a  matter  of  statutory  regula- 
tion. With  regard  to  trials  before  justices  of  the  peace,  who, 
as  well  as  the  local  town  and  city  courts  which  are  invested 
with  their  limited  jurisdiction,  proceed  without  a  jury,  and 
whose  powers  it  is  now  the  uniform  tendency  of  the  statu- 
tory law  to  enlarge ;  the  leading,  more  particularly  the  most 
recent  cases  are  summarily  referred  to,  so  far  as  they  settle 
or  illustrate  general  rules  and  principles.  The  selection  is  a 
difficult  one,  and  in  the  nature  of  things  cannot  wholly  ex- 
clude decisions,  which  upon  examination  would  be  found  to 
turn  upon  some  express  statutory  provision.  It  is  hoped 
that  the  following  chapter,  though  necessarily  concise,  may 
be  found  a  useful  summary  of  the  law  upon  a  subject  very 
prolific  of  questions  and  decisions;  without  being  incumbered 
with  the  details  which  are  inappropriate  to  a  general,  Ame- 
rican treatise. 
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§  3.  Appeal,  as  already  stated,  is  wholly  a  statutory  remedy, 
not  being  known  to  the  common  law.(a)  And  it  does  not 
exist  without  legislative  provision,  even  though  expressly 
recognized  in  the  constitution  of  the  State.* 

§  4.  Such  being  the  nature  of  the  proceeding,  the  appel- 
lant must  show  the  error  below,  or  the  judgment  must  be 
affirmed.(5) 

§  5.  As  appeal  is  a  proceeding  unknown  to  the  common 
law,  it  cannot  be  extended  beyond  the  plain  and  obvious  im- 
port of  the  statutes  granting  it.^  And  similar  strictness  is 
adopted  as  to  time.{c)  Thus,  in  New  York,  the  time  within 
which  an  appeal  may  be  taken,  under  the  code,  cannot  be 
enlarged  by  the  court.^  So  the  marine  court  has  no  power 
to  extend  the  time,  within  which  an  appeal  to  the  general 
term  must  be  taken,  beyond  the  thirty  days  limited  by 

I  Ohio,  &o.  17.  Lawrence,  &o.,  27        =  Street  v.  Francis,  3  Ham.  277 ; 
111.  50  ;  Hammond  v.  The  People,  32    14  Mass.  420 ;  7  Pick.  321. 
111.  446.  '  Kenouil  v.  Harris,  2  Sandf.  641. 

(a)  It  is  said  "  there  is  no  instance  at  common  law,  of  an  appellate 
court  retrying  a  case  by  jury,  except  where  the  former  judgment  has 
been  reversed  or  annulled.  The  practice  is  almost  peculiar  to  New 
England,  few  innovations  upon  the  common  law  having  been  made  in 
this  respect,  in  the  other  States  of  the  Union."  Howe's  Prac.  435. 
(The  practice  has  been  many  years  discontinued  in  Massachusetts,  and, 
except  with  reference  to  certain  classes  of  cases,  more  particularly 
those  relating  to  the  title  of  real  estate,  is  probably  for  the  most  part 
obsolete.) 

(6)  In  "Wisconsin  this  applies  now,  equally,  to  what  were  chancery  and 
to  what  were  common-law  proceedings  before  the  code.  Heald  v.  Wells, 
7  Wis.  149. 

(c)  See  Ladow  v.  Groom,  1  Denio,  429.  In  reference  to  time,  however, 
the  principle  of  nunc  pro  tunc  has  been  sometimes  applied.  Read  v. 
Dickinson,  2  Ashm.  224.  More  especially,  where  a  party  is  ready  and 
willing  to  comply  with  the  pre-requisites  to  an  appeal,  but  would  be  de- 
prived of  his  right  by  the  wilful  or  accidental  omission  of  the  justice. 
Louderback  v.  Boyd,  1  Ashm.  380. 
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Statute.'  So,  in  England,  an  appeal  from  a  decision  of  a 
judge  at  chambers  will  not  be  entertained  after  the  lapse  of 
a  term.^  So  the  time  within  which  an  appeal  may  be  taken 
is  not  suspended  by  a  motion  pending  to  set  aside  the  judg- 
ment.' And,  in  "Wisconsin,  unless  the  plea,  or  notice,  of  a 
title  to  land,  and  the  proceedings  thereon,  strictly  conform  to 
the  statute,  the  Circuit  Court  has  no  jurisdiction,  and  must 
dismiss  the  appeal.  The  want  of  jurisdiction  is  not  cured  by 
the  appearance  of  both  parties.  The  party  who  filed  the  plea 
and  carried  up  the  case  may  move  to  dismiss  it.  And  it 
must  clearly  appear  from  the  plea  or  notice,  that  the  title  to 
lands  will  come  in  question.  Thus,  in  an  action  for  con- 
version, a  plea  that  the  stack  of  grain  converted  wag  on  the 
defendant's  land,  does  not  show  that  the  title  must  necessarily 
be  brought  in  question.'' 

§  6.  Unlike  a  writ  of  error,  an  appeal  is  merely  a  con- 
tinuation of  the  original  suit.  It  is  held,  and  probably  this 
is  the  prevailing  practice,  that  an  appeal  must  be  prayed  in 
open  court,  and  the  bond  ordered  to  be  given  must  be 
approved  by  the  court.  The  clerk  has  no  authority,  either 
by  law,  or  by  direction  of  the  court,  to  approve  the  bond.* 
And  it  is  the  general  rule,  that  either  party  to  a  cause  is 
bound  to  take  notice  of  an  appeal  taken  at  any  proper  time, 
without  service  of  any  process,  or  other  notice.*(a) 

'  De  la  Figanifere  v.  Jackson,  4  E.  "  Renonl  v.  Harris,  2  Sandf.  641. 

D.  Smith,  477.  *  Verbeck  v.  Verbeck,  6  Wis.  159. 

«  Craske  v.  Smith,  4  C.  B.  (N.  S.),  «  Parker  v.  Willis,  27  Miss.  766. 

446.  5  Malone  v.  Hardesty,  1  Cart.  79. 

(a)  This  peculiarity  of  appeal,  however,  as  distinguishing  it  from  other 
forms  of  revision,  has  doubtless  been  extensively  changed  by  statute.  In 
Iowa,  to  give  the  appellate  court  jurisdiction,  the  appellee  must  be 
served  with  notice  of  the  appeal.  Where  there  has  been  no  personal 
service  on  the  defendant  below,  the  appellee,  and  he  has  never  appeared, 
and  his  residence  is  unknown ;  there  is  no  provision  for  notice  in  the 
code.  But  this  is  a  defect  in  the  organization  of  the  court,  which  the 
court  above,  under  the  code,  has  power  to  supply.    Therefore  it  was 
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§  7.  The  question,  whether  an  appeal  lies  in  any  given 
case,  is  a  question  for  the  appellate  court  alone.^  And  when 
the  right  depends  on  the  sufficiency  of  an  answer,  it  is  not 
necessary  to  wait,  before  appealing,  till  its  sufBcieney  be 
determined  by  the  lower  court,  but  the  question  may  be 
left  for  the  court  of  appeals  to  decide.^ 


,2 


§  8.  Though  the  jurisdiction  of  a  court  is  strictly  appellate, 
yet  it  may  exercisg  such  jurisdiction  by  means  of  the  process 
of  mandamus ;  and  also,  it  seems,  by  writs  of  habeas  corpus, 
supersedeas,  prohibition,  and  certiorari?  And,  in  general,  in 
cases  not  provided  for  by  statute,  it  is  within  the  legal  powers 

'  Thompson  v.  MoKim,  6  Har.  &        ^  Keighler  v.  Savage,  &o.,  12  Md. 
J.  302.  383. 

'  The  People  v.  Tamer,  1  CaL  143. 

ordered,  in  such  a  case,  that  notice  be  given,  as  provided  in  the  code, 
U  IV'iS,  1826,  2498.  McOlellan  v.  McClellan,  2  Clarlie,  312.  In  Cali- 
fornia, unless  the  notice  be  filed  and  served,  and  the  undertaking  filed, 
within  the  required  time,  the  court  above  has  no  jurisdiction,  and  the 
appeal  must  be  dismissed.  The  service  must  be  made  between  the  filing 
of  the  notice,  and  the  filing  of  the  undertaking.  The  time  for  filing  the 
undertaking  cannot  be  abridged  by  the  neglect  of  the  appellant,  nor  can 
the  appellee  be  kept  watching  for  the  filing  of  the  original  notice  of  the 
appeal  by  premature  service  of  a  copy  thereof  on  him.  These  provisions 
of  the  code  are  intended  for  the  repose  of  parties,  and  must  be  strictly 
complied  with.  Hastings  v.  Halleck,  10  Cal.  31.  But  where  notice  of 
the  appeal  is  not  served  until  the  day  after  it  is  filed,  the  appellee  is  not 
injured  if  he  objects  to  the  undertaking  within  the  proper  time,  and 
therefore  cannot  have  the  appeal  dismissed  on  the  ground  that  the 
notice  was  not  served  on  the  day  of  filing.  Mokelumne,  &c.  v.  Wood- 
bury, 10  Cal.  185.  In  Indiana,  notice  of  an  appeal  to  the  resident 
attorney  of  a  non-resident  appellee  is  good.  Hurlbut  v.  Hurlbut,  12 
Ind.  346.  See  Robinson  v.  Hudson,  &o.,  1  Hilt.  144 ;  Cabre  v.  Sturges,  ib. 
160 ;  New  York  v.  Green,  ib.  393 ;  Lee  v.  Schmidt,  ib.  537.  An  appeal 
from  a  justice  of  the  peace,  which  by  statute  may  be  taken  "  at  any  time 
within  twenty-four  hours  after  the  entry  of  the  judgment,  to  the  Court 
of  Common  Pleas  then  next  to  be  held  in  the  same  county,''  must  be  to 
the  court  held  next  after  the  entry  of  the  judgment,  although  before  the 
taking  of  the  appeal.     Mclniffe  v.  Wheelock,  1  Gray,  600. 
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of  the  court,  to  devise  and  authorize  such  appellate  process 
as  may  be  necessary  to  enforce  its  own  jurisdiction.^ 

§  9.  A  statute,  giving  an  appeal  to  one  court,  to  persons 
aggrieved  by  the  doings  of  the  authorities  of  a  particular 
city,  as  to  damages  done  by  the  location  of  streets  and  ways, 
takes  away  the  appeal,  given  by  the  general  law  to  another 
tribunal.^ 

§  10.  Constitutional  questions  have  sometimes  arisen  in 
connection  with  the  right  of  appeal. 

§  11.  A  statute,  which  takes  away  the  right  to  a  future 
appeal  in  an  action  pending  and  undetermined  when  the 
statute  takes  effect,  is  not  unconstitutional.' 

§  12.  A  constitutional  right  of  trial  by  jury  is  suiSciently 
secured  by  the  right  of  appeal  to  a  court  before  which  causes 
are  thus  tried.^ 

§  13.  It  is  sometimes  expressly  provided,  that  an  appeal 
may  be  taken  whenever  an  issue  has  been  joined. (a)  It  is 
held  that  the  issue  intended  by  statute  is  one  in  technical 

'  Teas  V.  Robinson,  11  Tex.  774.  '^  Grover  v.  Coon,  1  Corast.  536. 

^  Bangor  v.  County,  &c.,  30  Maine,  '  KuUivau  v.  Adams,  17  Pick.  295. 
270. 

(a)  It  is  held,  that,  if  a  defendant  duly  served  suffer  a  default,  he 
thereby  conclusively  admits  the  facts  set  out  in  the  complaint,  and  can- 
not deny  them  on  an  appeal.  Therefore,  though  the  appeal  be  both  as 
to  law  and  fact,  he  is  not  entitled  to  a  trial  de  novo.  The  "  trial  anew" 
of  (California)  Practice  Act,  ?  626,  means  only  a  retrial  of  such  issue 
as  was  actually  tried  below,  and,  if  issue  was  not  there  taken  on  the 
facts,  it  cannot  be  taken  on  the  appeal.  People  v.  County  Court,  10  Cal. 
19  ;  Punkenstein  v.  Elgutter,  11  Cal.  328.  But,  under  the  Eev.  Sts.  of 
Massachusetts,  c.  8.T  §  13 — "  any  party  aggrieved  by  the  judgment  of  a 
justice  of  the  peace"  may  appeal — an  appeal  lies  from  a  judgment  ren- 
dered upon  a  default,  as  well  as  from  one  rendered  after  trial  on  an  issue 
joined.  Holman  v.  Sigourney,  11  Met.  436.  An  appeal  lies,  in  Iowa, 
36 
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form,  or  at  least  a  coming  together  by  the  parties,  in  their 
pleadings,  to  a  point  to  be  tried  by  a  jury  as  matter  of  fact, 
or  by  the  court  as  matter  of  law.^  Thus  an  allegation  by  a 
plaintiff  in  a  trustee  process,  that  there  are  goods,  &c.,  de- 
posited with  A.,  and  A.'s  denial  in  his  answer  in  court,  con- 
stitute an  issue;  and  therefore  A.  may  appeal  from  a  judgment 
charging  him  as  trustee,  though  the  principal  defendant  was 
defaulted.^ 

§  14.  Where  the  court  ordered  a  "mis-entry"  to  be  entered, 
in  a  case  that  had  been  pending  several  terms,  because  the 
writ  was  lost,  an  appeal  from  this  order  was  sustained.^ 

§  15.  An  appeal  was  held  not  to  lie  from  a  judgment  on  a 
case  stated  by  the  parties  for  the  opinion  of  the  courf  But 
if  an  appeal  be  made  in  such  case,  and  entered,  the  judgment 
will  be  affirmed,  without  any  inquiry  as  to  its  correctness.' 

§  16.  Statutes  sometimes  restrict  the  right  of  appeal  to 
particular  subjects;  usually  those  connected  with  the  title  to 
real  estate. 

§  17.  Under  a  statute  allowing  appeal  where  the  judgment 
is  final,  and  relates  to  a  franchise  or  freehold,  the  right  of  the 
freehold  must  be  directly  the  subject  of  action,  and  the  j  udg- 
ment  must  be  conclusive  of  the  right  until  reversed.^ 

§  18.  "While  a  statute  was  in  force,  prohibiting  an  appeal 
fi'om  a  justice  of  the  peace,  except  in  certain  specified  cases, 

1  Purple  V.  Clark,  5  Pick.  206.  Wellingtou   u.    Stratton,   11   Mass. 

»  Richards  v.  Allen,  8  Pick.  405.      394. 

■>  Gilbreth  v.  Brown,  15  Mass.  178.        *  11  Mass.  394  ;  Emerick  v.  Arm- 
'  PMUips  V.  Friend,  2  Fairf.  411 ;    strong,  1  Ham.  513. 

6  Rose  V.  Choteau,  11  HI.  167. 


from  a  judgment  by  default,  or  a  decree  pro  confesso.  Woodward  v. 
Whitescarver,  6  Clarke,  1.  A  judgment  upon  a  confession,  reserving 
the  right  of  an  appeal,  is  appealable.    Melins  v.  Home,  29  Geo.  536. 


OH.  XXI.]  APPEAL.  ■  563 

unless  the  sum  in  demand  exceeded  seven  dollars,  an  action 
was  brought  by  the  selectmen  of  a  town,  demanding  seven 
dollars  damages,  to  recover  the  expenses  incurred  by  them, 
in  removing  a  fence  from  the  public  highway,  under  the  act 
to  prevent  and  remove  nuisances;  to  which  the  defendant 
pleaded  the  general  issue,  and  also,  that  the  land  from  which 
the  fence  was  removed  was  his  soil  and  freehold.  Held,  such 
action  was  not  within  a  provision  concerning  appeals  on  plea 
of  title,  nor  one  concerning  appeals  where  the  plaintiff's  right 
of  way  is  in  question.' 

§  19.  A  statute,  prohibiting  an  appeal  to  correct  a  "clerical 
misprision"  until  the  court  below  has  refused  to  correct  it, 
applies  to  a  premature  judgment.^  But  not  to  an  omission 
to  serve  proper  process  on  the  defendant  before  rendering 
judgment.^ 

§  20.  It  is  generally  held,  that,  where  a  party  has  a  judg- 
ment wholly  in  his  own  favor,  and  suffers  no  injury  from  it, 
an  appeal  will  not  be  allowed ;  he  must  prosecute  a  writ  of 
error.' 

§  21.  An  appeal  does  not  lie  for  re-examination  of  facts, 
after  satisfaction  of  the  judgment.* 

§  22.  Appeal  may  be  noticed  in  connection  with  other 
forms  of  rehearing.(a) 

'  Wildman  v.  Eider,  23  Conn.  172.  448  ;  Holton  v.  Ruggles,  1  Root,  318 ; 

2  Webberw.  Webber,  1  Met.  (Ky.),  Raymond  v.  Barker,  2  Root,  370; 

18.  Eyier  v.  Hoover,  8  Md.  1 ;  Barker  v. 

'  Amyx  V.  Smith,  1  Met.  (Ky.),  Hobbs,  6  Ind.  385.     But  see  Lemoir 

629.  V.  Soutb,  10  Ired.  237. 

^  Addix    V.    FaHnestook,  15   HI.        '  Robertsa.  CantreU,3Hayw.220. 

(a)  As  to  new  trial  and  appeal,  in  case  of  a  verdict  against  evidence, 
see  Young  v.  Davis,  30  N.  Y.  (3  Tiffa.),  134;  Morrison  v.  Whiteside, 
17  Md.  452.  It  is  held  that  no  appeal  lies  from  an  order  for  a  new  trial. 
White  V.  Harvey,  23  Ind.  55  ;  Comstock  v.  Ward,  22  111.  248.  In  Illinois, 
a  writ  of  certiorari  to  a  justice  of  the  peace  is  distinct  and  separate  from 
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§  23.  Appeal  and  error  seem  to  be  sometimes  used  pro- 
miscuously.' But  a  statute  allowing  a  writ  of  error  does  not 
take  away  the  right  of  appeal  from  a  final  decree.^ 

§  24.  As  we  have  already  stated,  appeal  is  generally  held 
to  be  an  exclusively  statutory  remedy. 

§  25.  In  Maryland,  the  qualified  rule  is  laid  down,  that, 
■unless  by  express  statute,  an  appeal  will  not  lie  in  any  case 
in  which  a  writ  of  error  would  not  lie.' 

§  26.  In  New  York,  a  final  judgment  was  rendered  in  the 
Supreme  Court  in  May,  1848,  before  the  code  of  procedure 
took  effect.  After  the  code  took  effect,  an  appeal  was  brought 
according  to  its  provisions.  Held,  the  judgment  could  be 
reviewed  only  by  writ  of  error  according  to  the  old  law ;  and 
the  appeal  was  dismissed.^ 

§  27.  An  appeal  does  not  lie  from  an  order  overruling  a 
motion  to  quash  a  writ  of  error  coram  nobis,  it  not  being  a 
final  judgment.'  In  Alabama,  an  appeal  will  not  be  dis- 
missed, because  the  record  shows  that  a  writ  of  error  was 
sued  out  on  the  judgment,  when  it  does  not  appear  that 

'  Nill  V.  Comparet,  16  Ind.  107.  '  Savage,  &c.  v.  Owings,  3  Gill, 

See  Bolton  v.  M'Kinley,  19  111.  404 ;  497. 

Isaacs  V.  Beth,  19  N.  Y.  (5  Smith),  «  Rioe  v.  Floyd,  1  Comst.  608. 

584.  ^  Bridendolph  v.   Zellers,  3   Md. 

2  Hallowell's,  &o.,  20  Penn.  215.  325. 

an  appeal ;  and,  if  dismissed  in  the  Circuit  Court,  an  appeal  or  writ  of 
error  should  be  prosecuted  to  reform  that  judgment.  On  the  hearing 
in  the  Supreme  Court  to  revise  the  judgment  of  the  justice  on  appeal, 
the  judgment  on  the  certiorari  cannot  be  examined.  Chicago,  &c.  E. 
R.  Co.  V.  Whipple,  22  111.  337.  In  Delaware,  appeal  and  certiorari  are 
concurrent  remedies.  Williams  v.  Burohinal,  3  Harring.  83.  Where 
certiorari  issues,  to  test  the  power  and  jurisdiction  of  the  inferior  court 
to  act  at  all  in  the  matter,  and  not  to  try  the  correctness  of  its  action ; 
the  decision  of  the  superior  court  is  appealable.     15  Md.  193. 
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any  transcript  was  filed  at  the  term  to  which  the  writ  was 
returnable,  and  the  judgment  has  not  been  affirmed.' 

§  28.  In  some  cases,  appeal  and  error  are  alike  held  to  be 
an  inapplicable  remedy.  Thus  where  a  party  enters  a  judg- 
ment not  authorized  by  the  verdict,  the  proper  remedy  is  by 
motion,  not  by  appeal  or  error.^  So  where  a  referee  directed 
judgment  for  return  of  possession  or  for  the  ascertained 
value,  and  judgment  was  entered  for  the  value  only;  held, 
it  was  a  mistake  to  be  corrected  on  motion  below,  and  not 
ground  for  an  appeal.' 

§  29.  An  appeal  is  held  not  to  lie  from  an  order  of  a  Circuit 
Court  to  put  a  purchaser  of  property  sold  under  its  direction 
in  possession.     The  proper  remedy  is  an  injunction.^ 

§  30.  Audita  querela  cannot  be  maintained  in  case  of  re- 
fusal to  allow  an  appeal.*  But,  in  Massachusetts,  where  a 
party  intends  to  appeal,  and  supposes  he  has  done  so,  when 
in  fact  he  has  not ;  he  is  entitled  to  a  review.^a) 

''  §  31.  One  cannot  prosecute  his  appeal  from  a  judgment  at 
law  and  his  petition  in  chanceiy  enjoining  collection  thereof, 
at  the  same  time;  the  institution  of  the  equity  proceedings 
is  a  release  of  errors  in  the  action  at  law.' 

§  32.  The  different  proceedings,  in  which  an  appeal  has 
been  claimed,  and  either  admitted  or  denied,  are  of  course  of 
a  very  various  character.  It  is  held,  in  general,  that  a  general 
statute  on  the  subject  of  appeals  applies  only  to  usual  and 

'  Cooper  V.  Maoliu,  25  Ala.  298.  "  Bradish  v.  Eedway,  35  Verm. 

2  Eaton  V.  Caldwell,  3  Min.  134.  424. 

'  IngersoU  v.  Bostwick,  22  N.  Y.        ^  HutcWnsou  v.  Grurley,  8  Allen, 

(8  Smith),  425.  23. 
*  Callan  v.  May,  2  Black,  541.  '  Gordon  v.  Ellison,  9  Iowa,  317. 

{a)  Appeal  and  review  do  not  lie  concurrently.  Kirk  v.  Reynolds,  12 
Cal.  99. 
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ordinary  civil  proceedings,  and  does  not  embrace  proceed- 
ings under  special  acts.'  In  reference  to  the  general  requi- 
site, that  they  must  be  in  their  ■DSLture  judicial,  in  order  to  be 
thus  revised ;  it  is  held,  that,  where  any  power  is  conferred 
upon  a  court,  to  be  exercised  by  it  as  a  court,  in  the  manner 
and  with  the  formalities  of  a  court  and  in  its  ordinary  pro- 
ceedings, the  action  of  such  court  is  to  be  regarded  as 
judicial,  irrespective  of  the  original  nature  of  the  power; 
and  the  determination  of  the  court  thereon  may  be  therefore 
appealable.^(a)  Thus  the  power  of  removal  from  office,  for 
cause,  being  conferred  upon  a  court,  is  a  judicial  and  not  an 
executive  function ;  and  an  order  for  such  removal  is  appeal- 
able.' But  where  a  referee  appointed  by  the  court  to  make 
a  sale  claimed  certain  fees ;  and  the  parties  agreed  to  refer 
the  matter  to  the  judge:  held,  no  appeal  lay  from  his  de- 
cision, as  he  acted  only  as  arbitrator.* 

§  33.  The  question  of  appeal  is  often  raised  in  connection 
with  habeas  corpus.  Where,  as  is  usual,  the  jurisdiction  of  a 
court  of  appeals  extends  only  to  the  final  orders  and  judg- 
ments of  inferior  courts,  and  not  to  those  which  judicial 
officers  are  authorized  to  make  out  of  court ;  an  order  on  a 
writ  of  habeas  corpus  is  not  an  order  of  court,  and  cannot  be 
appealed  from,  even  though  heard  and  decided  in  court.'  So 
an  appeal  does  not  lie  from  a  decision  of  the  court  below  re- 
manding a  prisoner,  brought  up  on  habeas  corpus  to  the 
Supreme  Court,  where  the  jurisdiction  of  the  two  courts  is 
concurrent  in  all  criminal  matters,  and  because  the  decision 
is  not  a  final  judgment.®    Nor  on  the  refusal  of  a  judge 

'  Allen  V.  Hostetter,  16  Ind.  15.  •<  Lansing's,  &o.,  10  Wis.  120. 

2  Henry  v.  Cooper,  22  N.  Y.  (8  ^  Weddington  v.  Sloan,  15  B.  Mon. 

Smith),  67.  147. 

2  Lowe  V.  Commonwealth,  3  Met.  *  Yarbrough  v.  The  State,  2  Tex. 

(Ky.),  237.  519. 

(a)  In  New  York  it  is  appealable,  if  it  is  a  final  order  affecting  a 
substantial  right,  in  a  special  proceeding.  As,  for  example,  an  order 
refusing  the  admission  of  an  attorney,    [Three  judges  dissenting.] 
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below  to  discharge  a  prisoner,  on  the  writ  of  habeas  corpus} 
And  the  appellate  power  conferred  upon  a  court,  to  revise 
the  judgments  of  justices  of  the  peace,  does  not  authorize  that 
court  to  do  so  on  habeas  corpus.^  Kor  does  an  appeal  lie  from 
a  judgment  of  the  court  below,  overruling  a  motion  for  a  dis- 
charge from  custody  upon  the  return  of  a  habeas  corpus,  this 
not  being  a  judgment  or  determination  of  that  court,  in  a 
civil  suit  or  action} 

§  34.  An  appeal  will  not  lie  on  a  refusal  to  grant  a 
mandamus} 

§  35.  It  is  sometimes  held,  that  proceedings  for  contempt 
in  not  carrying  out  orders  of  the  court,  in  the  execution  of 
which  parties  are  interested,  are  appealable,  because  they  are 
in  the  nature  of  civil  remedies.'  Thus  an  order,  fining 
an  attorney  for  contempt,  was  held  the  subject  of  appeal 
before  the  fine  had  been  paid;  an  appeal  not  necessarily 
operating  as  a  supersedeas  in  all  cases.°  But,  on  the  other 
hand,  the  remedy  is  held  not  applicable  in  case  of  contempt, 
unless  specially  authorized  by  statute.'  The  distinction  is 
made,  that,  although  a  court  of  appeals  cannot  and  ought 
not  to  re-try  a  question  of  contempt  or  no  contempt,  and  has 
no  jurisdiction  for  that  purpose;  still  it  has  power  to  revise 
and  correct  erroneous  and  illegal  sentences  or  judgments 
pronounced  against  such  offences.  As  in  case  of  an  order, 
directing  the  name  of  an  attorney  to  be  stricken  from  the 
roll,  upon  charges  of  malpractice  and  oflBeial  misconduct.^ 

§  36.   To  authorize  an  appeal,  there  must  be  a  judg- 

•  Howe  V.  State,  9  Mis.  690.  6  state  v.  Hunt,  4  Stroth.  322. 

"  State,  &o.  V.  Mace,  5  Md.  337.  '  Crow  v.  State,  24  Tex.  12 ;  Huu- 

3  Bell  V.  The  State,  4  Grill,  301.  ter  v.  State,  6  Ind.  423  ;  Cooper,  32 

*  Shrever  v.  Livingston,  &c.,  9  Vt.  253  ;  Martin's  case,  5  Yerg.  456. 
Mis.  196.  *  Turner  u.  Commonwealtli,  2  Met. 

5  State    V.    Giles,  10  Wis.   101 ;     (Ky.),  619. 
"Ware  v.  Robinson,  9  Cal.  107. 


568  THE  LAW  OF  NEW  TEIALS.  [CH.  XXI. 

ment.(a)  Thus,  on  appeal  from  a  justice  of  the  peace,  if  it 
appears  that  no  judgment  was  entered  by  the  justice,  the 
appeal  must  be  dismissed.'  So  if  the  record  does  not  show 
that  a  judgment  was  rendered.^  So  if,  on  appeal,  it  does  not 
appear  of  record  that  a  judgment  has  been  rendered,  but  only 
a  verdict.^  And,  in  Massachusetts,  an  action,  entered  by  the 
defendant  in  the  Court  of  Common  Pleas,  on  appeal  from  a 
justice  of  the  peace,  might  be  dismissed  on  the  defendant's 
motion,  if  the  justice  never  rendered  any  judgment  on  the 
verdict  returned  for  the  plaintiff  on  the  trial  before  him, 
although  the  action  was  one  which  might  have  been  com- 
menced in  the  Court  of  Common  Pleas."*  So  a  decision  on  a 
demurrer  is  a  judgment,  and  must  be  perfected  like  one 
before  it  is  appealable.' 

§  37.  In  addition  to  this  requisite,  appeal,  like  a  writ  of 
error,(5)  is  generally  confined  to  a yinaZ  judgment.  It  cannot 
be  taken,  unless  expressly  authorized  by  statute,  from  a  judg- 
ment merely  interlocutory  or  provisional.^ 

'  Kimble    v.    Eiggin,    2    Greene  Ind.  383 ;  Harting  v.  The  People,  26 

(Iowa),  245.  N.  Y.  (12  Smith),  154 ;  De  Barry  v. 

2  Brown  v.  Soott,  2  Greene  (Iowa),  Lambert,  10   Cal.   503  ;    Griffin   v. 

454.  Cranston,  5   Bosw.   658 ;   Keirle   v. 

'  Harrison  v.  Singleton,  2  Scam.  Shriver,  11  Gill  and  Johns.   405  ; 

21.  The  State   v.   Pepper,  7  Mis.  348  ; 

•*  Bowler  v.  Palmer,  2  Gray,  553.  Gray  v.    Grundy,  2  J.   J.   Marsh. 

'  Cummings  v.  Heard,  2  Min.  34.  134 ;  Horseley  v.  Hopkins,  lb.  54 ; 

5  Lord  V.  Ostrander,  43  Barb.  387 ;  Read  v.  Roble,  4  Yerg.  66  ;  BerryhiU 

15  B.  Men.  47;  Dows  v.  Congdon,  v.  M'Kee,  3  Yerg.   157;  Joslyn  v. 

28  N.  Y.  (1  Tiffa.),  122;  Roome  v.  Sappington,  1  Overt.  222;  Hoyt  ». 

Phillips,  27  N.  Y.  (13  Smith),  357;  Brooks,  10  Conn.  188;   Latham  v. 

Wahner  v.   Shulenberger,  23  Ind.  Bowen,  3  Hawks,  418 ;  Medford  o. 

454;    Meloher  v.   Frendenburg,  18  Harrell,  lb.  41;   Powell  v.  Central 

Ind.  180  ;  Martindale  v.  Brown,  lb.  Plank  Road  Co.,  24  Ala.  441 ;  Keel  v. 

284 ;  M'Gregor  v.  M'Gregor,  32  N.  Y.  Bently,  15  111.  228 ;  Shotwell  w.  Talia- 

(5  Tiffa.),  479  ;  House  v.  Wright,  22  ferro,  25  Miss.  105. 

(a)  It  is  held,  that  an  error  in  entering  judgment  in  a  justice's  court 
can  only  be  corrected  in  the  appellate  court  by  a  reversal  and  bringing 
a  new  action.    Hardy  v.  Seelye,  1  Hilt.  9Q. 

(6)  It  is  sometimes  held  that  error  is  the  only  mode  of  revising  an 
Interlocutory  judgment.    Robinson  v.  Baillead,  2  Tex.  160. 
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§  38.  And  this  rule  applies,  although  a  statute  "  regulating 
appeals"  provides,  that  in  equity  "  any  party  may  appeal  from 
any  order  or  decree;"  such  construction  being  given,  in  view 
of  the  other  provisions  of  that  and  other  kindred  statutes.' 
Thus  an  order  for  the  allowance  of  a  plea,  and  thereupon  for 
the  dissolution  of  an  injunction,  is  not  final  or  appealable.^ 
Nor  an  interlocutory  decree  made  on  a  motion  to  dissolve  an 
injunction.^  Nor  a  mere  decree  for  costs.''(a)  Nor  does  an 
appeal  lie,  where  a  prize  vessel  had  been  condemned,  and  the 
captors  moved  for  judgment  on  a  stipulation  bond,  upon 
which  the  money  had  been  paid  out  of  the  registry  of  the 
court,  and  the  motion  was  overruled.'  Nor  from  an  order 
appointing  a  receiver,  but  making  no  disposition  of  the  funds, 
except  directing  the  payment  of  certain  accrued  costs.^  Nor 
from  an  order  appointing  a  receiver  of  mortgaged  property, 
and  requiring  him  to  rent  out  a  portion  of  it  for  a  limited 
term.'  Nor  a  judgment  for  the  sale  of  mortgaged  lands  for 
the  benefit  of  the  mortgagees,  and  that  a  deduction  for  rents 
and  profits,  received  by  them  while  in  possession,  shall  be 
made  according  to  the  report  of  a  referee  appointed  to  ascer- 
tain the  amount  thereof."  Nor,  an  order  for  an  administrator's 
sale.'    Or,  setting  aside  a  default  and  judgment.'"    So  where  a 

'  Chouteau  v.  Rice,  1  Min.  24.  ^  Eaton,  &o.  v.  Varnum,  10  Ohio 

Mb.  (N.  S.),  622. 

'  Ewing  V.  Kinnard,  2  Tex.  163.  '  Maysville,&o.  v.  Punnett,  15  B. 

*  Higbee  v.  Bowers,  9  Mis.  354.        Mon.  47. 

5  Moore  v.  Schooner,  &o.,  11  Tex.  *  Tompkins  v.  Hyatt,  19  N.  Y. 
655.  (5  Smith),  534. 

9  Love  V.  Mikals,  12  Ind.  439. 
'"  Spaulding  v.  Thompson,  lb.  477. 

{a)  No  appeal  lies,  under  St.  13  and  14  Vict.  c.  61,  §  14,  from  the  de- 
cision of  a  county  court  on  an  interloGutory  matter,  such  as  the  taxation 
of  costs  under  St.  19  and  20  Yict.  c.  108,  2  34.  An  appeal  on  such  a 
matter  having  been  brought,  the  court  refused  to  hear  the  point  argued, 
on  the  ground  that  they  had  no  jurisdiction,  but  entertained  the  appeal 
so  far  as  to  dismiss  it  with  costs.  Carr  v.  Stringer,  1  Ell.  B.  ■&  E.  123. 
A  decree  in  equity,  disposing  of  all  the  matters  in  controversy,  but  re- 
serving the  question  of  costs,  is  interlocutory  and  not  final.  Williams 
V.  Field,  2  "Wis.  421. 
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judgment  is  entered  against  the  defendant,  and  afterwards  the 
court  on  motion  arrests  the  judgment,  but  no  final  judgment 
is  entered  after  the  motion  in  arrest  is  sustained ;  the  case  is 
still  pending  in  the  court  below,  and  an  appeal,  being  pre- 
mature, will  be  dismissed.'(a)  So  an  order,  that,  upon  the 
coming  in  of  a  report  a  peremptory  mandamus  issue,  is  not 
a  final  order,  from  which  an  appeal  will  lie."  Nor  a  judgment 
not  to  transfer  a  suit  to  the  TJ.  S.  Court.^  Nor  a  decree  in 
equity  for  distribution  of  funds  not  collected,  but  secured  by 
judgments,  and  appointing  a  master  to  state  an  account.'' 
Nor  a  decretal  order  sustaining  a  general  demurrer  to  a  bill 
in  equity,  but  not  in  terms  dismissing  the  bill,  or,  if  dis- 
missing it,  not  stating  whether  without  prejudice  or  not;  also 
saying  nothing  about  costs.'  Nor  an  order  of  chancery 
opening  for  review  a  decree  for  alimony,  in  a  divorce  case, 
and  referring  it  to  a  commissioner  to  take  testimony  and 
report.^  Nor  an  order  granting  a  writ  of  alternative  man- 
damusJih)  Nor  a  judgment  quashing  a  writ  of  scire  facias 
upon  a  forfeited  recognizance.^  Nor  from  a  judgment  in  a 
partition  suit,  that  partition  be  made.' 

'  Garesohe   o.   Emerson,  31  Mis.        ^  Perkins   v.    Perkins,  10   Mich. 

258.  425. 

2  People  V.  Haws,  34  Barb.  69.  '  The  State  v.  Anson,  Busb.  302. 

5  Hopper  V.  Kalkman,  17  Cal.  517.        '  The  State  v.  Vanghan,  14  Ark. 

*  Ogilvie  I).  Knox,  &o.,  2  Black,  424. 
539.  9  MoMurtry  v.  Glasscock,  20  Mis. 

5  Blackwood   v.    Van   Vleet,   10  432. 
Mich.  398. 

(a)  In  New  York,  the  special  term  on  motion  amended  a  judgment, 
and  at  general  term  the  order  allowihg  the  amendment  was  reversed.  An 
appeal  therefrom  was  dismissed,  because  the  order  of  reversal  was 
neither  a  final  judgment,  nor  an  order  which  in  effect  determined  the 
action  and  prevented  a  final  and  appealable  judgment,  its  effect  being 
to  leave  in  force  the  original  judgment,  which  was  appealable  unless  the 
right  had  been  lost  by  delay.  N.  Y.,  &c.  v.  North,  &c.,  23  N.  Y.  (9 
Smith),  357. 

(6)  In  New  York,  an  appeal  lies  from  an  order  issuing  a  mandamus, 
under  the  statute  of  1854,  authorizing  an  appeal  "  from  any  judgment, 
order  or  final  determination,  made  at  any  special  term  of  the  court  in 
any  special  proceeding  therein."    People  v.  Schoonmaker,  19  Barb.  657. 
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§  39.  And  an  appeal  does  not  lie  from  a  judgment  of  non- 
suit for  not  complying  with  an  interlocutory  order.^ 

§  40.  It  is  held  that  a  criminal  case  cannot  be  brought  into 
the  appellate  court,  by  agreement,  before  a  final  judgment 
below.^ 

§  41.  It  is,  however,  sometimes  held,  that  an  appeal  lies  from 
an  interlocutory  decree.'  And  numerous  cases  illustrate  the 
rightof appeal  from  ajudgment  which issubstantiallyfinal.^(a) 
As  in  case  of  the  appointment  of  a  receiver  and  a  final  ac- 
count.' So  in  case  of  a  conditional  injunction.^  Or  an  order 
setting  aside  a  sale  of  mortgaged  premises,  made  under  a  de- 
cree of  foreclosure ;  which  is  final  as  to  the  purchaser  after  con- 
firmation of  the  commissioner's  report.'  Or  an  order  made 
under  §  4094  of  (Mich.)  Comp.  L.,  punishing  a  party  for  a  con- 
tempt for  violating  an  injunction.'  Or  the  finding  a  certificate 
required  by  the  "  landlord  and  tenant"  act  of  Illinois.'  Or  an 
order  setting  aside  an  execution  sale,  and  ordering  a  new  exe- 
cution ;  upon  the  ground  that  it  is  final,  afiects  a  substantial 
right,  and  is  made  on  a  summary  application  after  judgment. 
(Minnesota  Eev.  St.  c.  80,  §  11,  subd.  3.)'°  Or  a  judgment 
overruling  a  motion  to  quash  an  execution."  So,  in  Minne- 
sota, a  decision  on  a  motion  to  strike  out  pleadings  or  parts 
thereof,  in  an  equitable  action,  is  appealable.^^  And  an 
appeal  lies  from  a  judgment  on  an  issue  found  between  the 
plaintiff  in  attachment  and  an  interpleader,  before  the  final 
determination  of  the  cause  between  the  plaintiff  and  defend- 

'  Hoyt  V.  Brooks,  10  Conn.  188.  s  Ely  v.  Frisbie,  17  Cal.  250. 

2  Rutter  V.  State,  1  Clarke  (Iowa),  '  Bullard  v.  Green,  9  Mich.  222. 

99.  8  People  v.  Simonson,  lb.  492. 

5  Gover  v.  Hall,  3  Har.  &  J.  43 ;  '  -vsTade  v.  Halligan,  16  ni.  507. 

Smith  V.  Lawrence,  3  Wis.  779.  ">  Tillman  v.  Jackson,  1  Min.  183. 

*  Adams  v.  Woods,  18  Cal.  30 ;  "  Scott  v.  Allen,  1  Tex.  508. 

Graff  V.  Merchants,  &o.,  18  Md.  364.  "2  Wolf  v.  Banning,  3  Min.  202. 

5  Neall  V.  Hill,  16  Cal.  145. 

{a)  In  Louisiana,  an  exception  is  made  to  the  general  rule,  in  case  of 
irreparable  injury.  White  v.  Oazenave,  14  La.  An.  57 ;  Horton  v. 
Thornhill,  14  lb.  142 ;  Young  v.  Chamberlin,  lb.  687. 
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ant.'  So  the  court  has  jurisdiction  to  determine  who  has 
the  right  to  the  control  of  a  suit,  brought  in  the  name  of  one 
for  the  benefit  of  another ;  and  its  decision  is  appealable.^  So 
where  a  justice,  on  hearing  the  evidence,  nonsuited  the  plain- 
tiff; it  was  held  a  judgment  on  the  merits,  from  which  the 
plaintiff  might  appeal.^  And  if  the  court  arrest  judgment, 
or  send  the  parties  out  of  court  without  giving  any  judgment, 
in  cases  where  an  appeal  lies  from  a  final  decision ;  an  appeal 
may  be  sustained.'* 

§  42.  And,  although  an  appeal  cannot  be  taken  until  final 
judgment:  yet  where,  as  in  some  States,  appeal  is  in  the 
nature  of  application  for  a  new  trial,  and  involves  or  turns 
upon  questions  of  law ;  it  is  held  the  right  and  duty  of  appel- 
late courts  to  revise  interlocutory  orders  and  decrees  affect- 
ing rights,  equally  with  final  decrees.  The  enunciation  by 
the  judge  of  the  law  upon  the  facts  is  the  judgment,  and, 
whether  partial  or  final,  it  is  the  function  of  appellate  courts 
to  determine  whether  it  is  correct  or  not."  Thus  an  appeal 
from  the  decree  for  a  rule  in  a  partition  suit  brings  up  the 
order  ratifying  the  return  of  the  commissioners.  (Md.)  St. 
1830,  c.  185.^  So  after  final  judgment  upon  issues  of  fact, 
against  one  whose  demurrer  has  been  overruled,  he  may  ap- 
peal from  the  ruling  on  the  demurrer.'  And  after  reversal 
of  an  interlocutory  order  in  equity  upon  a  demurrer,  the  case 
will  be  remanded,  and  not  finally  disposed  of  in  the  appel- 
late court.^ 

§  43.  A  judgment  of  a  justice,  after  reciting  the  names  of 
the  parties,  the  amount  claimed,  the  cause  of  action,  and  that 
the  cause  had  come  before  him  by  change  of  venue,  recited, 
that  the  parties  met  by  counsel  before  him,  that  the  testimony 

'  Weiseneoker K.Kepler, 7 Mis. 52.  '  State  v.  Nortbern,  &o.,  18  Md. 

'  May  V.  Hardin,  13  B.  Mon.  344.  193. 

»  Smith  V.  Crane,  12  Verm.  487.  «  Phelps  v.  Stewart,  17  Md.  231 ; 

*  Lamphear  v.  Lamprey,  4  Mass.  Joslyn  v.  Sappington,  1  Overt.  222. 

108  ;  Tappan  v.  Bruen,  5  Mass.  195 ;  '  Sohindel  v.  Saman,  13  Md.  310  ; 

Bemis  v.  Faxon,  2  Mass.  141 ;  Buck-  Maynard  v.  Hoskins,  8  Mich.  81. 

man  v.   Buokman,  4   N.   H.   319;  s  Pierson    v.    David,    1    Clarke 

Page  V.  Hurd,  1  Aik.  105.  (Iowa),  23. 
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was  heard,  and  that  "it  is  believed  that  the  plaintiff  is  en- 
titled to  seventy-five  dollars  debt,  and  costs  taxed  as  follows." 
Held,  that  this  appeared  to  be  a  final  adjudication,  exhibiting 
the  parties,  the  matter  in  dispute,  and  the  result,  and  mere- 
fore  a  good  final  judgment  to  be  appealed  from.' 

§  44.  Questions  sometimes  arise,  as  to  what  constitutes  the 
final  judgment  or  decree. 

§  45.  Thus  where,  in  the  United  States  Court,  upon  a 
libel  against  ship-owners,  a  decree  passed  against  them  for 
over  $2,000,  with  leave  to  set  off  a  sum  due  them  for  freight, 
which  would  reduce  the  amount  decreed  against  them  to  less 
than  $2,000 ;  and  the  party  elected  to  make  the  set-oft', 
saving  his  right  to  appeal :  held,  the  reduced  decree  was  the 
final  decree,  and  the  party  could  not  save  a  right  of  appeal 
where  it  was  not  allowed  by  act  of  Congress.^  Afld  it  is 
held,  that  the  practice  of  making  a  decree  final  in  form,  by 
anticipation  of  a  commissioner's  report  on  a  reference  to 
him,  is  objectionable,  and  the  decree  will  not  be  considered 
final  for  purposes  of  appeal,  until  the  commissioner's  report 
is  actually  made  and  allowed.^ 

§  46.  As  in  case  of  new  trial,  an  appeal  cannot  be  taken 
from  rulings  or  decisions  upon  matters  which  are  merely 
discretionary*  Thus  from  a  refusal  to  grant  a  continuance, 
on  account  of  the  absence  of  a  witness,  although  the  court 
may  have  mistaken  the  rights  of  parties  as  to  compelling 
attendance."    Or  leave  to  amend  pleadings.*    Or  refusing 

'  Stowers   v.   Milledge,  1   Clarke  168 ;  Price  v.  Orange,  Wright,  568 ; 

(Iowa),  150.  35  Ala.  226 ;  Sayre  v.  Durwood,  35 

"  Sampson  V.  Welsh,  24  How.  207.  Ala.  247  ;  Gandy  v.  Humphries,  35 

3  Enos  V.  Sutherland,  9  Mich.  148.  Ala.  617  ;  People  v.  The  New  York, 

<  Ellicott  V.  Eustace,  6  Md.  506 ;  &c.,  29  N.  Y.  (2  Tiffa.),  418  ;  Dows 

The  State  v.   Bogue,  9  Ired.   360;  ^.  Congdon,  28  N.  Y.  (1  Tiffa.),  122. 

State  V.  Lamon,  3  Hawks,  175  ;  Sneed  '  Locket  v.  Child,  11  Ala.  640. 

V.  Lee,  3  Dev.  364;  Cannon  v.  Bee-  ^  New  York,  &c.  v.  North,  &o.,  23 

mer,  3  Dev.  363  ;  Ballengerw.  Barnes,  N.  Y.  (9  Smith),  357  ;  6  Md.  506. 

lb.  460;   Pratt  v.  Kitterell,  4  Dev. 
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leave  to  file  a  supplemental  answer  in  equity.^  Or  a  ruling 
upon  the  question,  whether  counsel  may  open  and  close  to 
the  jury,  unless  decided  abuse  be  shown.'  Or  an  order 
settfng  aside  a  foreclosure  sale,  and  directing  a  re-sale.'  Or 
an  order  vacating  a  decree  fro  confesso^  and  allowing  the  de- 
fendant to  answer."  Or  the  refusing  a  new  trial,  unless  a  re- 
mittitur is  entered  as  to  a  portion  of  the  verdict.^  So  decisions 
as  to  a  change  of  venue  in  a  criminal  case  are  not  appealable.^ 
So  where  the  United  States  Circuit  Court  certified,  that  they 
had  divided  in  opinion  upon  a  question,  whether  a  party  had 
a  right  to  proceed  summarily  on  motion  to  vacate  a  decree 
in  that  court;  held,  the  question  was  one  of  practice^  in  re- 
gard to  which  the  court  had  discretionary  power,  which 
could  not  be  revised  upon  appeal.^  So  the  question  of  grant- 
ing a  rehearing,  after  an  amendment  to  a  bill  in  equity,  is 
addressed  to  the  discretion  of  the  court,  from  whose  decision 
no  appeal  lies.*  So  the  court  has  power  and  discretion  to 
talce  up  a  case  out  of  the  regular  order ;  if  the  party  objects, 
he  should  move  for  a  continuance,  and  except  to  the  ruling 
of  the  court  thereon ;  he  cannot  except  to  the  action  of  the 
court  in  taking  up  the  case.'  So  an  order  of  reference, 
in  a  case  in  which  the  court  has  authority  to  refer  at 
its  discretion,  is  not  appealable."  So  a  motion  to  open  a 
default  is  addressed  to  the  discretion  of  the  court,  and  from 
its  order  no  appeal  lies."  Nor  from  an  order  quashing  an 
order  of  attachment.''(a)    Nor  an  order  on  a  motion  for  a 

'  Calvert  v.  Carter,  18  Md.  73.  «  Hoyt  v.  Smith,  28  Conn.  466. 

2  Smith  V.  Coopers,  9  Iowa,  376.  ^  French  v.  Howard,  14Ind.  455. 

3  Buffalo,  &o.  V.  Newton,  23  N.  Y.       »  Ubadell  v.   Root,  ■  1  Hilt.  173  ; 
(9  Smith),  160.  Kennedy  v.  Shilton,  lb.  546. 

'  Perrin  v.  Oliver,  1  Min.  202.  "  Muldenor  v.  MoDonogh,  2  Hilt. 

*  Baltimore  v.  Reynolds,  18  Md.  46 ;  Churchill  v.  Mallison,  lb.  70. 
270.  '^  Humphrey   w.    Hezlep,   1    Min. 

6  McCorkle  v.  State,  14  Ind.  39.  239. 
'  Wiggins  V.  Gray,  24  How.  303. 


(a)  A  party  not  entitled  to  a  new  trial,  as  matter  of  right,  moved  for 
one,  which  was  granted  by  the  court  in  its  discretion,  upon  terms.  He 
appealed  from  the  order  granting  it  on  terms,  asking  its  reversal  on 
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new  trial.^  Or  on  an  application  to  open  a  sale  under  a 
judgment,  on  the  ground  of  misapprehension  as  to  the  time 
of  sale ;  or  other  proceedings,  not  affecting  the  regularity  of 
the  proceedings.' 

§  47.  It  is  sometimes  held,  however,  that  orders  made  in 
the  discretion  of  the  court  may  be  appealed  from.'  Thus 
the  qualified  rule  is  laid  down,  that  the  court  above  will  not 
review  decisions  on  matters  of  practice  which  depend  chiefly 
on  discretion,  except  in  very  gross  cases.*  So  that,  if  the 
refusal  of  a  justice  to  allow  an  amendment  of  pleadings  is 
in  any  case  ground  of  appeal,  it  can  only  be  so  when  in- 
justice will  result  from  refusal  of  the  application.'  And,  in 
Iowa,  under  the  code,  the  refusal  to  allow  an  amendment  is 
appealable.*  So  the  setting  aside  of  a  default.'  And  an  ap- 
peal was  allowed,  where  the  opinion  of  the  judge  showed 
that  the  order  asked  for  was  refused,  not  on  grounds  which 
were  within  his  discretion,  but  because  he  thought  the  merits 
of  the  case  against  the  mover.'  So  where  a  superior  court, 
having  an  absolute  discretion  to  pronounce  on  a  matter  de- 
cided in  the  county  court,  gaye  a  judgment,  not  in  the  exer- 
cise of  such  discretion,  but  in  obedience  to  a  supposed  but 
mistaken  principle  of  law.' 

§  48.  The  principle  of  discretion  lies  in  part  at  the  founda- 
tion of  the  rule  already  considered  (§  32),  that  the  exercise  of 
a  ministerial  power  reposed  in  a  court  cannot  be  revised  by  a 
court  of  appeals ;  but  such  court  can  take  cognizance  only 
of  judicial  acts.    As  in  case  of  acts  which  do  not  violate  any 

'  Dufolt  V.  Gorman,  1  Min.  301 ;  ^  Harvey  v.  Spaulding,  7  Clarke, 

2  Kingsland  v.  Bartlett,  28  Barb.  423. 

480.  '  Harrison  v,  Kramer,  lb.  543. 

'  Farmers',  &c.  v.  Griffith,  2  Wis.  '  Artisans',  &c.  v.  Treadwell,  34 

443.  Barb.  553. 

<  Oldham  v.  Staker,  22  Tex.  200.  "  Powell  v.  Jopling,  2  Jones,  400. 

s  Tattersall  v.  Hass,  1  Hilt.  56. 

account  of  the  terms.  Held,  being  a  matter  of  discretion,  it  was  not 
reviewable  on  appeal.    Burger  v.  White,  2  Bosw.  92. 
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right  defined  and  regulated  by  law,  or  the  exercise  of  powers 
confided  to  executive  ofiicers.^ 

§  49.  The  right  of  appeal  may  be  lost  by  negligence,^  or  by 


§  50.  Thus  in  case  of  appeal  from  a  default,  an  appearance 
of  the  party  is  a  waiver  of  objections  prior  to  the  default." 
So  an  appeal  from  a  justice  of  the  peace  gives  the  court 
jurisdiction,  though  the  party  was  not  served  with  process." 
So  the  defendant  in  a  suit  before  a  justice  pleaded  in  abate- 
ment, and  the  justice  rendered  judgment  against  him  on  the 
plea.  He  then  moved  for  an  appeal,  but  the  justice  refused 
to  allow  it,  and  required  him  to  plead  to  the  merits.  He 
then  pleaded  the  general  issue,  on  which  judgment  was  ren- 
dered against  him.  He  then  moved  for  an  appeal  from  both 
judgments,  and  the  justice  allowed  both  appeals.  Held,  the 
defendant,  by  pleading  to  the  merits,  had  waived  his  right  to 
appeal  from  the  judgment  upon  the  plea  in  abatement,  and 
the  case  could  be  heard  in  the  Superior  Court  only  upon  a 
plea  to  the  merits.  So  although  the  justice  had  refused  to 
allow  the  appeal,  and  had  required  the  defendant  to  plead  to 
the  merits,  as  the  justice  had  no  right  to  refuse  it,  and  could 
have  been  compelled  to  grant  it  by  a  mandamus.® 

§  51.  And  the  general  rule  is  laid  down,  although  perhaps 
more  particularly  applicable  to  questions  of  revision  in  mat- 
ters of  law,  that  appellate  courts  will  not  reverse,  for  causes 
not  mooted  or  objections  not  raised  in  the  court  below.  A 
party  is  not  at  liberty  to  rely  upon  one  set  of  objections 
before  the  court  below,  and  then  seek  to  reverse  their  judg- 

'  Gorham  v.  Luckett,  6  B.  Mod.  «  Fee  v.  Big,  &o.,  13  Ohio  St.  663. 

146.  6  Ohio,  &o.  V.  M'Cutchin,  27  111. 

2  Whitmore  v.  Divilbis,  10  Iowa,  9  ;  Murphy  v.  Williams,  1  Pike,  376  ; 

68.  Childres  v.  Mayor,  &o.,  3  Sneed,  347. 

'  Holbrook  v.  Coney,  25  111.  543  ;  See  Granger  v.  Buziok,  3  Iowa,  570. 

Champion  «.  The  Plymouth,  &c.,  42  «  Prosser  v.  Chapman,  29  Conn. 

Barb.  441.  515. 
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ment  upon  grounds  which  had  not  been  distinctly  presented 
for  their  adjudication.\a)  Preliminary  objections,  not  afifect- 
ing  the  merits,  must  affirmatively  appear  to  have  been  taken 
below,  or  they  will  not  be  considered  on  appeal.^  Thus  the 
irregularity  of  an  appeal  is  waived  by  an  appearance  in  the 
appellate  court.'  Where  there  is  a  fatal  objection  to  the 
right  of  appeal,  the  respondent  ought  to  apply  to  quash  the 
appeal,  and  not  to  wait  till  the  hearing  to  urge  such  objec- 
tion to  its  competency.*  So  on  appeal  from  a  justice  of  the 
peace,  if  no  objection  to  the  irregularity  of  the  appeal  is 
taken  in  the  Circuit  Court,  the  Supreme  Court  will  presume 
it  to  have  been  regularly  taken.'  So,  on  appeal  from  a 
justice's  court,  the  objection  that  the  suit  was  not  brought  in 
the  proper  township  cannot  be  taken  in  the  appellate  court, 
unless  before  taken  in  the  justice's  court.^  So  an  appeal 
from  a  justice  of  the  peace  prevents  the  party  appealing 
from  objecting  before  the  higher  court,  that  the  justice 
issued  the  process  and  determined  the  case  in  a  place  beyond 
his  precinct.'  So  an  attachment  returnable  before  a  justice 
of  the  peace  cannot  be  quashed  in  the  appellate  court, 
because  the  attachment  was  not  executed  in  the  county  in 
which  it  issued ;  the  objection  not  having  been  taken  before 
the  justice.'  So,  in  an  action  of  ejectment,  an  appeal  was 
entered  by  one  of  the  lessors  of  the  plaintifi'.  At  the  trial, 
the  counsel  for  the  defendant,  iu  his  concluding  argument, 
moved  to  dismiss  the  appeal  for  want  of  evidence  of  appeal. 
Held,  such  motion  was  made  too  late,  even  if  it  could  have 

'  Vantilburgh  v.  Shann,  4  Zabr.  ^  Maxam  v.  Wood,  4  Blackf.  297. 

740.  s  Allison  v.  Sedges,  5  Blackf.  546. 

2  Merritt  v.  Thompson,  1  Hilt.  550.  ?  Monroe  v.  Brady,  7  Ala.  59. 

'  Pearoe  v.  Swan,  1  Scam.  266.  *  Slaton  v.  Apperson,  15  Ala.  721. 

*  Tronson  v.  Dent,  36  Eug.  Law 
&  Eq.  41. 

(a)  More  especially  where  the  parties  have  mutually  stipulated  that 
no  appeal  shall  be  taken,  and  this  agreement  has  been  made  a  part  of 
the  record  by  order  of  the  lower  court;  the  Court  of  Appeals  will  re- 
fuse to  pass  upon  questions  thus  waived.  Townsend  v.  Masterson,  &c., 
15  N.  Y.  (1  Smith),  587. 
37 
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been  sustained  at  any  time."  So,  in  Maryland,  a  bill  in 
equity  was  filed  by  a  legatee  against  an  executor  and  the 
sureties  "upon  his  bond,  and,  having  been  dismissed  as  to  the 
sureties,  the  complainant  appealed.  Held,  no  objection  to 
the  jurisdiction  appearing  by  the  record  to  have  been  made 
in  the  court  below,  by  the  Act  of  1841,  c.  163,  the  appellate 
court  was  precluded  from  considering  that  question.^  So, 
in  a  suit  for  freedom,  a  special  verdict  found,  that  the  defend- 
ant took  the  plaintiff  into  his  possession  in  another  county, 
but  not  that  he  detained  the  plaintiff  as  a  slave  in  the  county 
where  the  suit  was  brought.  These  facts  were,  however, 
alleged  in  the  petition.  On  appeal,  held,  such  detention  was 
necessary  to  give  the  court  jurisdiction,  but  the  objection 
could  not  be  first  taken  in  an  appellate  court,  but  should 
have  been  pleaded  or  raised  by  rule  or  motion  before  the 
jury  were  sworn.^ 

§  52.  A  similar  rule  is  adopted  in  reference  to  the  evidence 
and  course  of  the  trial  in  the  court  below ;  more  especially 
with  reference  to  objections  not  affecting  the  merits.  Thus  if 
a  fact,  which  the  plaintiff  probably  could  have  proved,  as  for 
example  a  conversion,  was  assumed  without  objection  at  the 
trial,  the  defendant  cannot  afterwards  object  that  it  was  not 
proved.^  So,  in  Maryland,  where  advantage  is  not  taken  in  the 
court  below  of  the  insufficiency  of  a  notice  to  charge  indor- 
sers ;  it  cannot,  by  the  Act  of  1830,  c.  186,  be  done  on  appeal.' 
So  the  filling  up  of  a  blank  indorsement  is  a  mere  matter  of 
form,  and  its  omission  cannot  be  taken  advantage  of  on 
appeal,  unless  the  objection  is  raised  in  the  court  below.^ 
Nor  the  defence  of  usury,  in  an  action  on  a  promissory  note, 
after  a  motion  to  dismiss  the  case  had  been  overruled.'  So 
where,  by  a  policy  of  insurance,  the  amount  in  case  of  loss 
was  payable  in  ninety  days;  an  objection  that  the  suit  was 

'  Kinsey  v.  Sensbough.'s,  &;c.,  17  ■■  Lee  v.  Sclimidt,  1  Hilt.  537. 

Geo.  640.  '  Manning  v.  Hays,  6  Md.  6. 

''  Knight  V.  Brawuer,  14  Md.  1.  «  Soammou  v.  Adams,  11  111.  575. 

'  Hunter  v.  Humphreys,  14  Gratt.  7  Bates  v.  Bulkley,  5  Gilman,  389. 

287. 
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brought  before  the  ninety  days  expired,  if  not  taken  at  the 
trial,  is  not  good  on  appeal.^  So,  on  a  trial  in  ejectment,  the 
record  of  a  judgment,  in  a  scire  facias  to  foreclose  a  mort- 
gage, ordering  a  sale  of  the  premises,  was  read  in  evidence 
without  objection.  The  judgment  did  not  describe  the 
premises.  Held,  the  judgment,  although  technically  defec- 
tive, could  not  be  vitiated  in  a  collateral  proceeding,  and  the 
objection  could  not  be  raised  in  the  appellate  court  for  the 
first  time.^  Nor,  where  a  decree  of  partition  is  a  necessary 
link  in  a  chain  of  title,  an  objection  that  the  decree  had  not 
been  recorded  in  the  county  where  the  land  Jies.^  So  if  the 
good  faith  of  an  assignment  of  wages  is  not  questioned  in 
the  court  below,  at  the  hearing  of  a  trustee  process  by  which 
the  wages  are  sought  to  be  held ;  it  cannot  be  questioned  in 
the  court  above,  on  appeal.^  So  the  plaintiff's  title  under 
a  foreign  bankrupt  law  is  a  question  not  to  be  raised  in  the 
appellate  court  for  the  first  time.  Nor  the  point,  that  it 
does  not  appear  that  a  corporation  had  power  to  make  the 
contract  sued  on.°  And,  on  appeal  from  a  justice,  a  plaintiff 
is  not  authorized  to  increase  the  amount  of  his  demand;  the 
same  cause  of  action  must  be  tried  anew,  and  a  new  action 
is  not  to  be  substituted.'  So  coverture  cannot  be  insisted  on 
as  a  defence  upon  appeal,  when  it  was  neither  set  up  in  the 
answer  nor  raised  at  the  trial,  the  defendant  having  been  a 
feme  sole  when  the  suit  was  brought.*  So  A.  sued  B.'s  ex- 
ecutors for  services  rendered  B.  Answer :  1.  Not  indebted. 
2.  Payment.  3.  Limitations.  In  the  Supreme  Court  the 
further  objection  was  made,  that  A.  had  not  duly  filed  his 
claim  in  the  probate  office.  Held,  as  the  objection  was  not 
taken  in  the  pleadings  below,  it  came  too  late.'  So  where  a 
vessel  was  condemned  as  unseaworthy  during  the  voyage ; 

1  Bumstead  v.  Dividend,  &o.,  2  '  Burbage  u.  Squires, 3  Met.  CKv  V 

Kern.  81.  77.                                 .            v   j-  y 

«  Bellingall  v.  Duncan,  3  Gilm.  s  Castree  v.  GaTille,4E.  D.  Smith 

477.  425. 

'  Wynn  v.  Harman,  5  Gratt.  157.  ^  Hardin  v.  Crist,  7  Ind.  167.    See 

■•  Boydenv.  Leonard,  2  Allen,  4U7.  Donohue  u.  Henry,  4  E.  D.  Smith 

*  Mosselman  v.  Caen,  34  Barb.  06.  162. 

5  Bank,  ho.   u.   Ellery,  34  Barb. 
630. 
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on  appeal,  the  court  refused  to  consider  whether  the  under- 
writers were  thereby  discharged,  the  question  not  having 
been  raised  below.' 

§  53.  The  same  principle  of  waiver  (as  appears  by  some  of 
the  citations  in  §  52)  is  often  applied  to  the  pleadings.  Thus 
an  objection  to  the  sufficiency  of  a  complaint  cannot  be  first 
taken  on  appeal.^  So  it  is  held,  in  Iowa,  that  questions  as  to 
the  sufficiency  of  an  indictment  do  not  properly  arise  in  the 
appellate  court,  unless  there  has  been  a  demurrer,  or  a  motion 
to  set  aside  the  indictment,  or  in  arrest  of  judgment.^  So,  on 
appeal  from  a  justice  of  the  peace,  the  court  is  held  to  be  re- 
stricted to  the  issue  or  issues  of  law  or  fact  framed  below, 
and  appearing  upon  the  record.  And  where,  before  the 
justice,  the  plaintiff  omits  to  reply  to  the  demurrer  or  plea; 
he  cannot,  on  appeal,  object  to  the  form  of  the  plea.  So 
where  a  defendant,  in  a  suit  before  a  justice,  pleads  his 
discharge  under  the  bankrupt  act,  and  the  plaintiff  goes  to 
trial  without  replying;  he  cannot,  on  appeal,  prove  a  new 
promise,  subsequent  to  the  discharge.''  So  in  an  action  for 
taking  and  converting  timber,  where  evidence  was  given 
of  the  value  of  shingles  made  from  the  timber,  and  the  de- 
fendant did  not  object  because  of  any  defect  in  the  complaint, 
and  the  plaintiff  recovered  full  damages ;  the  objection  can- 
not be  raised  on  appeal.^  So  the  want  of  a  declaration  in  a 
writ  cannot  be  first  taken  advantage  of  on  appeal,  after  a 
trial  on  the  merits  in  the  inferior  court."  Nor  a  variance 
between  the  pleadings  and  the  evidence.'  Nor  that  a  decla- 
ration in  trespass  quare  clausum  was  not  broad  enough  to 
cover  the  locus  in  quo.^  So,  on  appeal  from  a  justice,  if  the 
parties  voluntarily  try  an  action  of  tort,  under  pleadings 
applicable  only  to  an  action  ex  contractu;  it  is  a  waiver  of  all 
objections  to  the  form  of  the  action,  and  also  to  any  variance 

'  Insurance  Co.,  &c.  v.  Mordecai,  '  Rice   y.    Hollenlieck,  19   Barb. 

22  How.  111.      .  664. 

2  Pope  V.  Dinsmore,  29  Barb.  367.  ^  Lane  v.  Roberts,  3  Gray,  514. 

3  State  V.  Burge,  7  Clarke  (Iowa),  '  Barnes  v.   Perine,  2  Kern.   18  ; 
255.  20  Penn.  432. 

*  Ross  V.  Hamilton,  3  Barb.  609.  ^  Chandler  v.  Walker,  1  Fost.  282. 
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between  the  form  of  proceeding  before  the  justice  and  that 
on  appeal.'  So  objections  to  the  suf&eiency  of  a.  libel  are 
too  late,  when  taken  in  the  appellate  court.^  And  if  no 
pleas  are  filed  in  the  inferior  court,  the  appellate  court  will 
not  permit  such  pleas,  and  the  only  matter  subject  to  review 
is  the  assessment  of  damages.^  So  an  objection  to  a  bill  for 
foreclosure,,  that  it  does  not  allege  title  in  the  mortgagor 
when  he  executed  the  mortgage,  must  be  taken  in  the  court 
below.*  So  where  a  declaration  in  assumpsit  contained  two 
counts,  and  judgment  was  rendered  on  default,  and  entire 
damages  assessed  by  a  jury ;  held,  the  objection  could  not  be 
first  made  in  the  Supreme  Court,  that  one  of  the  counts  was 
bad.*  And  where,  on  demurrer,  judgment  is  given  against 
the  plaintiff,  and  he  asks  and  obtains  leave  to  amend,  and 
does  amend,  he  abandons  his  right  to  appeal.^  So  a  judg- 
ment declared,  that  the  defendant  held  a  lease  for  the  plain- 
tiff's use,  and  required  him  to  assign  it,  on  being  indemnified 
against  its  personal  covenants,  the  plaintiff  refunding  the 
rent  and  taxes  already  paid.  The  defendant  enforced  the 
provisions  in  his  favor,  and  then  appealed  from  the  judg- 
ment. Held,  the  right  of  appeal  was  waived  by  enforcing  a 
part  of  the  judgment,  all  the  provisions  being  connected  and 
dependent.'  So  the  objection,  that  a  foreign  executor  has 
not  filed  letters  in  the  State,  &c.,  before  bringing  suit  under 
the  statute,  must  be  made  in  the  court  below.'  So  in  a  com- 
plaint for  an  account,  notwithstanding  a  previous  settlement, 
on  account  of  fraudulent  overcharges,  the  complaint  alleged 
the  fraudulent  overcharges  generally,  and  specified  some  of 
them.  It  was  not  professed  in  the  complaint  that  all  were 
specified,  and  some  were  proved  at  the  trial  that  were  not 
specified,  but  without  objection  on  that  ground.  Held,  the 
objection  could  not  be  taken  on  appeal.'    So  it  is  too  late  to 

'  Steckel  v.  Weber,  20  Penn.  432.  6  stoddart  v.  Newman,  7  Har.  & 

2  Witherspoon  v.  Wallis,  2  Ala.  J.  251. 

667  ;  Monroe  v.  Brady,  7  Ala.  59.  ^  Bennett  v.  Van  Syokel,  18  N.  Y. 

'  Dunn  V.  Littlefield,  2  R.  I.  97.  (4  Smith),  481. 

*  Pattison  v.  Shaw,  6  Ind,  377.  '  Wayland  v.  Porterfield,  1  Met. 

6  Lackey  v.  Coffin,  7  Ind.  169.  (Ky.),  638. 

»'  Sheldon  v.  Wood,  2  Bosw.  267. 
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object  for  the  first  time  on  appeal,  that  the  case  was  tried  by 
the  court  without  a  jury.^ 

§  54.  Upon  a  similar  principle,  an  agreement  to  appeal 
gives  the  appellate  court  jurisdiction,  though  the  case 
should  properly  have  been  brought  up  on  error.^  So  where 
parties  agree  in  open  court  that  judgment  shall,  be  entered, 
and  that  one  of  them  may  appeal  without  security,  and  such 
an  appeal  is  taken,  and  various  acts  are  done  by  both  parties 
treating  the  case  as  appealed ;  one  of  them  cannot  deny  that 
an  appeal  has  been  properly  taken.^  So  a  motion  to  quash 
an  appeal  from  a  justice  of  the  peace  will  not  be  entertained, 
after  the  case  has  been  referred  to  arbitrators,  a  trial  had 
upon  the  merits,  an  an  award  filed.^  So  when  ah  admission 
of  record  is  made  by  counsel  in  the  court  below,  for  the 
purpose  of  obviating  the  necessity  of  proof;  it  will  be  pre- 
sumed that  he  had  authority  to  make  it,  and  the  admission 
cannot  be  withdrawn  in  the  appellate  court.^  So  where 
counsel  in  the  court  below  admits  a  letter  to  be  genuine,  the 
handwriting  need  not  be  proved  on  appeal.^  So  a  party, 
who  moves  for  a  nonsuit  on  a  specific  ground,  cannot  on 
appeal  assume  a  new  one.'  And,  on  the  other  hand,  if  a 
motion  for  a  nonsuit  is  not  made  at  the  trial,  the  court  above 
will  not  consider  whether  the  plaintiff  should  have  been 
nonsuited  or  not.^  So,  that  nominal  defendants  were  not 
formally  defaulted,  and  that  issue  was  not  joined,  cannot  be 
taken  as  an  objection  for  the  first  time  in  the  Supreme 
Court.s 

§  55.  It  is  held,  that,  as  the  appellate  court  does  not 
generally  inquire  into  matters  not  submitted  to  the  court 

'  Smith  V.  Brannan,  13  CaL  107  ;  '  Montgomery  v.  Givhan,  24  Ala. 

Burgess  v.  Matlock,  12  Ind.  357.  568. 

2  Ryan  v.  Anderson,  24  lU.  652.  s  Overholtzer    v.    McMichael,    10 

'  Lentilhon  v.  New  York,  3  Sandf.  Penn.  139. 

721.  7  Mateer  v.  Brown,  1  Cal.  231. 

'  Greenawalt  v.  Shannon,  8  Penn.  '  Rockingham,  &o.  v.  Ciaggett,  9 

465.  Fost.  292. 

3  Denny  v.  Moore,  13  Ind.  418. 
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below,  so  it  does  not  consider  matter  occurring  since  the 
decision.'  But  the  distinction  is  taken,  ■that  the  defendant, 
appellant,  may  plead  the  same  plea  as  before,  or  any  subse- 
quent matter  of  defence,  which,  by  the  rules  of  the  common 
law,  he  would  have  had  a  right  to  plead  in  the  court  below ; 
but  not  any  matter  which  had  been  pleaded  and  determined 
in  the  court  below,  prior  to  that  so  pleaded  and  determined.^ 

§  56.  There  are  cases,  however,  where  the  doctrine  of 
waiver  is  less  rigidly  applied.  Thus  an  appearance  to  a 
void  appeal,  for  the  purpose  merely  of  moving  to  set  it  aside, 
does  not  cure  the  defect.^  So  it  is  sometimes  held,  that  a 
defence  may  be  made  on  the  trial  of  an  appeal  from  a  justice 
of  the  peace,  which  was  not  made  before  the  justice.''  As  in 
case  of  a  discharge  in  bankruptcy.'  So  the  defendant  may 
prove  his  account  by  his  own  oath,  as  an  offset,  though  he 
did  not  make  or  offer  to  make  such  defence  before  the 
justice.'  And  in  a  suit  before  a  justice  for  the  value  of  rails, 
converted,  the  defendant  may  show,  on  appeal,  that  the  land 
on  which  the  rails  were  cut  belonged  to  himself.'  So,  that 
the  petition  does  not  show  a  right  to  recover,  is  an  objection 
which  may  be  taken  at  all  stages,  under  (Kentucky)  Code, 
§  123,  whether  relied  upon  below  or  not.^  And  a  motion 
to  dismiss  a  case,  for  want  of  jurisdiction  in  the  justice 
before  whom  it  was  commenced  and  tried,  may  be  first  made 
in  the  court  above,  on  appeal.'  So,  on  the  other  hand,  when 
the  appellate  court  has  no  jurisdiction,  a  joinder  in  error  is 
not  a  waiver.'"  So  it  is  held  that  an  appeal  lies  from  a  de- 
cision on  an  agreed  statement  of  facts,  in  a  criminal,  as  well 
as  in  a  civil  proceeding." 

§  57.  Somewhat  upon  the  principle  of  waiver,  there  is 

'  Martin's,  &o.,  23  Penn.  433.  '  Wilson  v.  Petty,  21  Mis.  iVl. 

2  Wickwire  v.  The  State,  19  Conn.  »  Walters  v.  Cliinn,  1  Met.  (Ky.), 

477.  499. 

'  Seymour  v.  Judd,  2  Comst.  464.  »  Elder u.  Dwight,&o.,4Gray,201. 

'  Hall  V.  Mills,  11  Mis.  215.  i"  Johnson  v.  Fort,  30  Ala.  78. 

5  M'Cary  v.  Mabe,  7  Ala.  3j6.  "  Keller  v.  State,  12  Md.  322. 

6  Clark  V.  Howard,  10  Yerg.  250. 
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held  to  be  no  right  of  appeal  in  case  of  trial  by  the  court.' 
But  an  appeal  lies  from  judgment  by  confession.^  Or  by 
consent.^ 

§  58.  Upon  the  trial  of  an  appeal,  it  may  be  shown  that  a 
written  instrument,  which  was  the  basis  of  the  action,  was 
offered  in  evidence  in  the  court  below,  and  that  the  justice 
neglected  to  file  it,  and  then  it  may  be  introduced.^ 

§  59.  It  is  a  rule  analogous  to  that  of  waiver,  or  perhaps  an 
extended  application  of  the  same  rule ;  that  an  appeal  must 
generally  be  founded  upon  matter  of  substance,  not  of  mere 
form;  and  is  treated  rather  liberally  than  technically.^  It  is 
held  that  no  appeal  will  lie  from  an  order  of  court  which  is 
merely  irregular." 

§  60.  Where  the  law  gives  an  appeal,  the  courts  are 
authorized  to  supply  deficiencies  in  the  provisions  prescrib- 
ing the  practice.'  Thus,  as  has  been  seen,  a  variance,  which  is 
mere  matter  of  form,  and  has  nothing  to  do  with  the  substance 
of  the  action,  in  causes  before  justices,  is  not  a  fatal  variance. 
Hence,  under  a  quantum  meruit,  a  plaintifl'  was  allowed  to  re- 
cover on  a  special  contract.*  So  a  defect  in  the  summons, 
in  a  case  before  a  justice  of  the  peace,  cannot  be  taken 
advantage  of  in  an  appeal.'  So  error  in  the  sentence  of  a 
justice  of  the  peace  is  no  ground  for  dismissing  the  com- 
plaint in  the  appellate  court."  So,  on  the  trial  of  an  appeal 
from  a  justice,  in  a  criminal  case,  if  the  proof  corresponds 
with  the  complaint,  the  jury  may  presume  the  offence  to  be 
the  same  as  that  found  before  the  justice,  in  the  absence  of 
evidence  to  the  contrary."    So  in  cases  of  conflict  of  testi- 

'  Bass  V.  Haverhill,  &o.,  10  Gray,  Tiffa.),  400 ;  Willistou  v.  Fisher,  28 

400.  111.  43. 

'  Troxel  v.  Clarke,  9  Iowa,  201.  ^  Hungerford  v.  Gushing,  2  Wis. 

'  Wassen  v.  Heffner,  13  Ohio  St.  416. 
573.  '  Warne  v.  Baker,  24  111.  351. 

*  Eggleston  v.  Colis,  10  Iowa,  554.        «  Metz  v.  Eddy,  21  Mis.  13. 

5  Job   V.    Harlan,   13  Ohio,  485  ;         '  Hill  v.  White,  1  Ala.  576. 
Browuell  v.   Winnie,   29  N.  Y.   (2       '«  Com.  v.  Tinkham,  14  Gray,  12. 

"  Com.  V.  Burke,  lb.  81. 
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mony,  where  both  courts  below  have  concurred  in  the  de- 
cision of  questions  of  fact,  the  appellate  court  will  not 
reverse  that  decision,  if  the  testimony  disclosed  by  the  record 
is  in  law  sufficient  to  support  it.'  So,  on  bill  and  answer  re- 
ferred to  a  master  in  chancery,  the  parties  amicably  arranged 
their  differences,  and  discontinued  the  proceedings  in  equity, 
before  the  filing  of  the  report,  which  was  returned  with  the 
testimony,  but  without  an  account.  The  fees  of  the  master 
being  excepted  to,  the  court  confirmed  the  report,  and 
ordered  them  to  be  paid  on  or  before  a  given  time  by  the 
complainant,  who  appealed  from  that  decree.  Held,  the 
court  below  were  the  best  judges  of*  the  amount  due,  and, 
where  it  appeared  that  the  master  had  much  labor  in  in- 
vestigating the  case,  the  order  of  the  court  below  would  not 
be  interfered  with,  even  if  it  were  a  final  decree.* 

§  61.  Questions  o? jurisdiction  often  arise,  whether  relating 
to  that  of  the  court  above  or  of  the  court  below. (a)  Want 
of  jurisdiction  in  the  District  Court  of  the  United  States, 
where  the  cause  was  commenced,  is  a  proper  matter  for  an 
appeal,  and  therefore  to  be  argued  when  the  case  is  reached, 
and  not  upon  a  motion  to  dismiss.'  It  is  for  the  appellant 
to  show  affirmatively  that  the  court  above  has  appellate  juris- 
diction. Where  the  declaration  contains  several  counts,  and 
there  is  nothing  upon  their  face  which  shows  that  the  sum  in 
demand  exceeds  ten  dollars,  but  each  count  concludes  with 
an  ad  damnum  of  ten  dollars,  and  the  counts  are  of  the  same 
nature,  and  describe  apparently  the  same  contract ;  the  court 
(in  Vermont)  should  not  intend  that  they  are  for  different 
causes  of  action,  but  rather  the  contrary,  and  should,  in  the 

'  Ship  Marcellus,  1  Black,  414.  '  Nelson  v.  Leland,  22  How.  48. 

2  Totten's,  &o.,  40  Penn.  385. 

(a)  An  appeal  is  said  to  be  proper  in  the  case  of  jurisdictional 
defects,  as  in  those  of  mere  irregularity.  Pitch  v.  Devlin,  15  Barb.  47  ; 
Poyser  v.  Murray,  6  Port.  (Ind.),  35 ;  Blecker  v.  St.  Louis,  &c.,  30 
Mis.  Ill ;  Hadley  v.  Dunlap,  10  Ohio  N.  S.  316. 
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absence  of  any  proof  except  what  is  shown  by  the  declaration, 
dismiss  the  suit.' 

§  62.  It  is  sometimes  held,  that,  where  a  limited  tribunal 
exercises  jurisdiction  which  does  not  belong  to  it,  its  decision 
amounts  to  nothing,  and  requires  no  appeal.^  That  the  juris- 
diction of  the  upper  court  depends  upon  the  previous  juris- 
diction of  the  lower  court;  and,  if  that  fail,  the  appeal  will 
be  quashed.' 

§  63.  Whatever  may  be  the  technical  doctrine  upon  this 
point,  the  appellate  court  should  dismiss  the  suit,  if  the 
court  below  had  not  jurisdiction.*  The  former  cannot  obtain 
jurisdiction  by  the  appeal,  notwithstanding  a  statement  of 
facts  has  been  agreed  to.''  Nor  although  it  might  have  had 
original  jurisdiction.^  The  superior  court  will  not  try,  on 
appeal  from  a  justice  of  the  peace,  a  case  not  within  his 
jurisdiction,  though  within  theirs.  The  transcript  must  show 
jurisdiction.''  And  a  motion  to  dismiss  may  be  made  at  a 
term  subsequent  to  the  entry .^ 

§  64.  But  evidence  mu.st  be  heard,  before  it  can  be  de- 
termined that  a  justice  of  the  peace  had  not  jurisdiction.' 
And  the  court  above  has  jurisdiction  on  appeal  from  a  justice 
of  the  peace,  where  the  justice  had  jurisdiction,  however  de- 
fective the  service  may  have  been.  And,  by  taking  an 
appeal,  the  appellant  gives  jurisdiction,  even  where  there 
was  not  service.'"  So,  by  pleading  to  the  merits,  it  is  held 
that  the  appellant  waives  exceptions  to  the  jurisdiction  of  the 
court." 

§  65.   Where  the  justice  had  no  jurisdiction,  it  is  held 

■  Persons  v.  Centre,  &o.,  20  Vt.  s  Hatch  v.  Allen,  27  Maine,  85. 

170.  s  Aulanier  J).  Governor,  1  Tex.  653. 

'  Osgood   V.    Thurston,  23   Pick.  '  Barr  v.  Logan,  5  Harring.  52. 

110  ;  Baltimore  u.  Porter,  18  Md.  284.  «  ^shuelot,   &o.,    v.   Pearson,   14 

5  Burbage  v.  Squires,  3  Met.  (K7.),  Gray,  521. 

77.  9  Swiugley  v.  Haynes,  22  111.  214. 

*  See  Hough  v.  Leonard,  12  111.  '"  Ibid. 

456.  II  Shaw  v.  Mosen,  3  Mioh.  71. 
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that  the   court   may   give  judgment   against   the   original 
plaintiff  for  costs.' 

§  66.  The  jurisdiction  of  the  justice  is  to  be  determined 
in  the  appellate  court,  not  by  the  amount  of  the  recovery, 
but  by  the  amount  legally  due  or  actually  claimed  at  the 
time  judgment  was  rendered.^ 

§  67.  Where  an  appeal  from  the  judgment  of  the  Court  of 
Common  Pleas,  on  a  plea  in  abatement,  was  entered  in  the 
Supreme  Court,  and  dismissed  for  want  of  jurisdiction  ;  held, 
the  Court  of  Common  Pleas  might  order  the  case  to  be 
brought  forward  upon  its  docket,  on  motion  of  the  appellee, 
and  might  proceed  to  the  final  disposition  of  the  action.^ 

§  68.  An  amendment  cannot  be  allowed,  if  the  jurisdiction 
of  either  court  would  -be  affected  thereby.* 

§  69.  Payment  of  fine  and  costs  does  not  prevent  an  ap- 
peal on  the  ground  that  the  court  had  no  jurisdiction.' 

§  70.  Where,  on  appeal,  the  judgment  is  for  an  amount 
exceeding  the  jurisdiction  of  the  justice,  it  must  be  reversed, 
unless  the  plaintiff  will  remit  the  excess,  and  pay  the  costs 
of  appeal.^ 

§  71.  With  regard  to  the  effect  of  an  appeal,  it  is  the  general 
rule,  that  a  judgment,  from  which  an  appeal  has  been  granted, 
is  no  longer  in  force.'  An  appeal,  properly  perfected  by 
bond,  &c.,  suspends  the  judgment  and  all  proceedings  to  en- 
force it.*(a)     Thus  an  action  of  debt  cannot  be  maintained 

'  M'Kitrick  v.  Peter,  5  Dana,  587  ;  *  State  v.  Rollet,  6  Clarke  (Iowa), 

Bassett  v.  Oldham,  7  Dana,  168.  535. 

2  Crattree  v.  Cliatt,  22  Ala.  181.  s  Dunbar  v.  Bittle,  7  Wis.  143. 

'  Browning   ;;.   Bancroft,   8  Met.  '  Marshall  v.    Lester,  2  Murph. 

•  278.  227. 

*  Osgood  V.  Gtreen,  10  Fost.  210.  8  Bassett  v.  Daniels,  10  Ohio  (N. 

(a)  And  in  some  cases  this  condition  is  dispensed  with.  (See  p.  590.) 
Thus  the  defendant,  in  a  suit  for  the  possession  of  a  factory,  appealed  from 
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upon  it.^  Nor  can  it  be  pleaded  as  res  judicata}  So  an 
appeal  from  an  order  dissolving  an  injunction  suspends  the 
order,  and  continues  the  injunction,  and  the  chancellor  can- 
not allow  the  party  to  disregard  it.'  So,  while  an  appeal  is 
pending,  every  proceeding  under  the  original  judgment  is 
void.*  And  the  court  will  not,  on  certiorari,  affirm  or  re- 
verse the  judgment.'  So  an  appeal,  though  after  transcript 
filed  and  execution  issued,  supersedes  the  execution.^  "  A 
case  by  appeal  comes  to  the  higher  court  as  an  original  case, 
unaffected  by  the  pleadings  below,  except  as  to  preliminary 
pleas  that  may  have  been  waived."'  And  the  lower  court 
has  no  longer  jurisdiction  over  the  case,  so  that  it  can  amend 
its  record.'  Upon  the  same  ground,  no  objection  can  be 
made  to  the  judgment  for  any  cause.'     So  where  com- 

S.),  617 ;  Suggs  V.  Suggs,  1  Overt.  *  Thompson  c/.  Thompson,  Coxe, 

2 ;  Davis  v.  The  Seneca,  Gilpin,  34 ;  159. 

Stone   V.    Spillman,  16   Tex.   432  ;  »  While  v.  M'Call,  Coze,  93. 

Kinbrough  v,  Mitchell,  1  Head,  539  ;  ^  Sholts   v.    Judges,   &c.,  2  Cow. 

Gale  «.  Butler,  35  Verm.  449  ;  Tar-  506. 

hox  V.  Fisher,  50  Maine,  236  ;  Hunter  '  Per  Button,  J.     Phelps  v.  Hurd, 

V.  Cole,  49  Maine,  556.  31  Conn.  446. 

1  Atkins  V.  Wyman,  45  Maine,  ^  McGlaughlin  u.  O'Rourke,  12 
399.  Iowa,  459. 

2  Byrne  v.  Prather,  14  La.  An.  653.        ^  Bixby  v.  Harris,  6  Post.  125. 
'  Penrioe  v.  Wallis,  37  Miss.  172. 

an  order  appointing  a  receiver,  and  filed  his  appeal  bond.  The  court 
below  refused  to  accept  a  bond  to  stay  proceedings,  under  the  order 
appealed  from,  under  the  (Wisconsin)  Act  of  1859,  and  directed  the  re- 
ceiver to  proceed.  Held,  in  the  absence  of  any  special  law  requiring 
special  bonds  before  an  appeal  can  operate  to  stay  proceedings,  all  ap- 
peals, in  all  classes  of  cases,  when  duly  entered  and  perfected,  operate 
necessarily  as  a  stay  of  proceedings  under  the  order  appealed  from. 
Hudson  V.  Smith,  9  Wis.  122. 

St.  1859,  c.  139,  §  2,  providing  that  no  appeal  from  an  intermediate 
order  shall  stay  proceedings,  unless  a  bond  conditioned  to  pay  the  final 
judgment  be  filed,  applies  to  suits  for  the  possession  of  property,  as  well 
as  in  the  case  of  a  suit  for  the  recovery  of  money.  Held,  that,  where  a 
proper  bond  to  abide  the  judgment  had  been  filed  in  a  suit  as  above,  an 
order  staying  proceedings  was  proper.  And,  upon  refusal  of  the  Circuit 
Court,  as  above,  to  fix  the  amount  of  the  bond  and  stay  proceedings,  the 
appellate  court,  on  an  ex  parte  application,  fixed  the  amount  and  ordered 
the  stay.    lb. 
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missioners  continue  in  the  execution  of  a  decree,  after  an 
appeal  taken  and  process  served  on  them,  they  are  guilty  of 
a  contempt  of  the  appellate  court,  and  their  acts  are  null 
and  void  as  to  the  parties.^ 

§  72.  And  this  effect  does  not  depend  upon  the  entry  of 
the  appeal.^  Thus  an  appeal  rightly  taken,  but  not  entered 
in  the  court  above,  will  dissolve  an  attachment.^  And  an 
action  cannot  be  sustained  upon  the  judgment.*  If  not 
entered  in  the  court  above,  or  in  case  of  a  nonsuit,  the  court 
above  must  make  a  new  judgment  or  decree."  The  appellee 
may  make  the  judgment  appealed  from,  the  appeal,  and  the 
laches  of  the  appellant,  a  foundation  for  a  new  judgment  in 
the  appellate  court,  which  may  be  there  executed."  The 
appellant,  though  a  defendant,  is  bound  to  prosecute  his 
appeal.' 

§  73.  But,  on  the  other  hand,  partly,  no  doubt,  as  the  re- 
sult, if  not  the  direct  provision,  of  express  statutes,  it  is  held 
that  the  only  effect  of  an  appeal  is  to  stay  execution  upon 
the  judgment.  In  all  other  respects,  the  judgment,  until 
annulled  or  reversed,  stands  binding  upon  the  parties  as  to 
every  question  directly  decided.'  So  the  lien  of  a  levy  on 
execution  is  not  destroyed.^  So,  under  the  N.  Y.  Code, 
§§  339,  342,  an  appeal  from  a  judgment,  though  accompanied 
with  a  proper  undertaking  for  payment  of  the  judgment  and 
costs,  does  not  per  se  supersede  an  execution  previously 
levied  on  personal  property.'"  So  granting  an  appeal  does 
not,  ipso  facto,  suspend  the  judgment,  in  Kentucky,  nor  pre- 
vent proceedings  for  its  enforcement.'^    Nor  does  an  appeal 

'  MoLauglilin  v.  Janney,  6  Gratt.  "  Paine  v.  Cowdin,  17  Pick.  142 ; 

609.  Davis  v.  Cowdin,  20  Pick.  510. 

2  Camptell  v.    Howard,  5  Mass.  ^  5  Mass.  376 ;  U.  S.  </.  Fremont, 

376.     See  also  Penhallow  v.  Doane,  18  How.  30. 

3  Dall.  54 ;  Keen  v.  Turner,  13  Mass.  '  Lum  v.  Price,  1  Harr.  195. 

266.  '  Nill  V.  Comparet,  16  Ind.  107. 

'  Suydam  v.  Huggeford,  23  Pick.  °  Moore  c  Eittenhouse,  15  Ohio 

465.  St.  310. 

*  Curtiss  u.  Beardsley,  15  Conn.  '"  Cook  v.  Dickerson,  1  Duer,  679. 

518 ;  Felton  v.  Weyman,  10  Penn.  70.  "  Freeman  v.  Patton,  1  J.  J.  Marsh. 

193. 
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vacate  the  liea  of  the  judgment,  but,  on  the  contrary,  extends 
it  over  property  acquired  pending  the  appeal.'  And,  upon 
the  ground  that  an  appeal  does  not  vacate  the  verdict  and 
judgment  appealed  from,  the  plaintiff  cannot  become  non- 
suit.^ An  invalid  appeal  of  course  leaves  the  case  as  it  stood 
previously.^    (See  §75.) 

§  74.  The  dismissal  of  an  appeal  is  equivalent  to  a  regular, 
technical  affirmance  of  the  judgment  of  the  court  below,  so 
as  to  entitle  the  party  to  claim  a  forfeiture  of  the  bond  and 
have  his  action  therefor.'" 

§  75.  If  an  appeal  be  granted  where  it  is  not  given  by 
law,  or  be  irregularly  or  informally  taken,  and  dismissed; 
it  is  void  al>  initio;  the  judgment  is  in  force,  and  execution 
may  issue  upon  it,  as  if  there  were  no  appeal.*  Thus  an 
appeal,  without  a  sufficient  under taJcing,  does  not  suspend  the 
right  to  issue  execution,  but  takes  away  all  right  to  amend  the 
judgment.^  (See  p.  587.)  In  such  case  the  judgment  cannot 
be  affirmed.'  Thus,  if  an  appeal  is  improperly  perfected  and 
for  that  reason  dismissed,  the  court  have  no  jurisdiction  to 
render  judgment  in  favor  of  the  plaintiff,  for  the  amount  re- 
covered before  the  justice.'  So  the  defendants,  in  an  action 
of  trespass  before  a  justice  of  the  peace,  pleaded  in  abatement 
the  defective  service  of  the  plaintiff's  writ,  to  which  plea  the 
latter  demurred.  The  court  sustained  the  demurrer,  and 
ordered  the  defendants  to  answer  over,  which  they  refused 
to  do,  whereupon  judgment  was  rendered  in  favor  of  the 
plaintiff.  The  defendants  then  appealed  from  the  judgment 
upon  the  demurrer  to  the  Superior  Court.    Held,  such  appeal 

■  Stuble  t).  Walpole,  Wright,  447  ;  '  Loveland  v.   Burton,   2  Verm. 

Curtis  V.  Eoot,  28  111.  367  ;  Steck-  621 ;   Com.   o.  Messenger,  4  Mass. 

messer  v.  Graham,  10  Wis.  37.  462 ;  Campbell  u.  Howard,  5  Mass. 

2  Williams  !).  Mizell,  10  Ired.  274 ;  376;  Latham,  v.  Edgerton,  9  Cow. 
3  Zabr.  201.  227. 

3  Com.   .■.  Dunham,  22  Pick.  12;  ^  Bryan  v.  Berry,  8  Cal.  130. 
Com.  V.  Crawford,  12  Cush.  271.  '  Robbins  v.  Appleby,  2  N.  H.  223. 

'  M'Counel   u.   Swailes,  2   Scam.        ^  Shifif  w.  Browuell,  4  Wis.  285. 
671. 
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did  not  vacate  the  final  judgment  of  tbe  justice,  and  the 
Superior  Court  could  take  no  cognizance  of  the  case.' 

§  76.  By  a  peculiar  practice,  in  New  Hampshire,  an  appeal 
from  the  Court  of  Common  Pleas  to  the  Supreme  Court  va- 
cates the  judgment,  but  leaves  the  case,  with  all  its  incidents, 
its  pleadings,  and  evidence,  unaffected.^ 

§  77.  The  judgment  of  the  appellate  court  will  be  con- 
clusive until  reversed,  although  the  appeal  in  the  case  was 
improperly  taken  and  prosecuted.'' 

§  78.  In  general,  subject  to  the  rules  as  to  waiver^  an  ap- 
peal re-opens  the  whole  case.^(a)  It  involves  a  general  right 
to  have  a  full  new  trial,  in  all  matters  of  law  and  fact,  in  the 
court  appealed  to.'  A  case  is  to  be  heard  in  the  appellate 
-  court,  as  if  no  sentence  or  judgment  had  been  pronounced 
below,  such  sentence,  &c.,  being  altogether  suspended  by 
the  appeal.^  The  case  comes  before  the  court,  not  for  revi- 
sion, as  on  a  writ  of  error,  but  for  trial  de  novo  on  the  merits, 
and  the  court  should  give  judgment  on  the  merits,  regard- 
less of  defects  in  the  justice's  judgment.' 

§  79.  Partly  upon  this  ground,  if  the  law,  on  which  a 
judgment  was  founded,  be  afterwards  repealed,  the  appellate 
court  must  set  the  judgment  aside,  though  right  at  the  time.^ 

'  Blaokmanu.  Beha,24Conn.  331.  =  Com.  v.  Richards,  17  Pick.  295  ; 

«  Stalbird  v.  Beattie,36  N.  H.  455.  Com.  v.  O'Neil,  6  Gray,  345. 

8  Atkins i!.Wymaii,45  Maine, 399.  «  Yeatou  v.  U.  S.,  5  Cranch,  281 ; 

»  Branch  v.  Dick,  14  Ohio  St.  551 ;  The  Vemis,  1  Wheat.  113. 

Eobinson  v.   Raynor,   28  N.  Y.  (1  '  Allen  v.  Wood,  1  Head,  436. 

Tififa.),  494.      See  So.  Life,  &c.  v.  »  U.  S.   o.  The  Peggy,  1  Cranch, 

Cole,  4  Florida,  359  ;  Catlin  w.  Hen-  110;    United   States   v.   Preston,   3 

ton,  9  Wis.  476.  Pet.  58. 

(a)  "  The  plaintiff  by  his  appeal  opened  the  whole  case."  Richards  v. 
Smith,  9  Gray,  316.  In  M^issouri,  the  bestowal  of  mere  appellate  power 
on  the  Circuit  Courts  does  not  authoi-ize  them  to  try  causes  de  novo. 
An  appeal  gives  no  more  power  than  would  a  writ  of  certiorari.  Lacy 
V.  Williams,  27  Mis.  280. 
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§  80.  It  is  held  that  the  judgment  will  not  be  reversed  on 
default  of  the  appellee  ;  it  must  be  examined  on  the  atBdavits 
or  return.^  It  is  error  for  the  court  to  affirm  the  judgment 
without  hearing  evidence.  A  trial  cannot  be  had  on  the 
transcript  of  the  justice,  without  other  proofs  So  the  court 
does  not  review  or  revise  the  decision  of  the  justice,  but  in- 
vestigates the  case  as  if  it  had  never  undergone  a  previous 
investigation.^  And,  on  a  judgment  of  affirmance,  a  mere 
entry  that  the  court  affirm  the  judgment  below  is  not  suffi- 
cient ;  judgment  should  be  rendered  for  a  specific  sum.'  So, 
on  appeal  from  a  justice  of  the  peace,  the  rulings  of  the 
justice  cannot  be  revised.*  The  court  cannot  for  error  of 
law,  in  the  trial  below,  nonsuit  the  plaintiff,  or  revei'se  the 
judgment,  but  must  retry  the  cause  on  its  merits,  and  give 
such  judgment  as  the  justice  ought  to  have  given."  And 
upon  the  ground,  that,  on  appeal  from  a  justice  of  the  peace, 
the  court  is  required  by  statute  to  try  the  case  de  novo,  and 
to  give  judgment  according  to  its  justice  and  equity,  &c. ;  it 
should,  in  a  case  where  the  plaintifi'  could  maintain  trespass 
or  assumpsit,  disregard  the  form  of  the  warrant,  designating 
the  proceeding  as  an  action  of  debt.'  So  also  any  other  de- 
fects in  the  warrant,  capias,  summons,  or  other  proceedings 
of  the  justice.^ 

§  81.  In  general,  the  same  case  is  to  be  retried,'  and  only 
the  merits  of  the  case.'"  The  court  above  should  not  dismiss 
it,  on  account  of  irregularities  in  the  justice's  proceedings.^^ 
The  question  of  identity,  however,  depends  somewhat  upon 
the  pleadings.  Thus  at  the  trial,  in  the  court  above,  of  an 
action  brought  before  a  justice  of  the  peace  upon  a  bond  for 
the  prison  limits,  the  plaintiff  may  prove  any  act  of  escape 

'  Bellony  v.  Alexander,  1  Sandf.  ^  Vanrioy  v.  Givens,  3  Zabr.  201. 

734.  ^  Catterlin  v.  Spinks,  16  Ala.  4()7. 

2  Shook  V.  Thomas,  21  111.  87.  »  Hart  v.  Turk,  15  Ala.  675  ;  Goss 

"  Wateriaan   v.    Bristol,   1   Gilm.  v.  Davis,  21  Ala.  479. 

593  ;  Tindall  v.  Meeker,  1  Scam.  1 37.  ^  Stuart  v.  Biusse,  3  Bosw.  657. 
«  Doremus    v.    Howard,   3   Zabr.  ">  State  v.  Wilson,  7  N.  H.  543. 

390.  "  Maltock  v.  King,  23  Mis.  400. 

^  Harper  v.  Baker,  9  Mis.  116. 
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specified  in  his  bill  of  particulars  filed  before  the  justice, 
although  not  relied  upon  at  the  trial  there.^ 

§  82.  But  an  appeal  does  not  re  open  a  question  of  amend- 
ment.^ So,  as  has  been  already  seen,  in  case  of  appeal  on 
facts  agreed,  no  other  questions  can  be  raised.'  So  an  appeal 
does  not  apply  to  an  order  subsequent  to  the  judgment  con- 
cerning the  execution  sale.*  And  it  is  sometimes  held, 
under  local  statutes,  that  the  case  must  be  retried  upon  the 
same  evidence.^ 

§  83.  And  the  general  rule  is  laid  down,  that  the  form  of 
action  may  be  sometimes  changed  ;  the  cause  of  action,  never.^ 
The  proceedings  are  de  novo  only  as  to  the  declaration,  plead- 
ings, and  evidence.'^  Thus  the  cause  of  action  must  exist  at 
the  commencement  of  the  suit,  and  cannot  be  varied  by 
subsequent  circumstances.'  Nothing  can  be  recovered  on 
appeal  which  could  not  be  recovered  before  the  justice,  ex- 
cept the  intermediate  interest.'  And,  on  the  other  hand,  in 
New  York,  where,  in  order  to  move  for  a  new  trial,  or  for 
the  purposes  of  appeal,  a  party  has  made  and  served  a  case; 
the  adverse  party  has  no  right  to  make  a  new  case,  and  serve 
it  as  a  proposed  amendment  by  way  of  substitution.'"  So, 
in  a  criminal  case,  only  the  same  offence  can  be  tried,  which 
was  tried  in  the  court  below." 

§  84.  The  course  of  proceeding  in  the  appellate  court 
seems  to  be  predicated  upon  the  prevailing  theory  that  such 
court  has  full  control  of  the  case,  as  an  original  action.  Thus 
it  is  held  that  a  party  may  succeed  in  any  form  of  action,  if 

'  Kennedy  v.   Gooding,   7  Gray,  '  Owen  v.  Shelhamer,  3  Binn.  45. 

417.  '  lb.     M'Laughlin  v.   Parker,   3 

«  Parker  v.  Barker,  43  N.  H.  35.  S.  &  R.  144 ;  Bechtol  v.  Cobaugh,  10 

3  Johnson  v.    Stewart,   11   Gray,  S.  &  R.  121. 

181.  '  Moore   v.   Wait,  1   Binn.   219; 

*  Diedriohg  v.   Stomach,  9  Wis.  Owen  v.    Shelhamer,  3   Binn.   45  ; 

548.  Wright  u.  Guy,  10  S.  &,R.  227. 

5  Devin  v.  Patohin,  26  N.  Y.  (12  '"  Stuart  v.  Binsae,  3  Bosw.  657. 

Smith),  441.  "  Com.  u.  Blood,  4  Gray,  31. 

s  Caldwell  v.  Thompson,  1  Rawle, 
370. 

38 
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the  justice  of  the  peace  had  jurisdiction  of  the  subject- 
matter.^  So  the  court  may,  in  its  discretion,  allow  amend- 
ments, not  only  of  the  appeal  bond,  but  also  of  the  original 
accounts  filed  in  the  case.  Either  party  may  file  additional 
accounts,  upon  such  terms  as  the  court  may  direct.  Such 
accounts,  however,  when  filed  by  the  plaintiff  and  proved, 
and  the  offsets  deducted,  must  not  exceed  the  original  de- 
mand indorsed  on  the  back  of  the  process.^  So,  in  Vermont, 
where  an  action  upon  a  promissory  note  is  appealed,  the 
plaintiff  may,  by  the  rules  of  court,  file  a  new  declaration ; 
and  he  may  file  it  in  the  form  of  a  count  for  money  had  and 
received,  and  offer  any  evidence  which  would  have  been 
competent  under  a  count  declaring  specially  upon  the  note.^ 
So,  under  the  general  power  to  allow  amendments  of  the 
process  and  proceedings  in  court,  if,  in  an  action  of  debt 
upon  a  judgment  before  a  justice  of  the  peace,  the  judgment 
is  described  erroneously  by  giving  a  wrong  initial  of  the 
justice's  name,  and  by  stating  the  aggregate  amount  of  the 
debt  and  costs,  instead  of  reciting  each  of  them  separately ; 
the  plaintiff,  after  the  action  has  been  appealed,  may  file  a 
new  declaration.^  So,  on  the  trial  of  an  appeal,  the  defend- 
ant is  not  restricted  to  the  set-off  relied  on  before  the  justice 
of  the  peace.'  So  where  the  defendant  appeals  from  an 
award,  the  plaintiff  may  recover  for  a  cause  of  action  which 
was  not  mentioned  before  the  arbitrators,  when  the  evidence 
is  admissible  under  the  original  pleadings.*  So,  in  an  action 
against  a  connecting  railway  company  for  a  loss  by  fire,  there 
was  a  verdict  for  the  plaintiff.  A  rule  to  enter  a  nonsuit 
was  granted,  upon  the  ground  that  the  defendants  received 
the  goods  on  condition  that  they  were  not  liable  for  loss  by 
fire.  Held,  it  was  open  to  them,  on  appeal  in  the  House  of 
Lords,  to  deny  that  there  was  any  contract  between  them  and 
the  plaintiff.^    And  a  decree,  exceeding  the  power  of  the 

I  Swingley  v.  Haynes,  21  111.  214.  s  Tate  v.  Tate,  2  Grant,  150. 

*  Waterman  v.   Bristol,  1   Gilm.  s  McConnell  v.  Mioheltree,  4  Peun. 

593.  197. 

'  Fletcher  v.  Blair,  20  Vt.  124.  7  Bristol,  &o.  v.  Collins,  5  Hurl. 

«  Stevens  v.  Hewitt,  30  Vt.  262.  &  Nor.  969. 
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ourt  in  one  distinct  particular,  may  be  amended  in  the 
ppellate  court,  and  then  affirmed.' 

§  85.  So,  although  the  cause  of  action  must  appear  to  be 
he  same,  yet,  where  the  transcript  stated  that  the  suit  was 
in  a  promissory  note,  and  on  the  appeal  the  evidence  was  of 
.  sealed  instrument,  or  bill  obligatory,  for  the  sum  stated  in 
he  transcript ;  it  was  held  that  the  variance  was  not  material, 
he  cause  of  action  being  evidently  the  same.'  So,  if  the 
.ppellant  has  been  guilty  of  no  laches  in  perfecting  his 
ippeal,  the  court  may  enlarge  the  time  for  filing  his  bond, 
.nd  in  the  mean  time  order  a  stay  of  proceedings  for  that 
)urpose,  upon  proper  terms.^  So  where  a  party  appealed, 
:nd  filed  a  bond  with  only  one  surety ;  on  motion  to  dismiss 
he  appeal,  the  court  may  order  a  bond  with  two  sureties, 
md  on  such  bond  the  same  summary  judgment  may  be 
endered  as  if  it  had  been  taken  in  the  court  below.*  And, 
m  appeal  from  a  justice  of  the  peace,  the  names  of  the  parties 
nay  be  so  transposed  as  to  adapt  the  legal  form  to  the  merits 
)f  the  case.' 

§  86.  But  where  the  appellate  powers  of  a  court  are  fixed 
Dy  statute,  they  have  no  power  to  grant  a  new  trial,  or  rein- 
state a  cause  which  they  have  once  disposed  of,  by  judgment 
)n  the  merits,  or  by  nonsuit.^  And  an  amendment  will  not 
36  allowed,  if  the  effect  would  be  to  reverse  a  judgment 
Delow,  rightly  given,  and  to  enter  a  judgment  for  a  different 
Dlaintiff.' 

§  87.  A  defendant,  against  whom  judgment  is  rendered  by 
I  justice  of  the  peace,  is  regarded  as  the  actor  in  the  proceed- 
ngs  after  appeal,  and  is  held  to  be  constantly  in  court." 

'  D'Wolf  V.  Haydn,  24  111.  525.  »  Giffen  v.  St.  Clair  Township,  4 

2  Bechtol  V.  Cobaugh,  10  S.  &  R.     W.  &  S.  327. 
l21.  "  Schuyler  v.  Mills,  4  Dutch.  137. 

'  Bradley  v.  Hall,  1  Cal.  199.  '  Justices,  JScw.  Simmons,  3  Jones 

■>  McDowell  V.  Bradley,  8  Ired.  92.     187. 

8  Martin  v.  Higgins,  32  Ala.  775. 
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And,  if  the  appellant  fail  to  prosecute  his  appeal,  the  judg- 
ment must  be  affirmed.' 

§  88.  It  is  held  that  the  plaintiff,  on  appeal,  cannot  take  a 
non  pros,  at  pleasure.^  More  especially,  there  can  be  no 
judgment  of  nonsuit,  after  the  merits  of  the  case,  on  the  part 
of  the  plaintiff,  have  been  submitted.'  But  after  judgment, 
affirming  the  judgment  of  the  court  below,  which  was  in 
favor  of  the  defendant;  the  judgment  of  affirmance,  on 
motion,  was  not  entered  up,  but  the  court,  pro  forma,  re- 
versed the  judgment  of  the  county  court,  and  suffered  the 
plaintiff  to  become  nonsuit." 

§  89.  An  appeal  is  often  disposed  of  by  judgment  of  dis- 
missal.{a)  "Where  the  appellee  files  a  copy  of  the  record, 
and  gives  reasonable  notice  to  the  appellant,  he  may  move 
to  dismiss  an  appeal  which  has  been  improvidently  granted, 
and  which  improperly  restrains  him  from  collecting  his 
judgment.'  So,  if  the  appellant  fails  to  appear,  the  appeal 
may  be  dismissed,  and  the  judgment  of  the  justice  of  the 
peace  affirmed.^ 

§  90.  Neglect  of  the  appellant  to  comply  with  an  order 
to  file  a  new  recognizance  before  the  case  was  reached  in 
order,  is  ground  for  a  dismissal.'  So  where  the  record  sent 
up  is  insufficient  to  give  jurisdiction,  the  court  may  in  its 
discretion  either  compel  the  proper  record  to  be  certified  to 
it,  or  the  proceedings  dismissed.^ 

1  Martin  v.  White,  11  Mis.  214.  '  Reynolds  v.  Perry,  11  IlL  534. 

''  Prettyman  v.  Waples,  4  Barring.  ^  Shook  v.  Thomas,  21  111.  87. 

299.  '  Crow  v.  French,  3  Iowa,  124. 

'  Doremus  ».  Howard,  3  Zabr.  390.  s  Baker  v.  Calvert,  16  Ark.  485. 
*  Morton  v.  Edwin,  19  Vt.  77. 

(a)  See  Holsenback  v.  Martin,  28  Geo.  73.  If,  in  an  appeal  from  a 
justice  of  the  peace,  it  appear  that  the  justice  had  no  jurisdiction, 
the  court  should  dismiss  the  suit.  Fleming  v.  Limebaugh,  2  Met.  (Ky.), 
265. 
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§  91.  A  plaintiff  in  detinue,  having  recovered  only  one 
f  the  slaves  sued  for,  excepted  to  the  rulings  of  the  court 
gainst  him,  and  took  an  appeal,  but  afterwards  coerced 
atisfaction  of  the  judgment.  This  fact  having  been  proved 
ly  aSidavits,  he  was  required  to  make  restitution  by  the 
lext  term  of  the  court;  and,  having  failed  to  comply  with 
his  order,  his  appeal  was  dismissed.' 

§  92.  The  granting  of  an  appeal  by  a  justice  of  the  peace 
n  a  criminal  cause,  without  sureties,  is  an  irregularity  which 
he  court  above  may  correct.  And,  on  motion,  if  seasonably 
nade,  the  appeal  will  be  dismissed  as  in  civil  causes,  leaving 
he  judgment  in  the  court  below  in  full  force.^ 

§  -93.  If,  in  case  of  an  indictment  fatally  defective,  the 
jrosecutioa  is  barred  by  the  statute  of  limitations,  the  appel- 
ate court  will  dismiss  the  case  entirely.' 

§  94.  The  court  below  having  omitted  to  give  judgment 
ipon  the  verdict  on  an  indictment ;  on  appeal,  the  case  was 
lismissed.* 

§  95.  It  is  held  that  a  motion  to  dismiss  for  irregularity 
nust  be  made  without  delay.*  But  a  motion  of  the  plaintiff 
10  dismiss  an  appeal  from  a  judgment  of  a  justice  of  the 
peace,  on  the  ground  that  his  record  does  not  show  that  an 
appeal  was  taken,  need  not  be  made  at  the  first  term.^  And 
in  appeal  from  a  justice  of  the  peace  may  be  dismissed,  even 
sifter  trial  and  verdict,  where  it  appears  that  the  amount  in 
controversy  exceeded  his  juris^diction.  Neither  the  laches 
of  the  defendant,  nor  his  consent,  could  give  jurisdiction.' 

§  96.  The  dismissal  of  an  appeal  is  equivalent  to  an  affirm- 
ance of  the  judgment.^     And  the  appellate  court  cannot 

'  Earle  v.  Reid,  25  Ala.  463.  «  Moore  v.  Lyman,  13  Gray,  394. 

2  State  V.  White,  41  N.  H.  194.  '  Collins  v.  Collins,  37  Penn.  387. 

'  Redfield  v.  State,  24  Tex.  133.  "  Sutherland  v.  Phelps,  22  111.  91 ; 

'  Henry  v.  State,  24  Tex.  361.  6  Wis.  350. 
6  Steward  ».  Dixon,  6  Mich.  391. 
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afterwards  reverse  it.  If,  after  the  appeal  has  been  regu- 
larly entered  by  the  defendant,  the  plaintiff  fails  to  appear 
and  prosecute;  the  court  may  order  a  discontinuance.^  But 
it  is  error  to  dismiss  an  appeal,  and  to  reverse  the  judgment ; 
for,  by  dismissing  the  appeal,  the  court  loses  cognizance  of 
the  subject,  and  the  judgment  stands  in  full  force.^  And, 
after  a  full  investigation,  the  appellate  court  may  refuse  to 
dismiss  the  appeal  upon  the  appellant's  motion,  and  insist 
upon  finally  deciding  the  case.^ 

§  97.  The  defendant  appealed  from  the  judgment  of  a 
justice,  but  neglected  to  enter  his  appeal.  The  plaintiff'  at 
the  next  term  of  the  court  following  the  appeal,  caused  a 
copy  of  the  justice's  record,  certified  by  the  county  clerk 
(the  justice,  though  out  of  office,  still  continuing  to  reside  in 
the  same  county),  to  be  entered  for  affirmance.  The  defend- 
ant moved  to  dismiss  the  suit  on  account  of  the  defective 
mode  of  certifying  the  records,  and  consequent  want  of  juris- 
diction. Held,  the  county  court,  pending  this  motion,  might 
continue  the  cause,  to  enable  the  plaintiff  to  file  a  properly 
certified  copy  of  the  record,  and,  upon  its  being  filed,  pro- 
ceed and  try  the  cause  upon  its  merits.* 

§  98.  Where  an  appeal  is  dismissed,  whether  on  motion  or 
for  other  cause,  the  whole  case  is  out  of  court,  including 
cross-errors  filed  by  the  appellee.' 

§  99.  It  is  sometimes  the  practice  to  remand  a  cause  to  the 
court  from  which  an  appeal  was  taken.^  But  where,  after  a 
verdict  for  the  plaintiff,  and  an  appeal  by  the  defendant,  the 
court  is  of  opinion  that  the  plaintiff  cannot  recover — as  where 
there  is  an  admission  of  satisfaction  of  his  demand — they 

■  Haner  v.  Polk,  6  Wis.  350.  Mod.  3  ;    Maxwell  v.   Williams,   1 

2  Manion  v.   The   State,  11  Mis.  Hemp.  172. 

578.  ^  See  Dennis  v.   Dennis,  15  Md. 

'  Delta  V.  Walker,  24  111.  233.  73  ;  Humphrey  v.  Sears,  2  Wis.  201 ; 

<  CaiTuth  V.  Tigke,  32  Vt.  626.  M'Millan  v.  Richards,  12  Cal.  467. 
^  Crawford    v.    Bashford,  16    B. 
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will  not,   upon   the   reversal   of   the   judgment,   award   a 
procedendo} 

§  100.  Where  a  defendant  was  convicted  on  an  indictment 
for  a  felony,  and  appealed,  and  the  error  assigned  in  the 
appellate  court  was,  that  the  facts  stated  in  the  indictment 
did  not  amount  to  a  felony ;  held,  the  Supreme  Court,  upon 
reversing  the  judgment  for  this  error,  would,  under  the  pro- 
visions of  the  act  establishing  the  court,  give  directions  to 
the  court  below  to  give  judgment  for  a  misdemeanor,  that 
being  the  proper  judgment.^ 

§  101.  On  a  chancery  appeal,  the  whole  cause  is  reheard, 
and  the  merits  determined ;  therefore,  after  the  judgment  of 
the  appellate  court,  the  lower  court  cannot  rehear  the  cause, 
unless  specially  directed  so  to  do  by  the  decree  on  appeal, 
nor  take  any  steps  except  such  as  are  necessary  to  carry  out 
that  decree.' 

§  102.  After  a  remittitur  has  been  regularly  sent  to  the 
court  below,  in  an  appeal  case,  the  court  of  appeals  loses 
jurisdiction  of  the  cause." 

§  103.  A  cause  was  docketed  and  dismissed  in  the  Supreme 
Court  of  the  United  States,  and  a  mandate  thereupon  sent 
down,  on  the  motion  of  the  appellee.  It  appeared  afterwards, 
that  an  appeal  had  not  then  been  allowed,  but  was  under  con- 
sideration in  the  court  below,  and  the  dismissal  was  there- 
upon revoked,  it  appearing  also  that  the  judgment  below 
against  the  United  States  was  obtained  by  the  fraudulent 
connivance  of  the  district  attorney,  and  that  what  purported 
to  be  the  order  allowing  the  appeal  was  drawn  and  sent  up 
by  the  same  fraudulent  connivance.' 

1  Stockton  V.  Frey,  4  Gill,  406.  '  Dresser  v.  Brooks,  2  Comst.  559. 

2  The  State  v.  Upohurch,  9  Ired.  ^  United  States  v.  Gomez,  23  How. 
454.  326. 

3  Soule  V.  Dawes,  14  Cal.  247. 


600  THE  LAW  OF  NEW  TEIALS.  [CH.  XXI. 

§  104.  In  reference  to  the  parties  to  an  appeal,  none  but 
parties  to  the  decree  or  judgment  have  the  right  of  appeal.' 
And,  on  the  other  hand,  every  person,  against  whom  a  justice 
of  the  peace  renders  a  judgment,  is  entitled  of  common  right 
to  an  appeal  and  a  trial  by  jury,  whether  the  judgment  was 
obtained  by  confession  of  the  party  or  his  agent,  or  other- 
wise.^ The  right  exists  only  in  favor  of  a  party,  whose  sub- 
stantial rights  are  prejudiced  by  the  judgment.'(a)  Thus  if 
a  verdict  and  judgment  in  a  petition  for  freedom  are  in  favor 
of  the  defendant,  he  cannot  sustain  an  appeal,  because  he  is 
not  aggrieved.*  So  where  part  of  an  order  appealed  from  is 
in  favor  of  the  appellant,  such  portion  is  not  open  for  review 
on  his  appeal.*  So  a  decree  will  not  be  reversed  for  the 
benefit  of  a  party  who  has  not  appealed.*  But  either  party 
may  appeal,  and  therefore,  if  one  party  only  appeals,  he  may 
dismiss  his  appeal  against  the  wish  of  the  appellee.' 

§  105.  Both  parties  may  appeal.  In  such  case,  the  clerk 
should  make  two  transcripts  of  the  record,  as  there  are  two 
cases  in  the  court  above ;  otherwise,  the  clerls  of  the  Supreme 

1  M'Kim    V.    Mason,   3  Md.   Cli.        ''  Riuggold  v.  Barley,  5  Md.  186. 
Deois.  186  ;  Montgomery  v.  Leaven-        ^  Smith  v.  Smith,  7  Md.  55. 
worth,  2  CaL  57.  '  Lanahan  v.  Latrobe,  7  Md.  268. 

2  Rowen  v.  King,  25  Penn.  409.  '  Bacon  v.  Lawrence,  26  lU.  53. 
»  Combs  V.  Jefferson,  &c.,  3  Met. 

(Ky.),  72. 

(a)  Where  the  appellant  had,  by  an  assignment  to  a  friend,  sub- 
stantially acquired  all  the  appellee's  interest  and  control  in  the  decree, 
and  had  agreed  to  pay  the  counsel  on  both  sides,  though  nothing  of  this 
was  known  to  the  counsel  on  either  side ;  the  court  dismissed  the  appeal. 
Cleveland  v.  Chamberlain,  1  Black,  419.  Pending  a  foreclosure  suit,  the 
mortgagor  sold,  agreeing  with  the  vendee,  that  the  latter  should  pay  off 
the  mortgage,  counting  money  paid  thereon  as  paid  towards  the  price 
if  less  than  the  price,  the  mortgagor  to  repay  the  vendee  all  that  the  latter 
should  pay  on  the  mortgage  in  excess  of  the  price.  A  judgment  was  then 
had  for  a  foreclosure  Sale,  from  which  the  vendees  appealed  in  the  name 
of  the  mortgagor,  who  waived  the  appeal,  and  asked  to  have  it  dismissed. 
Held,  the  vendees  had  no  such  interest  as  would  enable  them  to  insist 
on  an  appeal,  against  the  will  of  the  mortgagor.  Baasen  v.  Eilers,  11 
Wis.  277. 
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Jourt  should  minute  two  cases  on  his  docket,  and,  if  judg- 
ment is  affirmed,  should  charge  both  appellants  costs.' 

§  106.  Substantial  parties  must  all  join  in  an  appeal.^(a) 
)ne  defendant  cannot  sustain  an  appeal  from  a  joint  judg- 
nent  against  two  or  more,  when  all  had  joined  in  the  plead- 
ngs,  and  the  trial  was  joint.'  But  it  is  held  that  one  defendant 
nay  appeal  for  all,  and  cannot  afterwards  withdraw  the  appeal 
or  the  others.^  Thus  where  A.  and  B.  were  sued  as  partners, 
,nd  served  with  process  from  a  justice,  and  A.  alone  appeared, 
,nd  swore  that  he  never  was  a  partner,  and  did  not  owe,  &c., 
.nd  judgment  was  thereupon  rendered  against  B.  alone; 
leld,  the  judgment  did  not  dismiss  the  action  as  against  A., 
,nd  therefore  he  was  a  proper  appellant  with  B.,  as  the 
-ppellate  court  had  jurisdiction  against  him.'  So  where 
everal  cosureties  were  sued,  and  did  not  resist  the  plaintiff's 
ight  to  recover,  but  pleaded  that  one  was  co-surety  of 
mother ;  held,  an  appeal  could  not  lie  for  one  alone,  if  any 
ippeal  could  be  allowed.^  So  where  several  defendants  in 
rover  pleaded  severally,  but  a  joint  judgment  was  rendered 
igainst  all,  and  one  only  appealed;  the  appeal  was  dismissed 
)n  motion.' 

§  106  a.  In  the  Supreme  Court  of  the  United  States,  a 
notion  was  made  to  dismiss  an  appeal,  because  it  had  been 
;aken  only  by  a  part  of  the  complainants,  and  such  as  had  been 
)mitted  were  not  parties  to  the  appeal.     The  court  refused 

'  Devereux  v.  Burgwin,  11  Ired.        "  Hicks  ».  Gilliam,  4  Dev.  217. 
1:90.  *  Bonner  v.  Campbell,  48  Penn. 

2  Lovejoy  v.  Irelan,  17  Md.  525 ;  286. 
Celly  t.  Muse,  11  Ired.  182;  Brew-        =  Hooper  v.  Farwell,  3  Min.  106. 
iter  V.   Wakefield,   22  How.   118  ;        «  Loftin  v.  Kornegay,  11  Ired.  437. 
Clifton  V.  Sheldon,  23  lb.  481 ;  Wells        ?  Donnell  v.  Shields,  8  Ired.  371 ; 

I.  Reynolds,  3  Soam.  191 ;  State  v.  Smith  v.  Cunningham,  8  Ired.  460. 
dartin,  2  Ired.  101. 

(a)  In  Louisiana,  where  one  defendant  appeals,  the  appeal  will  be 
lismissed,  unless  he  make  his  co-defendants,  who  were  necessary  parties 
n  the  court  below,  parties  to  the  appeal.  Polger  v.  Eouanet,  13  La. 
in.  296. 
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the  motion,  but  held  that  the  matter  might  be  brought  up 
again  at  the  hearing  on  the  merits,  as  the  questions  involved 
in  the  motion  were  connected  with  the  merits,  and  could  not 
be  determined  upon  a  summary  proceeding.^ 

§  106  h.  In  Indiana,  under  2  E.  S.  (p.  160,  §§  561-2),  where 
an  appeal  is  barred  as  to  some  appellants  by  lapse  of  time, 
and  as  to  others,  who  were  infants,  it  is  not ;  the  former  may 
be  stricken  from  the  record,  and  the  appeal  will  be  good  as 
to  the  others.^ 

§  106  c.  In  trespass  against  A.,  B.,  and  C,  in  the  justice's 
court,  there  was  a  discontinuance  as  to  A.,  and  judgment 
against  B.  and  0.  B.  appealed,  and  both  appeared  before 
the  appellate  court;  judgment  on  the  merits  was  rendered 
against  B.  and  C. ;  and  B.  appealed  to  the  Supreme  Court. 
Held,  the  appearance  of  the  two  in  the  county  court  cured 
the  defect  of  only  one's  appealing ;  also  any  objection  on  error 
to  the  jurisdiction  of  the  justice,  or  to  the  joining  of  the  other 
defendants  in  the  county  court.^ 

§  106  d.  Though,  in  a  suit  ex  contractu  against  several,  the 
judgment  is  either  good  against  all,  or  bad  against  all,  and 
cannot  legally  be  reversed  in  part;  yet,  where  this  has  been 
done,  the  error  cannot  be  taken  advantage  of,  on  appeal,  by 
the  parties  against  whom  alone  the  judgment  should  have 
been  entered.* 

§  107.  If,  of  several  defendants,  some  appeal  in  their  own 
names,  without  joining  the  others,  the  appeal  should  be  dis- 
missed on  motion.  The  appeal  should  be  taken  in  the  names 
of  all  who  are  living  and  are  aggrieved  by  the  judgment; 
and,  if  any  refuse  to  unite  with  the  others  in  its  prosecution, 
they  should  be  summoned  and  severed.^ 

•  Day  V.  Washburn,  23  How.  309.        »  Geisler  v.  Aoosta,  5  Seld.  227. 

2  McEndree  «.  MoEndree,  12  Ind.  ^  gain  u.  Gradou,  6  Blackf.  138  ; 
97.  Savage  v.  Walsh,  24  Ala.  293. 

3  Tower  ti.  Lamb,  6  Miob.  362. 
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§  108.  Where  one  appellant  dies  after  the  appeal  is  per- 
ected,  either  party  may  have  the  appeal  revived  ia  the  name 
if  his  representative.' 

§  109.  If,  before  trial  on  appeal,  one  defendant  dies,  his 
epresentatives  must  be  made  parties,  although  the  appeal 
vas  taken  by  another  alone.^ 

§  110.  When  subsequent  attaching  creditors  come  in  and 
[efend  a  suit,  they  have  the  right  to  appeal.' 

§  111.  After  the  bankruptcy  of  a  partner,  he  cannot  be 
oined  with  his  copartner  as  plaintiff.  But  where  such  an 
iction  is  brought  to  the  court  above  by  appeal,  the  assignee 
nay  be  substituted.* 

§  112.  An  assignee  for  the  benefit  of  creditors  may  appeal 
rom  a  judgment  of  a  justice  against  a  trustee,  on  an  attach- 
nent  against  his  assignor.' 

§  113.  When  the  appellant  is  an  infant,  the  appeal  must 
)e  sued  out  by  his  guardian  or  next  friend,  who  may  either 
jive  bond  to  supersede  the  judgment,  or  security  for  the 
losts  of  the  appeal ;  and  where  the  appeal  is  sued  out  by  the 
nfant  in  his  own  name,  and  errors  are  assigned  by  attorney, 
he  appeal — the  fact  of  infancy  being  shown  by  afBdavits — 
vill  be  dismissed  on  motion.^ 

§  11-i.  As  a  party  in  interest  (by  reason  of  his  commis- 
ions),  it  is  held  that  the  agent,  attorney,  or  tn:\stee  of  a  mort- 
;age  may  appeal.'' 

§  115.  If  the  purchaser  of  land  at  sheriff's  sale  has  the 

'  Raine  tJ.  Bank,&o.,4Grratt.  150.        '  Bletz  v.    Haldeman,   26   Penn. 

2  Stell  V.  Glass,  1  Kelly,  475.  403. 

3  Chaffee  v.  Malarkee,  26  Vt.  242.        s  Cook  v.  Adams,  27  Ala.  294. 

«  Merrill  o.  Tamauy,  3  Penu.  433.        '  White  v.  Malcolm,  15  Md.  529. 

See  Teackle  v.  Crosby,  14  Md.  14. 
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right  to  claim  a  writ  of  habere  facias  possessionem,  such  right 
does  not,  after  his  death,  devolve  upon  his  administrators-, 
and  they  cannot  appeal  from  an  order,  discharging  a  rule  laid 
upon  the  tenant  in  possession  and  claimants  of  the  land,  to 
show  cause  why  the  writ  should  not  issue.' 

§  116.  An  appeal  lies  from  an  order  discharging  a 
garnishee.^ 

§  117.  In  Vermont,  a  trustee  cannot  appeal,  unless  the 
other  parties  could  do  it.'(a) 

§  118.  In  reference  to  the  amount  of  the  judgment  appealed 
from  ;(6)  a  case  will  not  be  dismissed  on  appeal,  on  motion 
of  the  appellant,  because  the  amount  of  damages  awarded 
by  the  justice  of  the  peace  exceeds  a  justice's  jurisdiction, 
nor  because  it  exceeds  the  ad  damnum  of  the  writ.' 

§  119.  Judgment  cannot  be  rendered  for  a  sura  greater 
than  could  be  recovered  below,  and  interest.  But  where  the 
declaration  is  for  a  sum  within  the  jurisdiction  of  the  court 
below,  and  interest  on  such  sum  from  the  time  it  became 
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'  Turner  v.  Waters,  14  Md.  62.  "  Earl  v.  Leland,  14  "Verm.  328. 

2  Bebb  V.  Preston,  1  Clarke  (Iowa),        '  Wallace  «.  Brown,  5  Post.  216. 


(a)  As  to  an  appeal  for  the  State,  in  criminal  prosecutions,  see  State 
V.  Jones,  1  Murph.  257 ;  Commonwealth  v.  Sanford,  5  Litt.  289  ;  State 
V.  Solomons,  6  Yerg.  360 ;  State  v.  Haddock,  2  Hayw.  162 ;  State  v. 
McGrorty,  2  Min.  224;  State  v.  Judge,  14  La.  An.  323 ;  State  v.  Ross, 
14  La.  An.  364 ;  Commonwealth  v.  Van  Tuyl,  1  Met.  (Ky.) ,  1 ;  Common- 
wealth V.  Thompson,  13  B.  Mon.  159. 

(6)  See  Spear  v.  Place,  11  How.  522.  It  is  sometimes  held,  that  on 
appeal,  the  defendant  may  recover  an  amount  beyond  the  justice's  juris- 
diction. Prettyman  v.  Waples,  4  Barring.  299.  And  that  a  verdict  for 
a  larger  sum  than  was  within  the  jurisdiction  of  the  justice  is  not  evi- 
dence that  the  justice  had  no  jurisdiction.  M'Kinley  v.  M'Calla,  5  Binn. 
600 ;  M'Bntire  v.  M'EldufF,  1  S.  &  E.  19. 
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ue,  and  there  is  a  verdict  for  a  sum  beyond  the  jurisdiction 
if  the  court  beiow;  judgment  will  not  be  reversed.* 

§  120.  Where  the  judgment  was  rendered  for  too  large  an 
mount,  and  the  correct  sum  was  certain  and  fixed  by  the 
vidence  on  appeal;  the  judgment  was  reversed,  and  the 
ase  remanded,  with  directions  to  the  court  below  to  enter 
udgment  for  the  proper  sum.^ 

§  121.  After  a  trial  on  the  merits,  an  appeal,  and  a  trial  in 
he  appellate  court  on  the  merits;  the  defendants  cannot 
ibject  that  the  damages  claimed  were  beyond  the  jurisdic- 
ion  of  the  justice,  the  objection  not  being  raised  in  the 
•ppellate  court.^ 

§  122.  Where  damages  are  given,  an  appeal  embraces  not 
inly  the  question  of  amount,  but  also  the  question,  whether 
)y  the  nature  of  the  case,  or  upon  the  facts  shown,  any 
lamages  are  recoverable.'' 

§  128.  "Amount  in  dispute,"  is  held  the  amount  of  the 
ilainUff''s  claim.' 

§  124.  On  appeal,  the  amount  of  the  recovery  and  not  the 
imount  of  damages  laid  in  the  declaration,  is  to  be  looked 
0  to  show  the  jurisdiction  of  the  court.* 

§  125.  A  set-offj  which  exceeds  in  amount  the  sum  of  which 
he  lower  court  has  jurisdiction,  is  not  allowable  on  appeal.' 
30,  in  Alabama,  judgment  cannot  be  rendered,  on  appeal 
rom  a  justice,  for  a  set-off  which  exceeds  $50,  against  the 
;onsent  of  the  plaintiff.' 

>  Panitt  V.  Stuart,  5  Ala.  112.  s  Hart  v.  Funk,  15  Ala.  675. 

2  Farr  v.  Johnson,  25  111.  522.  '  Piquet  v.  Cormiok,  Dudley,  Geo. 

'  Tower  v.  Lamb,  6  Mich.  362.  20. 

*  Spray  v.  Thompson,  9  Iowa,  40.  e  Smith  v.  Fleming,  9  Ala.  768. 

5  Gillespie  v.  Benson,  18  Cal.  409. 
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§  126.  In  Vermont,  a  declaration,  in  an  action  commenced 
before  a  justice  of  the  peace,  counted  upon  two  notes,  both 
together  less  than  $20  in  amount,  and  also  contained  a  count 
for  money  had  and  received,  for  $20.  The  plaintiff  offered 
in  evidence  the  notes  alone,  and,  before  judgment,  waived  and 
abandoned  the  count  for  money  had  and  received.  Held, 
the  action  was  not  appealable.^  Nor  an  action  before  a 
justice  of  the  peace,  on  a  promissory  note  exceeding  twenty 
dollars,  but  indorsed  below  ten  dollars ;  the  ad  damnum  in 
the  plaintiff's  writ  being  ten  dollars,  and  there  being  no  plea 
in  offset.^ 

§  127.  In  the  same  State,  where  the  account  pleaded  in 
offset  exceeds  the  sum  of  ten  dollars,  the  case  is  appealable, 
unless  the  account  appears  to  be  fictitious,  or  filed  for  the  pur- 
pose of  obtaining  the  right  of  appeal.^ 

§  128.  In  Tennessee,  replevin  was  brought  before  a  justice 
for  a  mule.  Yalue  laid  in  the  warrant  not  above  fifty  dollars. 
Judgment  for  the  plaintiff.  On  appeal,  the  jury  found  a 
special  verdict,  assessing  the  value  at  $110,  subject  to  the 
decision  of  the  court  whether  the  justice  had  or  not  jurisdic- 
tion. The  court  gave  judgment  for  the  defendant.  Held,  on 
appeal,  it  was  error  for  the  court  to  give  judgment  for  the 
defendant  for  above  fifty  dollars,  its  jurisdiction  on  appeal 
from  the  justice  being  limited  to  his  j urisdiction.* 

§  129.  Where  several  sailors  join  in  a  libel  against  a  vessel 
and  cargo,  and  the  District  Court  awards  salvage  to  the 
amount  of  more  than  $2,000,  but  not  so  much  as  that 
amount  to  any  one  libellant ;  no  appeal  lies  by  either  party 
to  the  Supreme  Court  of  the  United  States.^ 

§  130.  A  complaint  demanded  $2,000 ;  and  the  verdict  was 

'  Cooper  V.  Miles,  16  Verm.  642.  ^  Sherwin  v.  Colburn,  25  Vt.  613. 

°  Boardman     v.      Harrington,     9         ''  Gray  v.  Jones,  1  Head,  542. 
Verm.  151.  ^  gp^^r  i;.  Place,  11  How.  522. 
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(3,000.  The  court  below  amended  the  complaint,  by  inserting 
i3,000  instead  of  $2,000,  and  rendered  judgment  for  $3,000. 
)n  appeal,  the  court  above  vacated  the  order  of  amendment, 
;ave  leave  to  the  plaintiff  to  remit  the  damages  over  $2,000, 
fErmed  the  judgment  for  that  amount,  with  costs,  and  re- 
'ersed  it  as  to  the  excess.^ 

§  131.  As  we  have  seen,  the  form  of  taking  an  appeal  is 
lot  by  a  new  and  original  process,  like  a  writ  of  error,  but 
)y  the  allowance  of  the  court  which  renders  the  judgment 
ppealed  from.  Fro"in  this  it  results,  that  certain  prescribed 
ormalities  are  to  be  observed  in  transferring  the  case  to  a 
[igher  tribunal,  the  neglect  of  which  will  render  an  appeal 
srholly  ineffectual. 

§  132.  The  fact  of  appeal  can  be  proved  by  the  record 
inly ;  and  not  by  the  statements  of  the  appellee  in  a  com- 
ilaint  filed  by  him  for  affirmation  of  the  judgment.^ 

§  133.  The  statutory  requirements  as  to  a  return  of  the 
iroper  papers  must  be  strictly  complied  with.  Thus,  in  New 
Tork,  upon  appeal  from  a  judgment  by  default,  the  justice 
nust  return  that  a  copy  of  the  complaint  was  served,  verified 
)y  the  oath  of  the  pleader,  or  his  attorney.  A  return  that 
he  summons  was,  by  the  constable's  return,  certified  "to 
lave  been  served  with  the  complaint  verified,"  is  insufficient. 
)0  the  return  must  state,  that  the  complaint  annexed  is  the 
me  served  on  which  judgment  was  rendered.'  So,  in  Ver- 
nont,  an  appeal  from  a  justice  is  in  no  sense  entered,  when 
he  copies  required  by  Comp.  Laws,  p.  238,  §  73,  are  never 
iled,  the  statute  being  mandatory.*  So,  in  Texas,  when  a 
ause  comes  up  on  appeal,  the  transcript  of  the  record  must 
•e  certified  by  the  clerk  to  be  a  true  transcript  of  all  the  pro- 
eedings.'    And  it  is  a  general  rule,  that  an  appellate  court 

'  Corning  v.  Corning,  2  Sold.  97.  *  Goodenow   v.    Stafford,   1   Wil- 

^  Moore  v.  Lyman,  13  Gray,  394;  liams,  437. 

How.  Miss.  21.  '  Martin  v.  Latimer,  4  Tex.  335. 
3  Spring  V.  Baker,  1  Hilt.  526. 
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can  act  only  on  the  record  from  the  court  below,  which  must 
contain  a  case  sufficiently  certain  in  its  character  to,  enable 
the  appellate  court  to  act  upon  it.'  Thus  where  the  trans- 
cript is  unintelligible  from  omissions,  interlineations,  and 
erasures,  the  appeal  will  be  dismissed  at  the  cost  of  the 
appellant.^  Or,  where  the  record  is  so  confused,  that  the 
appellate  court  cannot  act  upon  it  with  safety  to  the  rights 
of  the  parties,  the  cause  will  be  remanded,  with  leave  to  the 
parties  to  replead,^ 

§  134.  In  Georgia,  if  the  clerk,  on  'appeal,  send  up  the 
original  papers  and  a  certified  copy  of  the  appeal  bond,  this 
is  a  transmission  of  the  appeal,  within  the  meaning  of  the 
statute.''  And,  in  Delaware,  though  the  transcript  of  a  justice 
of  the  peace,  on  appeal,  is  required  to  be  under  seal;  the  seal 
is  not  necessary  to  give  jurisdiction  to  the  superior  court. 
And  the  seal  may  be  waived  by  pleading  to  an  irregular 
transcript.'  So,  in  New  Jersey,  an  appeal  will  not  be  dis- 
missed, because  the  justice  omitted  to  certify  in  his  transcript 
the  fact  that  he  granted  it.  The  acceptance  of  the  bond,  and 
the  sending  up  of  the  papers,  are  sufBcient  evidence  that  he 
did  grant  it.°  So,  in  Khode  Island,  a  copy  of  the  recognizance 
given  on  appeal  from  a  justice's  court,  is  not  an  essential 
portion  of  the  copy  of  the  case  to  be  filed  in  the  appellate 
court,  and  the  filing  of  an  incorrect  copy  is  no  ground  for 
dismissing  the  appeal.'  So,  in  Indiana,  on  appeal  from  a 
justice  of  the  peace,  the  certificate  of  the  justice  annexed  to 
the  transcript  was  as  follows:  "  I  hereby  certify  that  the  fore- 
going is  a  true  transcript  of  the  proceedings  had  before  me, 
in  the  above  cause,  as  appears  from  my  docket.  Given  under 
my  hand  and  seal,"  &c.     Held,  sufficient.* 

'  Carraway  v.  Board,  &c.,  1  How.  ^  Lewis  v.  Hazel,  4  Harring.  470. 

Miss.  21.                       .  «  Rodeubough     v.     Rosebury,     4 

2  Hughart  v.  Giddens,  6  Tex.  488.  Zabr.  491. 

'  Lyon  V.  Tevis,  8  Clarke  (Iowa),  '  State  v.  Almy,  3  R.  I.  149. 

79.  8  Whitney  v.  Mills,  6  Blackf.  545. 

*  Nisbet  V.  Lawson,  1  Kelly,  275  ; 
Hudson  V.  Pettijohn,  4  Harring.  356. 
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§  135.  The  uniform  statutory  requirement  is,  that  copies  of 
he  material  papers  be  sent  up.(a)  It  is  irregular  for  a  clerk 
md  master,  even  by  consent  of  counsel,  to  send  up  the 
)riginal  papers  of  a  cause,  on  an  appeal  from  an  interlocutory 
irder,  or,  by  consent,  to  charge,  in  such  a  case,  as  if  copies 
lad  been  made  and  sent  up.^  And  original  papers,  without 
1  certified  transcript  of  the  record,  confer  no  jurisdiction 
ipon  the  court  above,  on  appeal.^    See  §  142. 

§  136.  It  is  the  usual  requirement,  that  copies  of  any 
)apers  constituting  the  foundation  of  the  plaintiff's  demand 
)e  sent  up  as  part  of  the  record.' 

§  137.  On  appeal  from  a  justice,  in  Indiana,  it  must  appear 
rom  the  transcript  of  the  record,  that  the  plaintiff  had  filed 
,  statement  of  his  demand,  or  some  note  or  other  writing 
elied  on  as  the  cause  of  action ;  otherwise  the  action  will  be 
ismissed."  But  any  statement,  however  short  or  informal, 
/ill  answer  the  purpose,  provided  enough  be  shown  to  bar 
nother  action  for  the  same  demand.' 

§  138.  It  is  error  to  receive  notes  in  evidence  not  marked 
s  filed  by  the  justice,  nor  otherwise  identified  by  the 
ranscript." 

§  139.  The  bill  of  particulars  filed  in  the  justice's  court, 
1  Ohio,  must  be  certified  on  appeal,  and  the  evidence  con- 
ned to  such  particulars.' 

§  140.  If  the  papers  necessary  on  the  appeal  are  not  sub- 
litted  to  the  court,  either  the  appeal  will  be  dismissed  for 

'  Emmons  v.  McKesson,  5  Jones,        '  Denby  v.  Hart,  lb.  13. 
q.  92.  «  Graft  v.  Diitz,  2  Greene  (Iowa), 

■'  Huston  V.  Huston,  3  Iowa,  248.  570. 

'  Waugh  V.  Andrews,  2  Ired.  75.  '  M'Coy    o.    Thompson,   Wright 

4  Bell  V.  Trotter,  4  Blaokf.  12.  649. 

(a)  See  Buckley  v.  Lacroix,  14  La.  An.  29. 
^9 
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informality,'  or  the  appellee  may  docket  the  cause  himself, 
and  have  the  judgment  proper  upon  the  merits  entered.^ 

§  141.  In  general,  however,  reasonable  indulgence  is 
allowed,  in  case  of  failure  strictly  to  comply  with  the  statu- 
tory requirements  as  to  return  of  papers.  It  is  held  that 
neglect  of  a  justice  of  the  peace,  to  file  the  papers  in  the 
clerk's  office  in  time,  is  no  cause  for  dismissing  the  appeal.^ 
So,  that,  where  an  appellant  has  entered  into  bond,  which  is 
approved  and  accepted  by  the  justice;  the  appeal  is  taken, 
and  is  not  defeated  by  the  neglect  of  the  justice  to  send  up 
the  papers  within  the  time  required  by  law.  But  the  appel- 
lant may  apply  to  the  court  to  compel  the  justice  to  send  up 
the  papers.*  So  an  appeal,  dismissed  because  the  transcript 
was  not  filed  in  time,  was  reinstated,  on  afiSdavit  of  the  clerk 
that  the  failure  was  owing  to  his  not  having  prepared  it  in 
time.^ 

§  142.  When,  in  Alabama,  the  original  papers  and  judg- 
ment entry  are  sent  up  properly  certified,  the  appellate  court, 
without  other  proof,  will  look  to  them  as  evidence  of  what 
was  done  in  the  cause.*    See  §  135. 

§  143.  An  error  in  a  certified  copy  of  an  appealed  criminal 
case  may  be  corrected  in  the  appellate  court  by  the  certifying 
officer.' 

§  144.  If  the  transcript  sent  up  by  a  justice  of  the  peace 
be  imperfect,  a  motion  for  a  rule  against  the  justice,  to  certify 
a  full  and  correct  transcript,  &c.,  should  be  granted,  although 
not  made  until  after  a  motion  to  dismiss  the  suit  by  the 
appellee.     But  if  the  imperfect  transcript  shows  a  good  cause 

'  Sun,  &c.  V.  Dwight,  1  Hilt.  50.  Ewing  ;;.  Bailey,  4  Scam.  420  ;  Sher- 

2  HoUoway    v.    Baker,   6   Clarke  man  v.  Rolberg,  9  Cal.  17  ;  Dicker- 

(lowa),  52.  son  v.  Apperson,  19  Mis.  319. 

'  Lacy  !).  Fairman,  7  Blackf.  558.        6  stark  v.  Barnes,  2  Cal.  162. 

■*  See  Campbell  t).  Quinlin,3  Scam.        «  Wolfe  v.  Parham,  18  Ala.  441. 
288  ;  Little  v.  Smith,  4  Scam.  400 ;        '  State  v.  Littlefield,  3  R.  L  124. 
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if  action,  the  suit  should  not  be  dismissed,  but  only  the 
ppeal,  although  there  should  be  no  motion  to  require  the 
ustice  to  amend.^ 

§  145.  It  is  the  invariable  practice  to  require  of  an  appel- 
ant a  bond  or  recognizance,  with  surety,  as  the  condition  of 
lis  appeal.  In  this  respect,  as  in  others,  appeal  differs  from 
hose  proceedings,  which  are  designed  to  afford  revision  in 
natters  of  law.  In  general,  it  seeas  to  be  contemplated  that 
L  party  has  a  right  to  such  revision,  without  terms ;  while  a 
lecond  trial  of  questions  of  fact  is  more  in  the  nature  of  a 
'^avor^i  upon  the  granting  of  which  any  reasonable  conditions 
nay  be  imposed.  In  the  various  legislation,  however,  of  the 
several  States,  this  cannot  be  laid  down  as  by  any  means  the 
aniform  rule. 

§  146.  The  terms  of  the  bond  or  recognizance  usually  re- 
ate  to  costs  and  intervening  damages,  and  are  designed  to 
ndemnify  the  appellee  from  the  consequences  of  delay,  and 
;he  necessary  expenses  incurred  during  the  pendency  of  the 
jause  in  the  appellate  court. 

§  146  a.  An  appeal  is  void  without  an  approved  bond  or 
recognizance  by  the  appellant.^(a)  So  where  the  recognizance 
nis-recites  the  judgment.^  And  where  an  appeal  bond  is  not 
in  proper  form,  the  appeal  may  be  dismissed.''    (See  §  153.) 

'  Boiles  V.  Barnes,  4  Blackf.  176.      513  ;  Simpson  v.  Alexander,  5  Gilm. 
z  DoUofif  D.  Hartwell,  38  Maine,  54 ;     260  ;  Mills  v.  Bagby,  4  Tex.  320. 
Slater  v.  Steamboat,  &o.,  10  Mis.        '  Curry  v.  Hinman,  3  Gilm.  90. 

*  Young  V.  Mason,  lb.  55. 

(a)  In  New  Hampshire,  when  an  appeal  is  taken  from  a  justice  of  the 
peace,  the  proper  practice  is,  for  the  justice  to  go  through  with  the  usual 
form  in  taking  the  recognizance  of  the  principal  and  sureties.  Where 
they  present  themselves  before  the  magistrate,  to  recognize  as  required 
ay  statute,  and  he,  with  their  assent  and  in  their  presence,  makes  an 
3ntry  upon  his  docket  of  an  appeal  and  of  their  recognizing  as  principal 
md  sureties,  the  appeal  and  recognizance  are  sufficiently  taken.  And 
lie  may  be  compelled  by  mandamus,  upon  his  refusing,  to  make  out  a 
3opy  in  due  form.    Ballou  v.  Smith,  9  Post.  530. 
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So  the  daim  of  an  appeal  does  not  operate  as  a  supersedeas  or 
stay  of  execution,  until  the  appeal  bond  is  filed.^ 

§  147.  In  Illinois  (and  this  is  probably  the  usual  practice), 
it  is  not  sufiBcient  for  the  clerk  to  certify  that  an  appeal  bond 
had  been  filed ;  a  copy  of  it  should  be  inserted  and  certified 
in  the  record  sent  up.^ 

§  148.  An  appeal  bond,  which  recites  that  one  not  a  party 
to  the  suit  has  taken  an  appeal,  is  void,  as  against  public 
policy.^ 

§  149.  Under  the  Eev.  Sts.  of  Massachusetts,  c.  138,  §  5, 
giving  an  appeal  to  convicts,  in  certain  cases,  and  providing 
that  the  appellant  shall  be  committed  until  he  shall  recog- 
nize, &c. ;  an  appeal  was  disallowed,  where  the  appellant,  after 
claiming  his  appeal,  absconded  without  recognizing.* 

§  150.  Where  a  party  paid  the  justice  his  fee  for  an  appeal, 
and  merely  said  that  he  would  offer  A.  as  bail,  and  A.  after- 
wards came  into  the  room  where  the  justice  was,  for  the 
purpose  of  becoming  bail,  but  nothing  was  then  said  by  him 
or  any  one  else  in  regard  to  his  becoming  bail,  and  the 
justice  did  not  enter  him  as  bail,  and  nothing  more  than  this 
was  done  within  two  hours  after  rendition  of  the  judgment; 
held,  audita  querela  would  not  lie  to  set  aside  the  judgment.' 

§  151.  The -defendant,  in  an  action  of  debt  on  a  judgment 
rendered  by  a  justice  of  the  peace,  pleaded,  that,  upon  the 
rendering  of  said  judgment  against  him,  he  moved  an  appeal 
to  the  county  court,  which  was  allowed;  and  the  plaintiff 
replied,  that,  though  true  it  is  that,  upon  the  rendering  of 
said  judgment,  the  defendant  moved  an  appeal  to  the  county 
court,  which  said  appeal  was  allowed,  &c.  Held,  1st,  that 
the  plea  was  not  bad  for  want  of  an  averment  that  a  bond  or 

1  Braiiigan  v.  Rose,  3  Gilm.  123.  '  Com.  v.  Dunham,  22  Pick.  11. 

2  Pickering  K.  Mizner,  4Gilm.  334.         *  Harriman  v.  Swift,  31  Vt.  385. 
2  Reid  V.  Quigley,  16  Ohio,  445. 
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recognizance  was  given  on  the  appeal,  as  this  fact  was  neces- 
sarily implied  in  the  allowance  of  the  appeal ;  2d,  that  the 
replication  contained  an  admission  that  a  valid  appeal  was 
taken  and  allowed.^ 

§  152.  After  an  entry  of  judgment  for  the  plaintiff  on  a 
justice's  docket,  this  statement  followed,  viz. :  "  On,  &c.,  comes 
the  defendant,  and  files  an  appeal  bond,  but  does  not  ask  an 
appeal  until  he  further  considers  the  matter."  Held,  that, 
notwithstanding  this  statement,  the  defendant  might,  on 
appeal,  show  by  aflSdavits,  that  the  appeal  was  prayed  for 
when  the  appeal  bond  was  filed.^ 

§  153.  In  case  of  a  defective  bond  or  recognizance,  the 
appeal  may  be  dismissed.^  (See  §  146  a.)  Thus  the  court 
may  refuse  to  proceed,  for  want  of  jurisdiction,  if  they  be- 
come satisfied,  during  the  trial,  that  the  appeal  bond  was  exe- 
cuted without  authority."  So  where  an  appeal  was  allowed 
to  two  defendants,  on  the  "  condition  that  they  file  their 
bondf,"  and  only  one  filed  his  bond;  the  appeal  was  dismissed 
with  costs.' 

§  154.  The  plaintiff  filed  a  motion  to  dismiss  the  appeal, 
for  non-compliance  with  the  statute  requisitions  as  to  recog- 
nizances. The  defendant  moved  for  a  nonsuit,  as  of  a  previous 
term,  supporting  his  motion  by  affidavits  of  a  previous  agree- 
ment and  order  of  discontinuance  by  the  plaintiffs;  which 
motion  was  granted,  and  nonsuit  entered  nunc  pro  tunc.  It 
appearing  that  the  statute  requisitions  had  not  been  com- 
plied with ;  held,  the  judgment  must  be  reversed  for  want  of 
jurisdiction,  the  alleged  discontinuance  at  a  previous  term 
being  entirely  immaterial.^ 

§  155.  But  it  is  not  a  matter  of  course  to  dismiss  an  appeal 

'  Curtiss  V.  Beardsley,  15  Conn.  '  Shethar's  Case,  4  Cow.  540. 

518.  '  Johnson  v.   Barber,  4  Gilm.  1 ; 

2  Frazer  v.  Smith,  6  Blaokf.  210.  Watson  v.  Thrall,  3  Gilm.  69. 

3  French  v.  Suell,  37  Maine,  100.  «  Varney  v.  Caswell,  3  Wis.  744. 
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for  this  cause.'  Thus  it  is  held  erroneous  to  dismiss  an 
appeal  on  account  of  a  defect  in  the  bond,  when  the  appellant 
offers  to  execute  a  new  and  suflScient  bond  and  proceed  to 
trial  forthwith.'  So  where  it  appears  to  the  appellate  court 
that  the  surety  is  insufficient,  such  court  may  require  a  new 
recognizance.^  So  if  the  appellant  does  everything  required 
of  him  by  the  statute  to  perfect  his  appeal,  but  the  magis- 
trate neglects  to  indorse  his  satisfaction  as  to  the  surety ;  the 
appeal  ought  not  to  be  dismissed."  So,  in  Illinois,  an  appel- 
lant from  a  justice  of  the  peace,  in  a  trial  of  the  right  of 
property,  having  filed  a  defective  bond,  may  have  leave  to 
amend  it  in  the  appellate  court.^ 

§  156.  Questions  have  arisen  respecting  the  payment  of 
fees,  as  a  necessary  condition  of  appeal. 

§  157.  An  offer  to  pay  fees,  when  the  appeal  papers  shall 
be  made  out,  is  not  a  tender  of  the  fees.  The  justice  is  not 
bound  first  to  make  out  his  papers,  and  then  rely  on  having 
his  fees  paid  afterwards.^ 

§  158.  The  judgment  below  was  aSirmed  according  to  the 
rule  of  court,  because  the  appellant  failed  to  pay  the  fees  and 
have  the  appeal  papers  filed.  To  obtain  a  trial,  he  afterwards 
made  affidavit,  that  he  was  sick  in  bed  at  the  time  and  was 
unable  to  attend  to  the  payment ;  but  it  appeared,  that,  when 
the  judgment  was  affirmed,  his  attorney  was  present  and 
made  no  objection.  Held,  the  affidavit  did  not  sufficiently 
show  that  the  sickness  of  the  appellant  prevented  the  attor- 
ney from  attending  to  his  case,  and  the  judgment  was 
allowed  to  stand.'^ 

§  159.  In  reference  to  successive  appeals,  it  is  held  that  a 

1  Maynard  v.  Hoskins,  8  Mich..  81.  "  Patty  v.  Winchester,  20  III,  261. 

^  Appleton  V.  Turrentine,  19  Ala.  ^  People  v.  Han-is,  9  Cal.  571. 

706.  '  MoManus   </.    Humes,  6  Clarke 

'  State  V.  Lavally,  9  Mis.  834.  (Iowa),  159. 
1  Shiff  V.  Brownell,  4  Wis.  285. 
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party  cannot  appeal  a  second  time,  the  first  appeal  being 
dismissed,  from  the  same  judgment.^ 

§  160.  A  defendant  in  equity  appealed  from  a  decree  in 
favor  of  the  plaintiftj  and  gave  bond  to  prosecute  his  appeal ; 
and  afterwards  moved  the  court  to  open  the  decree  and  grant 
a  hearing,  which  motion  being  overruled,  he  appealed  from 
this  decision  also.  Held,  as  the  decision  of  such  a  motion 
rested  in  the  sound  discretion  of  the  court  below,  the  second 
appeal  must  be  dismissed,  but  the  appellate  court  would  not 
order  the  court  below  to  carry  the  first  decree  into  execution, 
until  the  first  appeal  had  been  heard.^ 

§  161.  A  decree  of  the  Circuit  Court  of  the  United  States, 
in  a  suit  to  enjoin  infringement  of  a  patent,  after  reciting 
that  B.  was  the  inventor  of  the  machine,  and  that  his  patent 
had  been  duly  assigned  to  the  plaintiff,  dismissed  the  bill, 
on  the  ground  that  the  defendant  used  his  machine  under  a 
license  from  the  patentee.  The  plaintiff  appealed  to  the 
Supreme  Court,  who  reversed  the  decree.  Held  the  defend- 
ant could  not  afterwards  appeal  from  so  much  of  the  decree 
of  the  Circuit  Court,  as  recited  the  invention  and  the 
assignment.^ 

§  162.  In  Indiana,  if  a  suit  be  brought  to  the  Supreme 
Court  a  second  time  on  appeal,  the  proceedings  since  the 
cause  was  remanded  only  can  be  examined.'' 

§  163.  After  an  appeal  from  the  judgment  of  a  justice  of 
the  peace,  judgment  in  the  Circuit  Court,  judgment  reversed 
by  the  Supreme  Court  and  remanded  for  another  trial ;  it  is 
too  late  for  a  motion  in  the  Circuit  Court  to  reject  the  pleas 
because  not  filed  until  after  the  appeal,  or  to  dismiss  the 
appeal  because  the  justice  had  not  filed  the  papers  in  time.^ 

1  Brill  V.  Meek,  20  Mis.  358.  ^  Hobson  v.  Doe,  4  Blackf.  487. 

2  Wylie  V.  Coxe,  14  How.  1.  *  Abel  v.  Burgett,  lb.  611. 
'  Corning  v.  Troy,  &c.,  15  How. 

451. 
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And  where  judgment  had  been  rendered  by  a  justice  for  the 
plaintiff,  a  new  trial  granted,  an  appearance  by  the  parties, 
a  continuance  at  the  instance  of  the  plaintiff,  judgment  again 
for  the  plaintiS;  and  an  appeal  by  the  defendant ;  the  court 
refused  to  set  aside  the  appeal,  on  the  affidavit  of  the  plaintiff, 
that  the  first  judgment  was  rendered  in  his  absence,  and  that 
the  new  trial  was  granted  without  his  knowledge.^ 

■  Jones  V.  Rodman,  4  Blackf.  492. 
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CHAPTBE  XXII. 


AUDITA  aUERELA. 


1.  Definition ;  for  the  most  part 
itsolete. 

2.  As  connected  with  other  modes 
)f  revision. 

6.  General  nature  and  objects. 
8.  Lost  by  neglect. 


9.  Absent  defendant ;  default. 

12.  Imprisonment. 

15.  Payment  of  judgment. 

18.  Parties. 

24.  Practice. 


§  1.  Audita  querela  is  defined,  as  "  a  writ  applicable  to  the 
sase  of  a  defendant  against  whom  a  judgment  has  been  re- 
iovered  (and  who  is  therefore  in  danger  of  execution  or  per- 
laps  actually  in  execution),  grounded  on  some  matter  of 
lischarge  which  happened  after  the  judgment.  It  is  a 
emedial  process,  which  bears  solely  on  the  wrongful  acts  of 
he  opposite  party,  and  not  upon  the  erroneous  judgments 
tr  acts  of  the  court.  It  will  not  lie,  therefore,  where  the 
ause  of  complaint  is  a  proper  subject  for  a  writ  of  error. 
t  is  in  the  nature  of  an  equitable  suit — a  regular  suit,  in 
irhich  the  parties  may  plead,  take  issue,  &o.  In  modern 
iractice,  it  is  usual  to  grant  the  same  relief  on  motion."'(a) 

§  2.  This  remedy  may  be  considered  in  connection  with 
ther  modes  of  revision,  besides  that  of  a  simple  motion. 


'  Bouv.  Law  Diet.  ;  Whart.  Law 
liot.  See  White  v.  Clapp,  8  Allen, 
83 ;  Marsh  u.  Haywood,  6  Hunjph. 


210  ;  Chambers  v.  Neal,  13  B.  Mon. 
256  ;  Job  v.  Walker,  3  Md.  129. 


(a)  It  will  be  seen  that  nearly  all  the  cases  cited  have  occurred  in  the 
tate  of  Vermont,  where  this  writ  seems  to  be  a  favorite  remedy.  It  is 
■uly  remarked  by  the  court  of  that  State,  that  the  writ  of  audita  querela 

an  important  remedial  and  equitable  process,  and  should  be  allowed, 
here  an  execution  has  been  irregularly  issued,  from  which  the  party 
aght  to  be  relieved;  and  it  should  at  least  be  a  concurrent  remedy 
ith  relief  on  motion.    Porter  v.  Vaughn,  24  Vt.  211. 
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§  3.  Matter  of  error,  whether  in  law  or  fact,  will  not 
sustain  it.^ 

§  4  The  rule,  that  the  denial  of  an  appeal  by  a  justice  of 
the  peace,  from  a  judgment  rendered  in  his  court  in  a  case 
which  by  law  is  appealable,  is  sufficient  ground  for  setting 
aside  the  judgment  on  audita  querela,  is  not  changed  by 
a  statute  introducing  the  new  remedy  of  a  petition.^ 

§  5.  Where  an  execution  has  been  issued  from  a  court  of 
law,  this  writ  cannot  be  sustained  to  vacate  it,  or  suspend  its 
operation,  on  the  ground  that  it  has  been  enjoined  by  a 
court  of  chancery.  The  remedy  is  by  application  to  that 
court.^ 

§  6.  Audita  querela,  though  authorized  by  statute,  is  de- 
rived from  the  common  law,  and  is  governed  by  the  rules  of 
the  common  law  as  to  misjoinder,  and  parties  and  causes  of 
action,  and  as  to  its  proceedings,  mode  of  trial,  and  the  ren- 
dition and  effect  of  final  judgment." 

§  7.  It  is  maintainable  as  well  quia  timet  as  for  one  actually 
in  execution.'  Thus  (in  Vermont)  an  execution  issued  by  a 
justice  of  the  peace  for  more  than  $53,  and  returnable  in  sixty 
days  instead  of  one  hundred  and  twenty  days,  is  irregular  and 
void.  And  the  writ  of  audita  querela  is  a  proper  remedy  to 
set  aside  the  execution,  though  the  officer  has  not  called  upon 
the  debtor  for  the  execution,  nor  made  any  effort  to  collect 
it,  if  sixty  days  from  the  date  of  the  execution  have  not 
expired.^ 

§  8.  A  party  is  not  entitled  to  this  relief,  when  he  has  had 
a  legal  opportunity  to  avail  himself  of  the  matters  of  defence 
set  forth  in  his  complaint,  or  when  the  injury,  of  which  he 

'  School,  &o.  0.  Rood,  1  Williams,  *  Johnson  v.  Plimpton,  30  Vt.  420. 

214.  5  Glover  v.    Chase,   1   Williams, 

'  Edwards  v.  Osgood,  33  Vt.  224.  533. 

'  Porter  v.  Vaughn,  24  Vt.  211.  ^  Hovey  v.  Niles,  26  Vt.  541. 
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omplains,  is  attributable  to  bis  own  neglect.  Thus  when  a 
ollector  of  taxes  is  summoned  by  the  town  before  a  justice, 
f  the  peace,  to  show  cause  why  an  extent  should  not  issue 
gainst  him  for  arrears  of  taxes,  and  he  appears,  and  the 
iistice,  upon  hearing,  decides  to  issue  an  extent ;  the  collector 
annot  have  relief  by  audita  querela,  by  showing  that  he  did 
lOt  receive  proper  notice  of  the  proceedings  before  the 
jstice,  or  that  there  was  not  a  legal  grand  list,  or  that  there 
i^as  no  legal  rate  bill  and  warrant  committed  to  him  for  col- 
sction — these  being  all  proper  subjects  of  inquiry  and 
djudication  by  the  magistrate.^ 

§  9.  When  the  defendant,  in  a  suit  commenced  before  a 
astice  of  the  peace,  was  without  the  State  at  the  time  the 
^rit  was  served,  and  had  no  notice  of  the  pendency  of  the 
uit,  and  judgment  was  rendered  against  him  by  default, 
ifithout  any  security  being  given  by  recognizance,  as  re- 
uired  by  statute,  conditioned  that  the  plaintiff  would  refund 
uch  sum  as  might  be  recovered  by  the  plaintiff  upon  writ 
f  review;  the  defendant  may  have  a  remedy  by  audita 
uerela.^  So,  in  Massachusetts,  audita  querela  may  be  maiu- 
ained  by  a  judgment  debtor  residing  out  of  the  common- 
wealth, and  not  served  with  process,  to  set  aside  an  execution 
aken  out  by  the  creditor  without  first  filing  the  bond  re- 
uired  by  Rev.  Sts.  c.  92,  §  6,  even  after  the  execution  has 
leen  levied  upon  his  real  estate  and  returned  satisfied.' 

§  10.  A  suit  was  commenced  against  a  non-resident,  who 
ad  no  notice  of  it.  The  suit  was  entered  ;  an  attorney,  not 
mployed  by  the  defendant,  entered  an  appearance  for  him  ; 
nd  judgment  was  rendered  against  him,  without  proof  of 
otice,  and  without  giving  a  bond  to  repay  to  the  defendant 
uch  sum  as  might  be  recovered  by  him  on  review.  Held, 
udita  querela  was  not  the  proper  remedy.^    And  audita 

1  Griswold  v.  Rutland,  23  Vt.  324.  Eastman  v.  Waterman,  26  Vt.  494. 
«  Alexander  v.  Abbott,  21  Vt.  See  Marvin  u.  Wilkins,  6  Aik.  107. 
76  ;  Whitney  v.  Silver,  22  Vt.  634 ;        *  Dingman  v.  Myers,  13  Gray,  1. 

<  Spaulding  v.  Swift,  18  Vt.  214. 
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querela,  brought  to  set  aside  a  judgment  for  want  of  notice 
of  the  commencement  and  pendency  of  a  suit,  cannot  be  sus- 
tained in  contradiction  of  the  oSicer's  return,  this  being 
conclusive.^ 


§  11.  Where  the  plaintiff  in  a  justice  suit  has  been  led  by 
the  defendant  to  suppose  that  the  suit  would  be  defended, 
and  accordingly,  on  the  return  of  the  writ,  it  being  incon- 
venient then  to  remain  and  attend  to  the  trial,  in  good 
faith  applies  for  and  obtains  a  continuance,  still  supposing 
that  the  defendant  will  appear  and  claim  trial;  the  fact,  that 
the  defendant  does  not  appear  on  the  day  when  such  con- 
tinuance is  granted,  is  not  sufBcient  to  sustain  audita  querela 
to  set  aside  a  judgment  for  the  plaintiff,  subsequently  ren- 
dered by  default.' 

§  12.  Audita  querela  lies  by  a  person  imprisoned  under 
an  execution,  in  which,  by  a  mistake  of  the  clerk,  the  date 
of  the  judgment  is  erroneously  stated,  and  the  officer  thereby 
required  to  collect  more  interest  than  is  due.' 

§  13.  A  debtor,  having  been  imprisoned  by  virtue  of  an 
execution,  was  admitted  to  the  liberties  of  the  prison,  and 
subsequently  obtained  a  discharge  as  a  bankrupt,  but  the 
creditor  refused  to  discharge  him  from  imprisonment,  or  to 
consent  to  his  going  at  large.  Held,  the  debtor  could  not 
maintain  audita  querela  against  the  creditor  to  discharge 
him,  but  must  judge  for  himself,  whether  his  discharge  would 
justify  him  in  going  at  large,  and  act  accordingly."  But  if 
the  debtor  be  actually  in  prison,  he  may  sustain  such  process 
in  order  to  obtain  his  liberty.' 

§  14.  The  liability  of  bail,  by  indorsing  his  name  upon 

'  Witherell  v.  ftoss,  26  Vt.  748.  '  Stone  v.  Chamberlain,  7  Gray, 

2  Aldrloh  V.   Bonett,  33  Vt.  202.  206. 

See  Paddleford  o.  Bancroft,  22  Vt.  "  Gould  v.  Mathewson,  18  Vt.  65. 

529.  »  Comstook  v.  Grout,  17  Vt.  612. 
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he  writ,  is  a  liability  upon  contract,  within  the  Eev.  Sts.  of 
/"ermont,  c.  28,  §  63;  and  an  execution  issued  against  the 
)ody  of  such  bail,  upon  a  judgment  against  him  on  scire 
'acias,  will  be  set  aside  on  audita  querela.' 

§  15.  Where  satisfaction  has  been  made  on  an  execution,  a 
(ill  for  an  injunction  to  restrain  a  second  execution  is  not  the 
)roper  remedy,  but  a  motion,  on  notice,  in  the  nature  of  a 
srrit  of  audita  querela,  to  call  in  the  execution,  and  have 
atisfaction  entered  of  record.^ 

§  16.  A  tender  of  the  amount  due  upon  an  execution,  and 
,  refusal  to  receive  it,  may  entitle  the  debtor  to  an  audita 
[uerela;  but  not  unless  it  is  kept  good  and  the  money 
)rought  into  court,  which  must  appear  afBrmatively  by  the 
leclaration.' 

§  17.  Audita  querela  will  not  lie,  in  Vermont,  to  set  aside 
m  execution,  issued  on  a  judgment  rendered  by  the  county 
lourt,  when  the  only  grounds  of  complaint  are,  that  the 
udgment  was  rendered  by  default,  in  an  action  on  a  note, 
ind  that  the  plaintiff  had  neglected  to  indorse  upon  the 
lote  certain  payments  which  the  complainants  had  made, 
)ut  tooii  judgment  for  the  face  of  the  note,  without  deducting 
iny  payments,  and  that  the  clerk,  in  making  up  the  judg- 
nent,  had  made  an  error  in  the  computation  of  interest, 
vhereby  execution  had  issued  for  a  larger  sura  than  actually 
ippeared  due  on  the  note." 

§  18.  All  the  parties  to  a  judgment  complained  of  must 
oin  in  the  writ.*  But  a  joint  action  of  audita  querela  cannot 
)e  maintained  by  a  principal  defendant,  and  a  trustee,  to 
racate  the  judgments  rendered  against  them  respectively, 

1  Stoughton  V.  Barrett,  20  Vt.  385.  "  Ibid.  18  Vt.  120. 

2  McRae  v.  Davis,  5  Jones  Eq.  ^  Herrick  v.  Orange,  &c.,  1  Wil- 
,40  ;  Parker  v.  Jones,  lb.  27tj.  liams,  584. 

3  Perry  v.  Ward,  20  Vt.  92. 


622  THE  LAW  OF  NEW  TBIALS.  [CH.  5XII. 

when  their  grounds  of  complaint  are  wholly  different,  and 
the  judgments  if  vacated  must  be  vacated  on  different 
grounds.^ 

§  19.  When  the  basis  of  an  audita  querela  is  altogether 
personal,  it  will  die  with  the  person,  and,  in  such  case,  the 
bail  upon  the  recognizance  cannot  be  held.  But  an  audita 
querela,  when  it  goes  to  the  foundation  of  the  judgment, 
may  be  prosecuted  by  executors  and  administrators.^ 

§  20.  In  Maryland,  the  aflBdavit,  on  a  rule  to  show  cause, 
in  a  proceeding  of  the  nature  of  an  audita  querela,  may  be 
made  by  another  person,  as  well  as  by  the  defendant.^ 

§  21.  A  judgment  rendered  by  a  justice  of  the  peace 
against  an  insane  person,  who  had  a  guardian,  but  whose 
guardian  was  not  notified  of  the  suit,  and  who  has  no 
guardian  appointed  for  him  by  the  court,  will  be  vacated 
upon  audita  querela."* 

§  22.  A  judgment  was  rendered  by  a  justice  of  the  peace 
against  an  infant,  who  appeared  by  attorney,  and  the  defend- 
ant appealed.  While  the  case  was  pending  in  court,  the 
infant  became  of  age,  the  attorney  withdrew  his  appearance, 
and  judgment  was  thereupon  rendered  by  default.  Held, 
audita  querela  would  not  lie  to  vacate  such  judgment,  it 
being  not  void,  but  voidable.* 

§  23.  If  the  plaintiff,  in  an  audita  querela  to  set  aside  an 
execution,  desire  to  set  it  aside  on  the  ground  that  the  judg- 
ment was  entered  on  Sunday,  which,  as  appears  from  the 
exceptions,  was  the  day  on  which  the  trial  was  in  fact  con- 
cluded, and  the  judgment  rendered;  he  should  by  his  decla- 
ration advertise  the  defendant  of  that  ground  of  objection.* 

'  Johnson  v.  Phinpton,  30  Vt.  420.  '  Barber  v.  Graves,  18  Vt.  290. 

2  Conn.,  &o.  V.  Bliss,  24  Vt.  411.  «  Oakes  v.  School  District,  33  Vt. 

=  Job  V.  Walker,  3  Md.  129.  156. 
*  Lincoln  v.  Flint,  18,Vt.  247. 
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§  24.  Iq  Vermont,  the  affidavit  of  the  truth  of  the  facts 
et  forth  iu  a  writ  of  audita  querela  should  be  annexed  to  the 
irrit,  or  become  part  of  the  process.  But  where  the  judge 
?ho  signed  the  writ  certified,  that  the  facts  contained  in  the 
rrit  were  sworn  to,  and,  on  the  trial,  the  affidavit  of  the 
ttorney  of  the  complainant,  in  the  terms  required  by 
tatute,  and  made  before  the  writ  was  certified  as  a  super- 
edeas,  was  produced ;  it  was  held  to  be  a  sufficient  compli- 
nce  with  the  statute.  The  minute  of  recognizance,  in  such 
ase,  signed  by  the  judge,  is  matter  of  record,  and  cannot  be 
ontradicted  by  parol.' 

§  25.  The  duty  imposed  upon  the  judge  allowing  a  writ  of 
,udita  querela  (Verm.  Oomp.  Stat.  292,  §  8),  to  take  a  copy 
>f  the  whole  process  and  recognizance,  ''and  file  the  same  in 
he  office  of  the  county  clerk,  in  the  county  in  which  such 
mt  is  allowed,"  is  directory  in  its  character ;  and,  if  any 
□jury  results  from  the  neglect  of  the  judge  to  so  leave  a 
opy,  it  should  not  be  visited  upon  those,  upon  whom  no 
iuty  was  imposed,  or  obligation  rested  for  its  performance.^ 

§  26.  In  Vermont,  where  the  county  court  determine  that 
,  writ  of  audita  querela  was  brought  for  delay,  they  have 
lower,  under  the  statute,  to  award  to  the  defendant  twelve 
)er  cent,  interest  on  his  judgment,  as  damages,  and  double 
losts.  Such  determination  is  one  resting  in  the  discretion  of 
he  county  court,  and  cannot  be  revised  by  the  Supreme 
)ourt  on  exceptions.' 

§  27.  Where  the  county  court,  in  Vermont,  adjudged 
hat  a  writ  of  audita  querela  was  brought  for  delay  merely, 
,nd  awarded  to  the  defendant  double  costs  and  twelve  per 
lent.  interest,  under  the  statute,  and  this  judgment  was 
.ffirmed  in  the  Supreme  Court,  upon  exceptions,  and  there- 

1  Hinman  v.  Swift,  18  Vt.  315.  =  Perry  ».  Ward,  18  Vt.  120. 

'  Kidder  v.  Hadley,  25  Vt.  644. 
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upon  the  complainants  paid  the  double  costs  and  twelve  per 
cent,  interest ;  held,  there  was  no  irregularity  in  taking  an 
execution  upon  the  original  judgment  for  its  full  amount, 
without  regard  to  such  payment,  since  the  payment  did  not 
appear  upon  the  records  of  the  county  court,  where  the 
original  judgment  was  rendered.^ 

'  Perry  v.  Ward,  20  Vt.  92. 
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MANDAMUS. 


1.  Definition,  &c. 

2.  Does  not  lie  in  case  of  other 
remedies. 

4.  Parties. 

5.  As    connected    with 
error,  &o. 

8.  Designed  to  compel  action. 


10.  Lies  only  to  a  continuing  tri- 
bunal. 

11.  Constitutional  questions. 

12.  In  reference  to  new  trial,  ex- 
ceptions, &c. 

13.  Miscellaneous  cases. 


§  1.  Mandamus  is  defined,  as  "a  command  issuing  in  the 
name  of  the  sovereign  authority  from  a  superior  court 
having  jurisdiction,  and  directed  to  some  person,  corporation, 
or  inferior  court,(a)  within  the  jurisdiction  of  such  superior 
court,  requiring  them  to  do  some  particular  thing  therein 
specified,  which  appertains  to  their  ofBce  and  duty,  and  which 
the  superior  court  has  previously  determined,  or  at  least 
supposes  to  be  consonant  to  right  and  justice."' 

■  Bouv.  Law  Diet. ;  Whart.  Law  Diet. 


(a)  A  mandamus  maybe  directed  to  the  judges  of  the  District  Court 
instead  of  the  District  Court.  Hollister  v.  Judges,  8  Ohio  (N.  S.),  201. 
Mandamus  will  lie  to  compel  a  cleric  of  the  court  to  deliver  the  transcript 
on  a  writ  of  error.  Davis  v.  Carter,  18  Tex.  400.  A  plaintiff  who  has 
recovered  a  judgment  for  debt  and  costs,  and  has  received  the  debt  out 
of  court,  is  entitled  to  an  execution  for  the  costs,  and  the  court  will  grant 
a  mandamus  to  the  clerk,  commanding  him  to  issue  such  execution. 
Begina  v.  The  Clerk,  &c.,  12  Bng.  Law  and  Bq.  428.  It  is  of  course 
foreign  from  the  plan  of  the  present  work,  to  consider  the  process  of 
mandamus,  as  applied  to  any  other  than  judicial  proceedings.  Even 
with  this  limitation,  it  hardly  comes  under  the  head  of  revision,  or  bears 
any  analogy  to  a  new  trial.  (See  p.  630.) 
40 
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§  2.  But  it  is  said,  on  the  other  hand,  mandamus  is  only 
to  be  resorted  to  in  cases  of  the  last  necessity,  not  where  there 
is  another  effectual  remedy.^a)  And  the  writ  should  allege 
that  the  relator  has  no  other  remedy .^  (See  p.  630.)  More 
especially  it  is  never  to  be  resorted  to  for  the  protection  of 
individual  rights,  where  the  party  applying  for  it  has  another 
adeq^uate,  specific,  legal  remedy .^  And  it  is  held  that  one 
court  will  not  interfere  with  the  proper  jurisdiction  of  an- 
other in  granting  this  writ.  Thus  the  Supreme  Court  of 
New  York  will  not,  by  mandamus,  compel  a  court  of  com- 
mon pleas  to  permit  a  cause  to  be  removed  to  the  Circuit 
Court  of  the  United  States,  the  latter  court  having  itself  the 
power  to  award  the  writ,  when  necessary  to  the  exercise  of 
its  jurisdiction.^ 

§  3.  It  is  further  said,  that  a  writ  of  mandamus  does  not 
issue  in  virtue  of  any  prerogative  power,  and,  in  modern 
practice,  is  nothing  more  than  an  ordinary  action  at  law  in 
cases  where  it  is  the  appropriate  remedy.'  Also,  that  a  man- 
damus ought  not  to  issue  except  to  compel  performance  of 
a  duty  clearly  defined  by  law,  involving  no  discretion,  nor 
leaving  any  alternative.  The  petition  should  state,  with 
precision  and  distinctness,  all  the  circumstances  under  which 
the  applicant  claims  the  right  to  this  species  of  remedy,  and 

1  Reading  v.  The  CommonweaUh,        ^  White,  &c.,  23  Vt.  478. 

11  Penn.  196;   Green  v.  Wood,  35  *  People  v.  Judges,  &o.,  2  Denio, 

Barb.  653  ;  27  Mis.  225  ;  4  Tex.  329.  197. 

2  School,  &o.  t.  People,  20  111.  ^  Kentucky  v.  Dennison,  24  How. 
525  ;  Goolshy's  Case,  2  Gratt.  575.  66. 

(a)  A  mandamus  will  not  be  granted,  to  compel  the  judge  of  the  lower 
court  to  sign  a  bill  of  exceptions,  when  it  does  not  appear  that  the  bill 
of  exceptions  had  been  exhibited  to  the  adverse  party,  previously  to  its 
being  presented  to  the  court.  State  v.  Judge,  &c.  13  La.  An.  481.  It  is 
not  the  proper  remedy,  where  an  inferior  court  refuses  to  enter  a  judg. 
ment  for  costs.  The  party  complaining  has  a  right  to  appeal  from  such 
defective  judgment,  or  he  may  resort  to  his  action  for  the  costs.  Per. 
alta  V.  Adams,  2  Oal.  694.  Nor  does  it  lie  to  correct  an  erroneous  award 
of  costs.     State  v.  Judge,  &c.  3  Wis.  809. 
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all   the   objections   which   may   be   anticipated   should   be 
brought  to  view  and  answered.'    (See  p.  630.) 

§  4.  A  writ  of  mandamus  will  not  be  issued  on  the  appli- 
cation of  an  individual,  who  has  no  private  nor  particular 
interest  in  the  matter,  independent  of  that  which  he  holds 
in  common  with  the  public.^  Thus  one  applying  for  a  man- 
damus, to  compel  an  inferior  court  to  make  a  rule  on  one 
of  its  ministerial  ofiScers,  must  clearly  show  his  interest  in 
the  subject  matter.^  So  where  the  court  made  an  order,  dis- 
missing a  bill  as  to  one  of  the  complainants  for  his  non- 
appearance; and,  the  day  after,  the  judge  in  open  court,  upon 
his  own  suggestion,  and  without  notice  to  any  of  the  parties, 
inserted  therein  the  words,  "without  prejudice:"  held,  a 
mandamus  would  not  lie  against  the  judge;  as  the  insertion 
made  by  him  did  not  affect  the  legal  rights  of  the  relator.*" 
It  is  for  the  public  officers,  exclusively,  to  apply  for  such 
writ,  where  public  rights  are  to  be  subserved.  Thus  a 
mandamus  will  not  be  granted,  commanding  county  com- 
missioners to  locate  a  road,  although  it  may  be  their  duty 
to  do  so,  on  the  petition,  merely,  of  one  of  the  original 
petitioners  for  the  road,  who  has  no  greater  interest  than  the 
rest  of  the  community  in  procuring  such  location.' 

§  5.  Mandamus  cannot  be  substituted  for  an  appeal.  Thus, 
in  California,  where  a  cause  has  been  remanded,  for  the  court 
below  to  determine  the  truth  of  the  allegations,  and  that 
court  refuses  to  grant  the  relief  to  which  the  intervenors  are 
entitled  according  to  the  opinion  delivered  above,  if  true ;  the 
proper  remedy  is  by  appeal,  and  not  mandamus.^  So  a  man- 
damus will  not  be  granted  to  bring  under  review  the  pro- 
ceedings of  an  inferior  court  on  the  ground  of  error,  where 
a  writ  of  error  will  lie.'    So  where  the  defendant,  in  a  suit 

'  CuUem  V.  Latimer,  4  Tex.  329.  *  Sanger  v.  County,  &o.,  25  Maine, 

2  People  V.  Inspector,  &o.,  4  Mich.     291. 

187  ;  25  Maine,  291.  «  Lndlum  v.  Fourth,  &o.,  9  Cal.  7  • 

3  Fleming,  2  Wall,  759.  27  Mis.  225. 

*  The  State  v.  Larrabee,  3  Chand.        '  Williams  v.  Judge,  &c.,  27  Mis 
179.  225. 
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commenced  in  the  Circuit  Court  by  writ  of  attachment  under 
the  statute  of  Michigan  (Rev.  Sts.  506),  moved  the  court  to 
quash  the  writ,  &c.,  because  the  affidavit  was  not  made  before 
an  authorized  officer ;  and  the  court  thereupon  permitted  the 
plaintiff  to  file  a  new  affidavit,  and  then  refused  to  grant  the 
defendant's  motion :  held,  the  proceedings  by  attachment 
being  under  a  special  statute,  and  out  of  the  course  of  the 
common  law,  the  affidavits,  with  the  adjudication,  would  go 
upon  the  record,  and  be  removed  to  the  Supreme  Court  by 
certiorari;  and  therefore  the  Supreme  Court  refused  to  grant  a 
mandamus  to  compel  the  Circuit  Court  to  quash  the  attach- 
ment, &c.^ 

§  6.  Upon  proceedings  in  error  a  mandamus  was  prayed 
for  but  refused,  to  compel  the  judge  of  the  court  below  to 
sign  a  bill  of  exceptions.  On  error  in  the  Supreme  Court, 
to  review  the  affirmation  of  the  original  judgment;  held,  the 
refusal  of  the  mandamus  was  not  a  part  of  the  case  for  re- 
view, but  distinct  from  it.^ 

§  7.  In  New  York,  a  mandamus  will  not  be  granted,  on 
the  suggestion  that  the  party  applying  wishes  to  bring  error 
to  the  court  of  errors,  in  a  case  where  it  is  well  settled  that 
the  court  of  errors  has  no  jurisdiction  to  grant  a  mandamus.^ 
But  where  a  petition  to  the  county  court,  for  commissioners 
to  appraise  the  value  of  certain  lands  sought  to  be  taken  for 
the  company,  filed  by  persons  claiming  to  be  a  corporation, 
was  dismissed,  on  the  ground  that  the  articles  did  not  show 
sufficiently  where  the  principal  place  of  business  of  the  com- 
pany was  located ;  and  the  company  applied  to  the  Supreme 
Court  for  a  writ  of  certiorari^  which  was  refused :  held,  the 
county  judge  had  not  exceeded  his  jurisdiction  under  the 
(California)  act  of  1858 ;  and  that  the  proper  remedy  was  by 
mandamus  from  the  District  Court.*    So,  though  an  attach- 

'  People  V.  Judges,  &c.,  1  Doug.  '  Elkins  v.  Athearn,  2  Denio,  181. 
319-  *  Spring  Valley,  &o.,  17  Cal.  132. 

2  Morgan  v.  Boyd,  13  Ohio  St.  279. 
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meat  for  disregard  of  an  injunction  is  in  form  a  punishment 
for  contempt;  it  is  in  substance  a  private  right,  and,  as  such, 
the  aid  of  a  superior  court  may  be  invoked.  Where  a  judge 
will  not  hear  an  application  for  an  attachment  for  disregard- 
ing an  injunction;  mandamus  will  issue,  to  compel  him  to 
act  according  to  his  discretion.'  So,  in  Alabama,  a  wife  has 
a  right  to  a  support  out  of  her  husband's  estate,  pending  a 
suit  for  divorce  against  him,  and  also  to  such  sum  as  is  neces- 
sary to  procure  solicitors;  and  when  this  right  is  denied  by 
the  chancellor,  at  any  time  before  final  alimony  is  set  apart 
to  her,  a  mandamus  will  be  awarded  from  the  Supreme  Court, 
to  compel  him  to  make  the  necessary  order,  as  there  is  no 
other  adequate  and  specific  remedy.^  So  the  judgment  of  a 
county  court,  in  refusing  to  accept  the  report  of  road  com- 
missioners, is  not  a  final  judgment  which  will  sustain  a  writ 
of  error:  the  proper  writ  is  a  mandamus.'  So  where  a 
ministerial  duty  devolved  upon  the  county  court,  but  that 
court,  undertaking  to  act  judicially,  did  not  perform  the 
duty,  but  gave  judgment  against  the  party  moving  such  per- 
formance ;  the  proper  remedy  is  not  a  writ  of  error  or  super- 
sedeas, but  a  mandamus.''  So,  in  New  York,  a  mandamus 
will  lie  to  compel  the  justices,  and  the  jury  summoned  to 
assess  damages  for  taking  land  for  public  use,  to  make  return 
of  their  action  in  the  premises,  and  will  not  be  quashed  on 
the  ground  that  replevin  will  not  lie.* 

§  8.  As  may  be  gathered  from  what  has  been  already  said, 
the  primary  object  of  this  process  is  to  compel  the  inferior 
tribunal  to  act.  As  expressed  in  a  late  case,  its  office  is  to 
"stir  up.""  Thus  when  an  inferior  judicial  tribunal  declines 
to  hear  a  case  upon  what  is  termed  a  preliminary  objection, 
which  is  purely  a  matter  of  law ;  as  where  the  court  declined 
to  go  into  the  merits,  in  a  proceeding  to  contest  a  sheriff's 

'  Merced,  &o.  v.  Fremont,  7  Cal.  '  Delaney  v.   Goddin,   12  Gratt. 

130.  266. 

2  King,  27  Ala.  387.  ^  Trustee!?,  &o.,  1  Barb.  34. 

»  Platte,  &o.  w.  MoParland,  12  Mis.  -     ^  pgj.  Woodward,  J.     Sohool,  &o. 

166.  V.  Anderson,  45  Penn.  390. 


630  THE  LAW  OF  NEW  TRIALS.  [CH.  XXIII. 

election,  because  the  party  complaining  had  not  given  the 
notice  required  by  statute:  a  mandamus  will  lie  to  proceed 
with  the  trial,  if  the  inferior  court  has  misconstrued  the  law.^ 
And,  as  we  have  seen  (p.  626),  a  mandamus  to  an  inferior 
court  will  not  be  granted,  unless  the  petition  alleges  facts 
sufiScient,  if  proved,  to  show  that  such  court  has  omitted  a 
manifest  duty.  It  must  contain  not  only  the  affirmative 
allegation  of  the  proceedings  necessary  to  entitle  the  party 
to  the  process,  but  also  that  other  facts,  which  would  justify 
the  omission  complained  of,  do  not  exist.  Thus  a  mandamus 
to  the  county  commissioners  will  not  be  granted,  if  every 
statement  in  the  petition  therefor  may  be  true,  and  yet  the 
commissioners  be  in  no  fault.^  So  if  it  appear  in  the  pro- 
ceeding by  mandamus,  that  the  district  judge  does  not  refuse 
to  render  a  judgment  upon  the  petition;  it  is  not  in  the 
power  of  the  Supreme  Court  to  compel  him  to  reader  the 
particular  judgment  prayed  for.'' 

§  9.  Mandamus  cannot  be  used  to  review  or  correct  judi- 
cial errors.''(a)    It  does  not  lie  to  inferior  tribunals,  to  correct 

'  Castello  V.  St.  Louis  Circuit  '  State  v.  Judge,  &o.,  13  La.  An. 
Court,  28  Mis.  259.  481. 

^  Hoxie  V.  County,  &e.,  25  Maine  *  Smyth,  v.  Titcomb,  31  Maine, 
333.  272 ;  Reg.  v.  Dayman,  7  Ell.  &  B. 

672. 

(a)  See  p.  625,  n.  Under  Sts.  3  and  4,  W.  IV.,  c.  90,  a  meeting  of  the 
rated  inhabitants  of  the  parish  of  H.  was  held,  to  determine  whether  the 
provisions  of  the  act  should  be  applied  to  the  parish.  The  assent  of  two 
thirds  of  the  voters  was  not  given.  Within  a  year,  a  meeting  was  held 
of  the  rated  inhabitants  of  a  district  of  the  parish,  to  determine  whether 
the  act  should  be  applied  to  that  district;  when  two  thirds  of  the  voters 
assented.  A  rate  was  laid  upon  the  district  in  conformity  with  this.  S., 
one  of  the  parties  so  rated,  having  refused  to  pay  the  rate,  was  sum- 
moned before  the  justices,  when  he  objected  that,  the  latter  meeting 
having  been  held  within  a  year  of  the  former,  the  proceedings  were  void 
by  I  16,  and  the  rate  invalid.  The  parties  agreed  that  the  question  was, 
whether  the  two  meetings  were  substantially  the  same.  The  justices 
decided  in  the  affirmative,  and  refused  a  warrant  for  levying.  Held,  the 
question  was  properly  put  before  the  magistrates,  and,  they  having  de- 
termined it,  the  court  could  not,  on  a  rule  to  order  the  justices  to  issue 
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their  errors  by  annulling  what  they  have  erroneously  done, 
nor  to  guide  their  discretion,  nor  to  restrain  them  from  ex- 

a  distress  warrant,  review  tleir  decision.  Eegina  v.  Dunn,  7  BU.  &  B. 
220.  A  district  board  of  works,  under  ??  109  and  227  of  tlie  metropolis 
local  management  act  (18  and  19  Vict.  o.  120) ,  and  Sts.  11  and  12  Vict. 
c.  43,  summoned  a  gas  company  before  a  justice,  for  opening  ground 
without  the  consent  of  the  board.  The  company  defended  on  the 
ground  of  their  charter  and  certain  local  acts.  The  justice  stated,  that 
he  considered  the  answer  valid,  and  that  the  summons  ought  to  be  dis- 
missed ;  but,  at  the  request  of  the  board,  he  refused  to  adjudicate,  stating 
that  he  did  so  in  order  that  the  opinion  of  the  higher  court  might  be 
obtained.  The  company  insisted  on  his  dismissing  the  summons.  A 
rule  having  been  obtained  by  the  board  for  an  order  directing  the  justice 
to  adjudicate  and  convict;  the  court' discharged  the  rule,  refusing  to  give 
any  opinion  upon  the  question,  and  holding  that  the  justice  must  act 
upon  his  own  view,  and  could  not  by  this  proceeding  obtain  the  opinion 
of  the  court ;  and  that  the  board,  having  requested  him  to  refuse  to 
adjudicate,  were  not  entitled  to  an  order  compelling  him  to  do  so.  Held 
also,  that  Sts.  11  and  12  Vict.  c.  44, 1  5,  are  inapplicable  to  such  a  case. 
Begina  v.  Paynter,  7  BU.  &  B.  328;  40  Eng.  L.  &  Eq.  209.  Under  St. 
1  and  2  Vict,  c  110,  §  92,  which  directs  that  it  shall  be  lawful  for  the 
insolvent  debtors'  court,  if  there  be  a  surplus  after  satisfaction  of  the 
debts,  to  make  an  order  vesting  such  surplus  in  the  insolvent,  his  heirs, 
&c. ;  that  court  acts  judicially  and  not  merely  ministerially.  Therefore, 
where  a  party  claimed  such  order  under  an  alleged  assignment  from  the 
insolvent,  and  that  court,  upon  inquiry,  held  the  assignment  invalid  as 
against  other  claimants;  the  court  above  refused  to  issue  a,  mandamus, 
commanding  the  insolvent  debtors'  court  to  make  an  order,  vesting  the 
property  in  the  alleged  assignee.  Eegina  v.  Law,  7  Ell.  &  B.  366.  By  St. 
18  and  19  Vict.  c.  120,  the  vestry  of  a  parish  may  pave  any  new  street, 
and  the  owners  of  the  houses  forming  the  street  shall,  on  demand,  pay  to 
the  vestry  the  amount  of  the  estimated  expenses;  such  amount  to  be  re- 
covered before  two  justices,  on  summons,  who  are  to  hear  and  determine 
the  matter,  and  to  make  such  order  as  to  costs  or  otherwise  as  to  them 
seems  just.  The  owner  of  houses  in  a  street  having  been  summoned 
before  a  police  magistrate,  to  show  cause  why  an  order  for  the  payment 
of  his  share  of  the  estimated  expense  of  paving  the  street  should  not  be 
made  upon  him,  the  magistrate,  after  hearing  the  evidence,  dismissed 
the  complaint,  on  the  ground  that  the  street,  having  been  dedicated  to 
the  public,  as  a  highway,  before  the  passing  of  the  act,  was  not  "  a  new 
street"  within  the  meaning  of  it.  On  a  motion  under  the  11  and  12  Vict. 
c.  44,  ?  5,  calling  on  the  magistrate  to  show  cause  why  he  should  not 
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ercising  a  power  not  delegated  to  thetn.^  Thus  where  a 
judge  dismisses  a  cause,  not  for  want  of  jurisdiction,  but  on 
the  ground  that  the  parties  cannot  by  law  sustain  the  cause; 
a  mandamus  will  not  be  granted  to  compel  him  to  hear  the 


§  10.  With  reference  to  the  nature  of  the  tribunal  to  which 
a  mandamus  may  be  addressed,  as  continuing  or  otherwise,  it 
is  remarked,  in  a  recent  case — "The  tribunal  to  which  the 
writ  is  asked  to  be  directed  is  not  a  permanent  or  continuing 
one — but  it  is  summoned  to  sit  on  each  particular  citation 
of  a  poor  debtor,  and  may  consist,  in  the  county  of  Providence, 
of  any  judge  of  the  Supreme  Court,  or  justice  of  the  court 
of  magistrates,  in  the  city  of  Providence  sitting  with  a  justice 
of  the  peace,  and  in  the  other  counties  of  the  State,  of  any 
two  justices  of  the  peace.  The  tribunal  takes  its  jurisdiction 
under  the  statute,  in  each  particular  case,  from  a  citation 
duly  served  upon  the  committing  creditor,  and  when  it  has 
acted  upon  that  citation  is,  so  to  speak,  dissolved.  The  two 
magistrates  declined  to  proceed  with  his  examination  unless 
upon  certain  conditions,  and  without  adjourning  to  a  day 
certain,  as  they  might  have  done,  rose ;  and  as  a  tribunal 
upon  that  citation  discharged  themselves,  and  the  creditor 
cited,  from  it.  Without  a  fresh  citation  to  the  creditor  it  is 
difficult  to  see  how  the  magistrates  can  act,  any  more  than 
any  other  two  magistrates;  and  as  none  has  been  taken  out, 
and  the  old  one  is  not  now  pending,  I  cannot  see  what  there 
is  for  the  mandamus  to  operate  upon."^ 

'  Dunklin,  &o.  v.  District  Court,  '  Per  Ames,  C.  J.,  Ballou,  Y  R.I. 
23  Mis.  440.  469. 

2  Regina  v.  Recorder,  &o.,  1  Eng. 
L.  &  Eq.  291. 

liear  and  adjudicate ;  held  (Erie,  J.,  dissenting,  upon  the  ground  that  the 
decision  by  the  magistrate  was  of  a  fact  going  to  his  jurisdiction),  that 
he  had  done  so,  and  that  this  court  could  not  interfere.  Eegina  v.  Day- 
man, 40  Eng.  L.  &  Eq.  67. 


CH.  XXIII.]  MANDAMUS.  633 

§  11.  A  Statute  of  the  United  States  (March  3,  1863)  pro- 
vided for  removal  to  the  United  States  Circuit  Court  of  suits 
brought  in  the  State  courts  for  acts  done  under  authority 
of  the  President  during  the  rebellion.  Held,  a  constitutional 
law;  and  that  the  act  of  accepting  surety  and  suspending 
jurisdiction  by  the  State  court  was  one  which,  upon  refusal 
to  perform  it,  might  be  compelled  by  mandamus.  The  fol- 
lowing distinctions  were  taken  by  the  court:  "Would  the 
issuance  of  a  writ — be  an  attempt  to  'control  judicial  discre- 
tion,' within  the  meaning  of  the  (State)  law?  "We  are  clear 
that  it  would  not.  To  hold  otherwise  would  be  to  relinquish 
all  control  over  inferior  judicial  tribunals  by  mandamus,  ex- 
cept where  actual  corruption  is  shown.  Of  course  it  is 
assumed  that  the  court  acted  conscientiously,  and,  for  the 
purpose  of  deciding  this  question,  erroneously.  It  is  one 
thing  to  compel  a  court  to  take  jurisdiction,  or  to  relinquish 
jurisdiction  of  a  case;  and  it  is  quite  another  thing,  having 
compelled  the  court  to  take  jurisdiction,  to  dictate  what  judg- 
ment it  shall  render  therein.  It  is  the  latter  kind  of  inter- 
ference that  the  law  prohibits.  We  are  not  asked  to  control 
the  judgment  of  the  court,  but  the  act  of  the  court  which  is 
to  follow  its  judgment.  The  one  is  siriailj  judicial,  the  other 
is  to  be  regarded  as  ministerial.  The  judgment  of  the  court 
has  already  been  rendered,  and  no  mandamus  can  reach  or 
modify  it.  The  ultimate  act — of  receiving  or  refusing 
surety — which  is  to  follow  that  judgment,  must  depend,  not 
on  what  the  judgment  is,  but  what  it  should  have  been.  It 
would  be  strange,  indeed,  if  we  have  power  to  compel  the 
proper  court  to  tahe  jurisdiction,  and  have  not  the  power  to 
compel  the  improper  court  to  re&nyw'sA  jurisdiction,  or  to  do 
a 'necessary  act  in  order  to  the  exercise  of  jurisdiction  by  the 
proper  court.'" 

§  12.  Where  a  court  of  common  pleas,  without  having 
power  so  to  do,  set  aside  a  verdict  and  granted  a  new  trial; 

'  The  state,  &c.  v.  The  Court,  &c.,     15  Ohio  St.  377.    Per  Welch,  J.,  lb. 

813. 
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a  mandamus  was  issued  to  compel  them  to  enter  a  judgment 
on  the  verdict.'  So  mandamus  lies,  to  compel  a  referee  to 
settle  exceptions;  and,  upon  due  allegations  and  proof,  the 
court  may  direct  the  referee  to  allow  or  refuse  certain  specific 
exceptions.^  But  a  mandamus  will  not  lie  to  a  court  below, 
requiring  it  to  set  out  in  a  bill  of  exceptions  evidence  not 
there  appearing ;  the  matter  is  within  the  discretion  of  the 
court.'  Nor  to  compel  a  judge  to  insert  in  a  bill  of  excep- 
tions instructions  which  it  is  alleged  that  he  gave  to  the  jury, 
when  he  returns  that  he  has  settled  the  bill  of  exceptions 
truly,  according  to  the  facts  as  he  remembers  them.^  So 
where  a  case,  by  consent  of  counsel,  was  tried  before  a 
private  individual  sitting  as  judge;  it  was  held  that  a  man- 
damus could  not  be  granted,  to  compel  either  the  judge,  or 
the  individual  who  took  his  place,  to  settle  or  sign  a  bill  of 
exceptions.'  So  the  Supreme  Court  of  Georgia  will  not 
grant  a  writ  of  mandamus  or  prohibition  to  a  judge  of  the 
Superior  Court,  when  acting  as  chancellor,  to  restrain  him 
from  hearing  and  adjudicating  a  motion  made  before  him,  on 
the  ground  that  one  of  the  parties  has  excepted  to  his  de- 
cision on  a  point  made  before  him  during  the  hearing  and 
progress  of  such  motion,  and  has  sued  out  a  writ  of  error 
thereon,  and  filed  bond,  &c.,  in  accordance  with  the  statute; 
before  any  decision  has  been  had  upon  the  main  question 
involved  in  the  original  motion  made  before  him.'  So,  under 
the  laws  of  the  territory  of  Iowa,  bills  of  exceptions  were  re- 
quired to  be  taken,  and  tendered  to  the  judge  for  his  signa- 
ture, during  the  progress  of  the  trial,  although  he  might 
sign  them  afterwards  nunc  pro  tunc.  But  where  a  bill  of 
exceptions  appeared  to  have  been  signed  two  years  after  the 
trial ;  held,  they  were  rightfully  stricken  from  the  record  lay 
the  appellate  court,  and  a  mandamus  to  the  judge  to  sign 
the  bill  nunc  pro  tunc  was  properly  refused,  especially  as  it 

'  Cortleyouv.TenEyck,2N.J.  45.  "  State  v.  Noggle,  13  Wis.  3«0. 

2  People  V.  Baker,  35  Barb.  105.  °  State  v.  Larrabee,  3  Wis.  783. 

^  Jamison     x,.     Reid,    2    Greene  "  Jones  v.  Dougherty,  11  Geo.  305. 
(Iowa),  394. 
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did  not  appear  that  the  exceptions  were  taken  during  the 
trial.'  And  where  one  bill  of  exceptions  has  been  dis- 
missed, the  Supreme  Court  will  not  issue  a  mandamus  to 
the  circuit  judge,  to  certify  a  second  bill  of  exceptions  in  the 
same  case  and  for  the  same  cause.^ 

§  13.  In  New  York,  where  referees  of  an  appeal  from  the 
report  of  county  commissioners  have  improperly  dismissed 
the  appeal  without  due  hearing ;  the  remedy  cannot  be  by 
certiorari,  but  by  mandamus  to  the  referees,  directing  them 
to  hear  and  decide  the  appeal  properly.^  But  mandamus 
does  not  lie,  to  compel  a  Circuit  Court  to  strike  a  cause 
from  the  docket,  on  motion,  on  the  ground  that  it  has  been 
discontinued  by  a  submission  to  arbitration;^  or  to  compel  it 
to  discharge  a  rule  of  reference,  as  that  was  in  the  discretion 
of  the  inferior  court.' 

§  14.  In  Alabama,  mandamus  from  the  Supreme  Court 
does  not  lie,  to  compel  the  chancellor  to  dismiss  a  cause,  on 
motion,  in  pursuance  of  a  written  agreement  between  the 
parties.'  But  if,  under  an  agreement  of  record,  a  party  is 
entitled  to  judgment,  and  the  court  below  allow  the  other 
party  to  amend  and  go  on  with  the  case ;  mandamus  lies,  to 
compel  the  court  to  follow  the  agreement.' 

§  15.  In  Georgia,  for  the  refusal  of  the  ordinary  to  allow 
an  appeal,  mandamus  is  the  only  remedy.^  So  the  remedy 
of  an  appellant,  seeking  the  removal  of  a  case  from  the  State 
District  Court  to  the  United  States  Court,  is  by  application 
to  the  Supreme  Court  for  a  mandamus.' 

'  Sheppard  v.  Wilson,  6  How.  260.  ^  Ferris  !>.  Munn,  2  N.  J.  161. 

■'  Harris  v.  State,  2  Kelly,  290.  "  Rowland,  26  Ala.  133. 

'  People  V.   Cortelyou,  36  Barb.  '  Lawrence,  34  Ala.  446. 

164.     See  Davis  v.  Maxwell,  27  Geo.  ^  Grresham  v.  Pyron,  17  Geo.  263. 

368.  3  Hopper  v.  Kalkman,  17  Cal.  517. 

'  Garlington,  26  Ala.  170. 
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APPENDIX-STATUTES. 


The  following  are  some  of  the  leading  statutory  pro- 
visions on  the  subject  of  New  Trials  in  the  different  States. 
For  the  most  part,  they  do  not  supersede  or  conflict  with, 
but  merely  explain  or  affirm,  the  common  law  rules  laid 
down  in  the  foregoing  chapters.  The  statutes  relating  to 
Error,  Appeal,  &c.,  are  too  numerous  and  various  to  admit 
of  citation. 

In  Massachusetts,  the  courts  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the  testimony  and 
the  law.  The  courts  may  report  a  case  for  determination  by 
the  Supreme  Court.  Decisions  upon  pleas  in  abatement,  or 
on  motions  to  dismiss  for  defect  of  form  in  process,  shall  be 
final.    Exceptions  are  minutely  provided  for.' 

In  case  of  trial  by  the  court  without  a  jury,  exceptions 
may  be  taken,  or  a  new  trial  had,  for  mistake  of  law  or 
newly-discovered  evidence.' 

In  criminal  cases,  a  new  trial  may  be  granted  within  a 
year,  for  legal  cause,  or  where  justice  has  not  been  done.^ 

In  New  Hampshire,  new  trials  appear  to  be  granted  by 
the  process  of  review.* 

In  Connecticut,  new  trials  are  authorized  "for  mispleading, 
or  discovery  of  new  evidence,  or  for  other  reasonable  cause, 
according  to  the  common  and  usual  rules  and  methods  in 

I  Mass.  Gen.  Sts.  566.  s  lb.  843. 

^  lb.  661.  ^  N.  H.  Comp.  Sts.  493. 
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such  cases."  So,  upon  report  of  the  evidence  to  the  Supreme 
Court  of  Errors,  where  the  Superior  Court  is  of  opinion  that 
the  verdict  is  against  evidence.' 

Provision  is  also  made  in  cases  before  Justices  of  the 
Peace.^ 

The  English  practice  of  notice  to  show  cause  is  also  recog- 
nized, where  motion  is  made  for  a  new  trial  upon  the  ground 
of  erroneous  decisions  on  matters  of  law.^ 

New  trials  are  provided  in  criminal  cases.* 

Tn  Rhode  Island,  the  court  shall  give  instructions  to  the 
jury,  and,  when  thought  advisable,  sum  up  the  evidence.' 

A  new  trial  may  be  had  in  any  suit  commenced  in  the 
Supreme  Court.* 

The  court  may  grant  a  new  trial  in  any  case  for  sufficient 
cause;  as  also  upon  the  grounds  allowed  by  the  common 
law.' 

New  trials  are  provided  for  in  criminal  cases.^ 

In  Yermont,  if  a  party,  during  the  term  at  which  a  verdict 
is  given  in  his  favor,  give  to  a  juror  in  the  cause,  knowing 
him  to  be  such,  victuals  or  drink,  or  procure  the  same  to  be 
done,  by  way  of  treat,  either  before  or  after  the  verdict ; 
there  shall  be  a  new  trial.' 

The  supreme  and  county  courts  may  grant  a  new  trial  at 
the  same  term  in  which  the  verdict  or  judgment  is  rendered. 
And  the  Supreme  Court  may  do  it  on  petition  after  such 
term,  within  the  periods  expressly  limited.'" 

The  county  court  may  grant  a  new  trial  in  case  of  the 
default  of  a  party  or  trustee  before  a  Justice  of  the  Peace 
by  fraud,  accident,  or  mistake;  or  where  he  is  unjustly  de- 
prived of  a  hearing  in  the  assessment  of  damages,  or  by 
fraud,  &c.,  prevented  from  entering  an  appeal." 

1  Conn.  Comp.  Sts.  (1854)  101.  '  lb.  467. 

2  lb.  102.  *  lb.  468. 

'  lb.  103.  ^  Verm.  Gen.  Sts.  332. 

<  lb.  853.  '"  lb.  333. 

6  R.  I.  Rev.  Sts.  390.  "  lb.  334. 
8  lb.  467. 
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In  Maine,  it  is  ground  of  new  trial,  if  either  party  during 
the  term  give  to  any  of  the  jurors  who  try  the  cause  any- 
thing by  way  of  treat  or  gratuity,  or  purposely  introduce 
among  the  papers  delivered  to  the  jury  any  papers  connected 
with  the  case,  but  not  offered  in  evidence.' 

New  trials  may  be  granted  in  divorce  cases,  where  the 
parties  have  not  cohabited  since  the  trial,  nor  either  of  them 
remarried.^ 

In  New  York,  new  trials  are  granted  in  ejectment,  substan- 
tially as  in  Illinois.* 

Minute  provisions  are  made  as  to  the  form  in  which 
application  shall  be  made  for  a  new  trial,  in  reference  to  the 
statement  of  evidence,  a  bill  of  exceptions,  and  other  points; 
specially  mentioning  ''exceptions,  insufBcient  evidence,  or 
excessive  damages."'' 

A  new  trial  ordered  by  the  Supreme  Court  in  a  criminal 
case  shall  be  had  in  the  court  where  the  indictment  was  first 
tried.' 

In  New  Jersey,  after  denial  of  the  motion  for  a  new  trial, 
there  may  be  a  motion  in  arrest  of  judgment;  but  not  the 
reverse.® 

After  the  trial  of  an  appeal  from  a  justice  in  the  Court  of 
Common  Pleas,  no  new  trial  shall  be  granted.' 

Specific  rules  of  court  are  provided  as  to  new  trials.' 

In  Illinois,  a  new  trial  shall  be  granted  in  ejectment  within 
one  year  from  judgment,  upon  payment  of  costs  and  dam- 
ages. Also  a  second  new  trial  may  be  granted  within  one 
year  from  the  first,  if  justice  will  thereby  be  promoted  and 
the  rights  of  the  parties  more  satisfactorily  ascertained  and 
established.    Similar  provision  is  made  in  case  of  default.' 

'  Maine  Rev.  Sta.  (X857)  524.  «  lb.  1035. 

2  lb.  395.  "  Nix.  Dig.  660. 

3  3  N.  Y.  Rev.  Sta.  596.     (Infra,  '  lb.  430. 
Illinois.')  «  lb.  962. 

*  lb.  541.  9  1  III.  Sts.  218. 

41 
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The  overruling  of  motions  for  a  new  trial  in  criminal 
cases  may  be  assigned  as  ground  of  error.'  * 

In  Ohio,  an  exception  is  defined  as  an  objection  taken  to 
a  decision  of  the  court  upon  a  matter  of  law.  The  exception 
must  be  stated  with  so  much  of  the  evidence  as  is  necessary 
to  explain  it,  and  no  more,  and  the  whole  as  briefly  as  pos- 
sible. An  exception  must  be  material  and  prejudicial  to  the 
substantial  rights  of  the  party .^ 

A  new  trial  is  formally  defined.^ 

The  grounds  of  new  trial  are  irregularity  in  the  proceed- 
ings of  the  court  or  referee,  or  abuse  of  discretion  ;  miscon- 
duct of  the  jury  or  party;  accident  or  surprise  which  ordi- 
nary prudence  could  not  have  guarded  against ;  excessive 
damages,  caused  by  passion  or  prejudice,  error  in  amount, 
whether  too  large  or  too  small,  where  the  action  is  upon  a 
contract,  or  for  the  injury  or  detention  of  property;  insuffi- 
cient evidence,  or  that  the  decision  is  contrary  to  law;  newly- 
discovered  evidence,  if  due  diligence  were  used ;  error  of 
law,  excepted  to.'' 

A  new  trial  shall  not  be  granted  for  the  smallness  of 
damages  in  an  action  for  injury  to  person  or  reputation^  nor 
where  the  damages  equal  the  actual  pecuniary  injury.' 

Provision  is  also  made  for  new  hearings  in  many  specified 
cases  of  error  and  injustice.* 

A  justice  of  the  peace  may  set  aside  a  verdict  obtained 
before  him  by  fraud,  partiality,  or  undue  means.'' 

A  new  trial  may  be  had  as  of  course  in  actions  brought 
before  the  Court  of  Common  Pleas;  and  a  second  new  trial 
for  any  cause  above  stated.' 

Provision  is  made  for  revision  of  the  court's  decision  upon 
the  application  for  a  new  trial. ^ 

'  2  111.  Sts.  1216.  6  lb.  1251. 

z  Curw.  Laws  of  Ohio,  1209.  '  lb.  1293. 

'lb.  «  2  Ohio  Rey.  Sts.  1155. 

"  lb.  1210.  9  2b.  1159. 

'  lb.  1210. 
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A  new  trial  may  be  had  as  of  course  in  actions  for  re- 
covery of  real  property.' 

Ta  Indiana,  the  grounds  of  new  trial  are  substantially,  if 
not  precisely,  the  same  as  in  Ohio.' 

A  new  trial  in  criminal  cases  is  defined  as  a  re-examination 
of  the  issue  in  the  same  court.  The  granting  of  a  new  trial 
places  the  parties  in  the  same  position  as  if  none  had  been 
had;  the  former  verdict  cannot  be  used  or  referred  to,  either 
in  the  evidence  or  argument.  The  grounds  are,  when  the 
jury  has  received  any  evidence,  paper,  or  document  not 
authorized  by  the  court;  or  the  court  has  admitted  illegal 
testimony;  or  newly-discovered  evidence.  Separation  or 
misconduct  of  the  jury.  Deciding  the  verdict  by  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all 
the  jurors.  Misdirection.  When  the  verdict  is  contrary  to 
law  or  evidence;  but  not  more  than  two  new  trials  shall  be 
granted  for  this  cause  alone.^ 

In  Missouri,  specific  regulations  are  made  with  reference 
to  general  and  special  verdicts.  There  shall  be  only  one 
new  trial  granted  to  the  same  party  of  the  same'  issue.'' 

The  grounds  of  new  trial  are  mistake  or  surprise,  mis- 
direction, mistake  of  the  jury,  a  verdict  contrary  to  the  in- 
structions of  the  court;  fraud  by  one  party  upon  the  other; 
perjury  or  mistake  of  witnesses,  resulting  in  an  improper 
verdict,  which  defeats  a  just  action  or  defence.  The  plead- 
ings may  be  amended.'' 

There  shall  be  only  one  new  trial,  unless  the  triers  of  fact 
err  in  matters  of  law;  or  the  jury  are  guilty  of  misbehavior.^ 

In  Arkansas,  a  new  trial  shall  not  be  granted  after  motion 
in  arrest  of  judgment.     Not  more  than  two  new  trials  shall 

'  1  Ohio  Rev.  Sts.  397.  ■■  2  Mis.  Rev.  Sts.  1263. 

2  2  Sts.  of  Ind.  211-B.  °  lb.  1285. 

3  lb.  423.  «  lb.  12S6. 
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be  granted,  unless  the  jury  err  in  matter  of  law  or  are  guilty 
of  misconduct.' 

In  Iowa,  a  new  trial  may  be  granted  in  an  action  for  the 
recovery  of  land,  at  the  discretion  of  the  court.' 

Also,  in  actions  before  justices  of  the  peace.^ 

The  same  code,  in  reference  to  criminal  prosecutions, 
defines  a  new  trial.  The  proceedings  upon  a  second  trial 
must  be  entirely  de  novo,  without  reference  to  the  former 
one.  The  causes  enumerated  are  absence  of  the  defendant 
in  case  of  felony ;  the  offering  in  evidence  of  any  paper  or 
document  to  the  jury,  out  of  court,  and  without  authority; 
separation  or  misconduct  of  the  jury ;  their  deciding  upon 
the  verdict  by  lot,  or  in  some  other  illegal  mode;  misdirec- 
tion of  the  judge;  a  verdict  against  law  or  evidence.  But 
for  the  cause  last  named  only  two  new  trials  are  allowed.* 

In  the  same  code  very  specific  rules  are  laid  down  in  refer- 
ence to  the  jury,  the  form  of  the  verdict,  and  other  points 
connected  with  a  trial. 

In  Tennessee,  not  more  than  two  new  trials  shall  be 
granted  to  the  same  party  in  an  action  at  law,  or  upon  the 
trial  by  jury  of  an  issue  of  fact  in  equity.* 

A  new  trial  shall  not  be  allowed  in  criminal  cases  for 
certain  formal  errors." 

In  Michigan,  new  trials  are  granted  in  ejectment,  as  in 
New  York.' 

So  where  justice  is  not  done  in  a  criminal  case.^ 

In  Minnesota,  the  definition  of  and  grounds  for  new  trial 
are  substantially  as  in  California.'    See  p.  645. 
In  actions  for  recovery  of  real  property,  a  new  trial  may 

'  Ark.  Dig.  865.  6  lb.  927. 

»  Iowa  Code,  284.  7  2  Mich.  Comp.  L.  1236. 

'  lb.  313.  8  lb.  1594. 

*  lb.  421.  9  Sts.  of  Min.  564. 

'  Code  of  Tennessee,  590. 
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be  granted  within  six  months.    Generally,  a  third  trial  shall 
not  be  granted.' 

New  trials  are  provided  in  criminal  cases.'^ 

In  Wisconsin,  in  an  action  for  the  recovery  of  specific  real 
property  or  the  possession  thereof,  a  new  trial  shall  be  ren- 
dered on  application  and  payment  of  costs  within  one  year. 
(Other  provisions,  as  in  New  York  and  Illinois.') 

New  trials  are  provided  in  criminal  cases.* 

In  California,  a  new  trial  is  defined  as  a  re-examination  of 
an  issue  of  fact  in  the  same  court,  after  a  trial  and  decision 
by  a  jury,  court  or  referees. 

The  grounds  of  new  trial  are  irregularity  in  the  proceed- 
ings of  the  court,  jury,  or  adverse  party,  or  order  of  court; 
or  any  abuse  of  discretion  ;  misconduct  of  the  jury ;  accident 
or  surprise;  newly-discovered  evidence;  provided,  in  the 
two  last  cases,  the  party  has  not  been  guilty  of  negligence ; 
excessive  damages,  caused  by  passion  or  prejudice;  insuffi- 
cient evidence ;  a  verdict  against  law ;  error  in  law.' 

In  South  Carolina,  new  trials  are  granted  under  such  re- 
strictions and  in  such  manner  as  the  judges  may  establish 
by  the  rules  and  orders  of  court.* 

In  North  Carolina,  new  trials  are  provided  in  criminal,  as 
in  civil  cases.'' 

Also  by  justices  of  the  peace,  after  judgment  or  execution 
against  an  absent  party .^ 

In  Georgia,  new  trials  are  granted  according  to  the  usages 
and  customs  of  courts.  A  new  trial  may  be  granted  upon  the 
verdict  of  a  special  jury  contrary  to  evidence  and  the  prin- 
ciples of  justice  and  equity.' 

1  Sts.  ofMin.  595.  «  7  S.  C.  Sts.  256. 

2  lb.  777.  1  N.  C.  Rev.  C.  234. 

3  Wis.  Rev.  Sts.  841.  s  jb.  364. 

*  lb.  995.  s  Cobb's  Laws  of  Georgia,  503. 

s  Wood's  Cal.  Dig.  192. 
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The  jury  are  made  judges  of  tbe  law.  No  new  trial  shall 
be  granted  after  acquittal.' 

In  Florida,  new  trials  shall  not  be  granted  for  certain 
enumerated  formal  defects.^ 

In  Alabama,  a  new  trial  may  be  granted  in  case  of  a  lost 
or  mislaid  receipt,  which  could  not  be  proved  by  secondary 
evidence,  but  is  since  found,  within  two  years  from  the  judg- 
ment.^ 

So  also  for  want  of  defence  by  surprise,  accident,  mistake 
or  fraud,  without  fault  of  the  party ;  within  four  months.* 

Only  two  new  trials  shall  be  granted, the  same  party.' 

In  Louisiana,  in  all  cases  appealable  to  the  Supreme  Court, 
it  shall  be  the  duty  of  the  judge  to  charge  the  jury  in  writing, 
if  counsel  require  it.^ 

In  Mississippi,  new  trials  shall  be  granted  on  terms  directed 

by  the  court.     But  there  shall  be  only  two  new  trials.' 

The  granting  or  refusal  of  a  new  trial  is  ground  of  error.' 

The  judge  shall  not  sum  up  or  comment  on  the  evidence, 

nor  charge  on  the  law,  unless  the  parties  differ,  or  unless 

one  party  asks  for  specific  instructions.' 

In  Texas,  any  justice  of  the  peace  may  order  a  new  trial, 
whenever  he  shall  consider  that  justice  has  not  been  done. 
But  only  one  new  trial  shall  be  granted.'" 

'  Cobb'3  Laws  of  Georgia,  835.  e  La.  Rev.  Sts.  98. 

2  Thomp.  Dig.  851.  '  Hutch.  Code,  876. 

»  Code  of  Ala.  443.  s  ib.  885. 

*  lb.  9  lb.  886. 

=  lb.  423.  '»  Oldh.  &  White's  Dig.  262. 
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ABSENCE, 

whether  a  surprise,  403,  416. 

of  witness — surprise,  409 

certiorari  for,  554. 

of  counsel — surprise,  420. 

and  default,  and.  que.  in  case  of,  619. 
ABSTRACT 

instruction  to  jury,  210,  233,  240,  290,  295. 
ACCIDENT, 

injunction  for,  460. 
ACQUITTAL, 

error  in  case  of,  538. 
ACTION, 

on  judgment  appealed  from,  587,  589. 
AD  QUESTIONEM  LEGIS  JUDICES,  §-c.,  339. 
ADVERSE  POSSESSION, 

law  and  fact,  264. 
ADVISING  OP  NEW  TRIAL,  12. 
AFFIDAVIT, 

of  juror  as  to  agreement,  126,  128,  129. 
whether  admissible,  195. 

as  to  competency  of  juror,  129. 
conversation,  172. 
misconduct  of  jury,  202. 

in  case  of  new  evidence,  393. 
surprise,  428. 

upon  certiorari,  549,  555. 
aud.  que.,  622,  623. 
AFFIRMANCE,  •' 

on  writ  of  error,  535. 

on  appeal,  592,  597. 
AGAINST  EVIDENCE, 

verdict,  336.     (See  Verdict.) 
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AGE  OP  JUROE, 

objection  to,  123,  133. 
AGENCY, 

writ  of  error  in  case  of,  525. 

appeal,  603. 
AGEBED  STATEMENT, 

instruction  in  case  of,  218  n. 
AGEBEMENT, 

necessary  to  verdict,  125. 

mandamus  to  enforce,  635. 
ALIENAGE  OP  JUEOE,  123,  134. 
ALTERATION  OP  INSTEUMBNT, 

a  question  for  the  jury,  254. 
AMBIGUOUS  INSTEUOTION  TO  JUEY,  213,  217. 
AMENDMENT, 

of  exceptions,  26. 

of  verdict,  118,  119, 120,  12L 

discretionary,  298,  308. 

of  record — error,  500  n. 

of  writ  of  error,  517. 

in  case  of  writ  of  error,  529. 

appeal,  587,  593,  594,  595. 
AMOUNT, 

statement  of,  in  verdict,  110. 

as  affecting  verdict  against  evidence,  367. 

in  case  of  injunction,  454. 

writ  of  error,  relating  to,  490. 

in  case  of  appeal,  604. 

of  damages,  measure  of,  436. 
APPEAL,  556. 

definition,  556. 

in  the  United  States  ;  statutory  law,  556. 

a  statutory  remedy ;  the  statutes  must  be  strictly  complied  with ; 
time,  &c.,  558. 

a  continuation  of  the  original  suit ;  notice,  &c.,  559. 

question  as  to  right  of  appeal ;  process  in  connection  therewith ; 
constitutional  right,  560. 

issue,  default,  &c.,  561. 

restricted  right  of  appeal;  title  to  land,  &c.;   construction  of 
statutes,  562. 

from  a  favorable  judgment,  &c.,  563. 

as  connected  with  other  forms  of  rehearing;  error,  injunction, 
review,  audita  querela,  &c.,  563. 

proceedings  must  \>q  judicial,  565. 
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APPEAL,  continued. 

in  case  of  habeas  corpus,  566. 
mandamus,  567. 
contempt,  567. 
there  must  be  &  judgment,  567. 
the  judgment  must  \>&  final,  not  interlocutory;  qualifications  and 

exceptions ;  what  is  a  final  judgment,  568. 
discretionary  judgments,  573.     ^ 

neglect  and  waiver ;  objections  not  raised  in  the  court  below,  576. 
questions  oi  jurisdiction,  585. 
effect  of  an  appeal ;  suspends  or  vacates  the  judgment ;  irregular 

or  void  appeal ;  neglect  to  enter  or  prosecute,  587. 
course  of  proceeding  in  the  appellate  court ;  whole  case  reopened; 

limitations  of  this  rule ;  pleadings,  evidence,  &c.,  591. 
dismissal  of,  596. 
remanding  of  the  case,  598. 
parties ;  persons  interested ;  joint  parties ;  executors,  assignees, 

&c.,  600. 
amount  of  judgment ;  jurisdiction,  &c.,  604. 
return  of  papers  by  the  court  below ;  copies,  originals,  papers 

filed,  &c.,  607. 
bond  and  recognizance,  611. 
payment  of  fees,  614. 
successive  appeals,  614. 
from  the  granting,  &c.  of  new  trial,  6. 
and  writ  of  error,  535. 
certiorari,  551,  552. 
mandamus,  611  n.,  627,  636. 
aud.  que.,  612,  618. 
AEBITEATION, 

error  in  case  of,  513. 
ARGUMENT  OP  COUNSEL,  182. 

as  connected  with  instructions,  243. 
AEEEST  OP  JUDGMENT, 
and  new  trial,  12,  29. 
writ  of  error,  481. 
ASSAULT, 

damages  for,  444. 
ASSIGNEE  OP  BANKRUPT, 
writ  of  error  in  case  of,  522. 
appeal  in  case  of,  603. 
ASSIGNMENT  OP  ERRORS,  516. 
in  case  of  certiorari,  555. 
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ASSOCIATION, 

membership  of  juror  in,  155. 
ASSUMING  OP  PACT, 

in  instructions  of  judge,  238. 
ATTORNEY, 

payment  of  costs  by,  55. 

surprise,  in  connection  with,  420. 

appeal  by.     (See  Appeal.] 
AUDITA  QUERELA,  en. 

definition ;  for  the  most  part  obsolete.  617. 

as  connected  with  other  modes  of  revision,  617. 

general  nature  and  objects  of,  618. 

lost  by  neglect,  618. 

absent  defendant;  default,  619. 

imprisonment,  620. 

payment  of  judgment,  621. 

parties,  621. 

practice,  623.  * 

and  appeal,  565,  612. 
AVERAGE  VERDICT,  128. 

affidavit  of,  197. 
AWARD, 

against  evidence,  370. 

injunction  in  case  of,  465. 

error  in  case  of,  513. 

B. 

BANKRUPTCY, 

writ  of  error  in  case  of,  521. 

appeal  in  case  of,  603. 
BILL  OP  EXCEPTIONS,  61  n.     (See  Exceptions.) 

in  criminal  cases,  92. 
BOND, 

upon  writ  of  error,  514. 

in  case  of  appeal,  587,  611. 

new,  in  case  of  appeal,  595. 
BOOK, 

use  of,  by  jury,  180. 

reading  of,  to  jury,  185. 
BOUNDARY, 

questions  of  law  and  fact,  264. 
BREACH  OP  PROMISE, 

damages  for,  448. 
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BRIBERY  OF  WITNESS, 
surprise  by,  416. 

BURDEN  OP  PROOF, 
on  appeal,  558,  561. 


0. 


CALCULATION  OF  DAMAGES, 

means  of,  436,  441. 
CAPITAL  PUNISHMENT, 

conscientious  scruples  as  to,  156. 
CARRIER, 

mixed  question  of  law  and  fact  as  to,  268. 
CASE  STATED, 

appeal  on,  562. 
CAUSE  OP  ACTION, 

on  appeal,  594. 
CERTIFICATE  OF  JUDGE, 

as  to  verdict  against  evidence,  371. 
CERTIORARI,  543. 

definition,  nature,  and  purpose,  543. 

what  is  to  be  reviewed,  545. 

distinction  between  error  and  certiorari,  545. 

lies  only  upon  pending  proceedings,  545. 

not  a  writ  of  right — discretionary,  546. 

the  proceeding  must  be  a  judicial  one,  546. 

relates  to  the  legality  and  regularity  of  the  proceedings  reviewed, 
547. 

supersedeas,  547. 

jurisdiction  of  the  court  below,  547. 

questions  of  law  and  of  fact,  548. 

return  to  the  writ,  549. 

does  not  lie  where  there  are  other  remedies ;  appeal,  551. 

in  criminal  cases,  551. 

parties,  552. 

to  justices  of  the  peace,  552. 

form  of  petition  and  affidavit,  553. 

miscellaneous,  555. 

in  case  of  new  trial,  6. 

and  writ  of  error,  483. 
appeal,  560,  564  n. 
mandamus,  628. 
CHALLENGE  OP  JUROR,  123,  124  n. 

and  new  trial,  in  connection,  134  n.,  154. 
for  the  principal  cause,  and  to  the  favor,  146. 
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OHANOB, 

verdict  determined  by,  127. 
CHANGE  OP  JUEORS,  140. 
CHARGE.     (See  Rulings.) 
CHARACTER  OP  WITNESS, 

instruction  as  to,  279. 
CIRCUMSTANTIAL  EVIDENCE, 

verdict  against,  353. 
CLERK, 

mandamus  to,  62.5  n. 
COLOR  OP  TITLE— 

law  and  fact,  264. 
COMMENT  OP  JUDGE, 

upon  the  evidence,  227,  228. 

refusal  of,  231. 
COMMON  LAW, 

remedy,  writ  of  error  is,  481. 
'     proceedings,  writ  of  error  limited  to,  481. 

as  to  aud.  que.,  618. 
COMMONWEALTH, 

new  trial  in  favor  of,  and  against,  92. 
COMPETENCY 

of  witness,  time  of  objection  to,  72. 

of  juror,  129,  132. 

of  evidence,  a  question  of  law,  246. 

and  sufficiency  of  evidence — distinction,  340. 
COMPROMISE, 

verdict,  128. 

question  of — law  and  fact,  246. 
COMPUTATION, 

ground  of,  as  to  damages,  436,  441. 
COMYNS', 

definition  of  new  trial,  1. 
CONDITION, 

of  new  trial,  53. 

of  verdict,  1 20. 
CONFESSIONS, 

instructions  as  to,  280. 
CONFESSION, 

of  judgment — ^injunction,  464. 
error,  512. 
CONFLICT  OP  EVIDENCE, 

instructions  in  case  of,  512. 

verdict  against  evidence,  345,  348,  360. 
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CONSCIENTIOUS 

scruples  of  juror,  156. 
CONSENT, 

verdict  by,  against  evidence,  370. 

judgment  by — appeal,  584. 
CONSTITUTION, 

whether  a  new  trial  is  prohibited  by,  95. 

as  affecting  the  powers  of  a  jury  in  criminal  cases,  248. 

question  as  to  the,  is  for  the  court,  251. 
of,  as  to  appeal,  561. 
mandamus,  633. 
CONSTRUCTION 

of  charge  to  jury,  215. 

of  writings — law  and  fact,  250,  253. 
CONTEMPT, 

certiorari  in  case  of,  555  n. 

in  reference  to  appeal,  567. 
CONTINUANCE— DISOBETIONAEY,  298,  307. 
CONTINUING  TRIBUNAL, 

in  case  of  mandamus,  632. 
CONTRACT, 

question  as  to — law  and  fact,  253,  262. 
CONTRADICTION  OP  WITNESS, 

newly-discovered  evidence  for,  385. 
CONVERSATION  WITH  JURORS,  164,  167. 
CORAM  VOBIS,  &c.,  ERROR,  486,  487  n.,  501. 
CORPORATION, 

whether  member  of,  can  be  a  juror,  154, 155. 
COSTS, 

upon  new  trial,  53. 

instructions  as  to,  286. 

and  damages,  433. 

writ  of  error  as  to,  490. 

aud.  que.  as  to,  623. 
COUNTS, 

form  of  verdict  as  to,  109,  110,  114,  116. 
•  instructions  based  on,  242. 

writ  of  error  in  relation  to,  491. 
COUNSEL, 

surprise  in  connection  with,  420. 

waiver  by  act  or  neglect  of,  85. 

writ  of  error  by,  526. 

argument  of,  182. 

ignorance  of— new  evidence,  380. 


653 


654  INDEX. 

COUNTY, 

jnry  in  case  of,  154 
COURT, 

trial  of  fact  by,  99  n. 

above,  objection  to  form  of  verdict,  108. 
as  to  jury,  150. 
argument  of  counsel,  184. 
affidavit  of  juror,  202. 

and  jury,  respective  provinces  of,  245. 

trial  by — evidence,  325. 

above,  verdict  against  evidence,  338,  343,  344,  345. 
in  case  of  newly-discovered  evidence,  391. 

opinion  of,  as  to  damages,  434,  435. 

above,  in  case  of  excessive  damages,  435. 

injunction  in  what,  453. 
.      of  record,  writ  of  error  requires,  481. 
COURT-MARTIAL—  , 

writ  of  error,  483. 

trial  by — appeal,  583. 
COURTS, 

above  and  below,  new  trial  in,  1  n.,  6,  22,  29. 

respective  jurisdiction  of — mandamus,  633. 
CREDIBILITY 

of  evidence,  is  for  the  jury,  246. 
CREDIT, 

question  of — law  and  fact,  262. 

of  witness,  instruction  as  to,  276. 
CREDITOR, 

writ  of  error  by,  522. 
CRIMINAL  OASES, 

new  trial  in,  91.     (See  New  Trial.) 

writ  of  error  in,  538. 

law  and  fact  in,  247. 

verdict  against  evidence  in,  365. 

surprise  in,  399. 

certiorari  in,  552. 

appeal  in,  604. 
CRIM.  CON., 

damages  for,  449 
CROSS-EXAMINATION— 

discretionary,  306. 
CUMULATIVE 

incompetent  evidence,  315. 

newly-discovered  evidence,  380. 
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D. 
DAMAGES, 

amount  of,  new  trial  for,  430. 

general  rule,  430. 

cautiously  applied — remarks  of  judges,  431. 

exemplary  damages,  431. 

second  new  trial,  432. 

declaration,  433. 

law  and  fact,  433. 

joint  defendants,  434. 

fault  of  party^ — waiver,  434. 

slight  excess — opinion  of  judge,  &c. — dissatisfaction,  434. 

court  above,  435. 

calculation  of  amount ;  basis  of  calculation,  436. 

nominal  damages,  439. 

too  small  damages,  439. 

partial  new  trial,  442. 

remittitur,  &c.,  442. 

assault,  444. 

false  imprisonment,  444. 

negligence,  445. 

libel,  &c.,  446. 

malicious  prosecution,. 447. 

trespass  qu.  claus.,  448. 

watercourse,  448. 

breach  of  promise,  448. 

seduction,  &c.,  449. 

excessive,  but  substantial  justice,  51. 

waiver  in  case  of,  82. 

new  evidence  as  to,  390. 

writ  of  error  in  relation  to,  490. 

in  case  of  error,  532. 

instructions  as  to,  286. 
DANGER 

in  granting  new  trial,  5. 
DEATH, 

writ  of  error  in  case  of,  524. 

appeal  in  case  of,  603. 

aud.  que.  in  case  of,  622. 
DECLARATION, 

writ  of  error  in  reference  to,  491,  498. 

in  connection  with  damages,  423. 
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DBOEEE, 

injunction  of,  454. 
DEED, 

construction  of — ^law  and  fact,  251. 
DEFAULT, 

waiver  of  objection  to,  79. 

surprise  in,  425. 

writ  of  error  in  case  of,  491,  498,  510. 

appeal  in  case  of,  561  n. 

aud.  que.  in  case  of,  61 9. 
DEFINITION  OP  NEW  TEIAL,  1. 
DELAY, 

in  case  of  injunction,  457. 
appeal,  597. 
DELIVERY— 

law  and  fact,  266. 
DEPOSITION, 

waiver  in  case  of,  74,  75. 

ruling  as  to — distinction,  305. 

admission  or  rejection  of,  334. 

surprise  as  to,  427. 
DEPOSITIONS, 

whether  delivered  to  jury,  178. 
DESCRIPTION  OF  LAND— 

law  and  fact,  264. 
DISCHARGE  OF  JURY, 

effect  on  the  action,  193. 

order  as  to,  194. 
DISCOVERY 

of  new  evidence.    (See  Newly,  &c.) 

and  recollection — distinction,  379. 
DISCRETION, 

as  to  new  trial,  5,  29,  99.     (See  Rulings.) 
competency  of  juror,  150. 
new  evidence,  391. 
surprise,  399. 

writ  of  error  in  case  of,  489. 

in  reference  to  certiorari,  546. 
appeal,  573. 
DISEASE  OP  JUROR,  133. 
DISMISSAL 

in  case  of  error,  527,  535. 

appeal,  590,  596,  612. 
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DISSATISFACTION 

of  judge  with  the  verdict,  371,  435. 
DOCUMENTARY  EVIDENCE, 

discovery  of,  380. 
DOUBTFUL  INSTRUCTIONS,  213,  217. 
DRAWING  OF  JURY,  132  n.,  134,  136. 
DRINKING  BY  JURORS,  161. 
DRUNKENNESS 

of  juror,  133  n. 

law  and  fact  as  to,  266. 

B. 
EATING,  &c. 

by  jury,  160,  170. 

by  juror,  171. 
EFFECT 

of  new  trial" and  motion  for,  59. 

of  evidence,  instruction  as  to,  226. 

of  writ  of  error,  514. 

of  appeal,  587. 
EJECTMENT, 

writ  of  error  in,  522. 
ELECTION, 

between  exceptions  and  new  trial,  58. 
ENTICING  A  WIFE, 

damages  for,  449. 
EQUITY,  NEW  TRIAL  IN,  450. 

for  surprise,  400. 

general  remarks,  450. 

mode  of  proceeding — injunction,  451. 

special  grounds  must  be  shown,  452. 

amount  of  judgment,  454. 

form  of  decree,  455. 

judgment  in  another  State,  455. 

terms,  455. 

successive  injunctions,  457. 

time,  457. 

laches — neglect,  delay,  &c.,  457. 

pleadings,  460. 

exceptions  to  the  strict  rule,  460. 

accident,  mistake,  &c.,  460. 

fraud,  461. 

.  formal  errors,  462. 

default,  463. 
42 
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EQUITY,  NEW  TRIAL  IN,  continued. 
confession,  464. 
compromise,  465. 
award,  465. 
new  evidence,  465. 
in  part,  466. 
payment,  467. 
seUff,  468. 
estoppel,  468. 
pleadings,  470. 
parties,  471. 
title  to  lands,  473. 
surety,  473. 
trust,  473. 

in  case  of  execution,  *474. 
and  writ  of  error,  481  n. 
ERROR.     (See  Writ  of  Error.) 

whetlier  granting,  &o.  of  new  trial  may  be,  6,  11  n.,  29. 

and  new  trial,  12,  29. 

whether  a  ground  of  injunction,  453,  462. 

and  certiorari,  543  and  n.,  545. 

appeal,  557,  5521*  564,  568  n.,  582. 
aud.  que.  618. 
mandamus,  627. 
ESCROW— 

law  and  fact  as  to,  255. 
EVIDENCE.     (See  Verdict  against,  &c..  Newly-discovered,  &c.) 

admission  or  rejection  of,  new  trial  for,  310. 

general  rule,  310. 

effect  of  an  instruction  to  disregard  incompetent  evidence,  &c.  311. 

irrelevant  or  immaterial  evidence,  312'. 

cumulative  evidence,  315. 

conflicting  evidence,  317. 

infamy  of  witness,  318. 

incompetent  question,  318. 

secondary  evidence,  318. 

admission,  as  affecting  the  course  of  trial,  318. 

purpose  of  offering  the  evidence,  as  affecting  its  competency,  319. 

miscellaneous,  321. 

writings,  hearsay,  secondary  evidence,  322. 

evidence  connected  with  other  evidence,  323,  326. 

reasons  for  rejecting  evidence,  325. 

trial  hy  the  court,  or  upon  writ  of  inquiry,  325. 
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EVIDENCE,  continued. 

new  trial  in  connection  with,  326. 

interlocutory  proceedings,  326. 

evidence  as  connected  with  the  pleadings,  327. 

whether  evidence  must  be  confined  to  facts,  328. 

may  come  from  either  party,  329. 

must  be  regularly  offered,  329. 

must  be  objected  to ;  form  of  objection,  329. 

questions  of  time,  331. 

depositions,  333. 

set-off,  334. 

practice  in  New  York,  334. 

waiver,  335. 

error  in  relation  to,  must  be  proved,  20. 

new  trial  in  relation  to,  requires  injury,  36,  43. 

where  substantial  justice  is  done,  49. 

verdict  against — substantial  justice,  50. 

waiver  of  objection  to,  71,  426. 

nonsuit  for  want  of,  221,  222. 

weight  and  tendency  of — distinction,  226. 

instructions  based  upon,  234,  291,  295. 
relating  to,  275. 

competency  and  sufficiency  of — distinction,  340. 

report  of,  in  case  of  verdict  against  evidence,  344. 

certiorari  in  reference  to,  554. 
EX  DEBITO  JUSTITIJE^ 

writ  of  error  is,  480. 
EXAMINATION 

of  witnesses — discretion,  304. 
EXCEPTIONS,  11,  24. 

appeal,  and  error,  4^4. 

amendment  of,  26. 

and  new  trial,  election  between,  58. 

practice  as  to,  61  n. 

and  motion  for  new  trial,  61  n. 

in  criminal  cases,  92. 

and  error,  480. 

mandamus,  341. 
EXCESSIVE  DAMAGES.    (See  Damages.) 

substantial  justice,  51. 

waiver  in  case  of,  82. 
EXCITEMENT, 

whether  disqualification  of  juror,  151. 
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EXCULPATION 

of  juror,  affidavit  fol-,  199,  200. 
EXECUTION 

of  contract — law  and  fact,  253,  256. 

injunction  of,  ili. 

error  as  to,  484. 

after  writ  of  error,  515. 

in  case  of  appeal,  589. 
EXECUTORS, 

writ  of  error  in  .case  of,  524. 

aud.  que.  in  case  of,  622. 
EXEMPTION 

and  qualification  of  juror — distinction,  131. 
EXEMPLARY  DAMAGES,  431.     {See  Damages.) 
EXPERTS, 

instructions  as  to,  281. 
EX  POST  FACTO— 

writ  of  error,  489. 

P. 
FACT, 

only  questions  of,  are  for  jury,  246. 

error  of,  487. 

questions  of,  upon  certiorari,  548. 
FACTS, 

statement  of,  in  charge,  227. 

opinion  of  judge  as  to,  295. 
FALSE 

imprisonment,  damages  for,  444. 

return,  injunction  for,  463. 
FEES, 

payment  of,  on  appeal,  614. 
FEIGNED  ISSUE,  477. 
FINAL  JUDGMENT— 

writ  of  error,  494. 

appeal,  564,  568. 
FORM 

of  action,  new  trial  in  connection  with,  57. 

of  verdict.     (See  Verdict.) 

of  oath  of  jury,  132. 

of  instructions,  290,  294. 

newly-discovered  evidence  as  to,  391. 

errors  of— injunction,  462. 

writ  of  error,  498. 
appeal,  594. 
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FOUNDATION, 

error  of,  485. 
FRAUD,  ■: 

questions  of — law  and  fact,  268. 

injunction  for,  461. 
FREEMASON, 

juror  in  case  of,  155. 

G. 

GARNISHEE, 

appeal  in  ease  of,  604. 
GENERAL 

objection  to  evidence,  322. 

and  special  verdicts,  102  and  n.,  103. 
GOVERNMENT, 

new  trial  in  favor  of,  92.     (See  Commonwealth,  Stale.) 
GROUNDS 

of  new  trial,  1,  15,  99. 
.  of  verdict,  inquiry  of  court  as  to,  202,  203. 

H. 

HABEAS  CORPUS 

and  new  trial,  13. 

error,  481  n.,  482  n.,  484. 
appeal,  560,  566. 
HARMLESS  ERROR, 

whether  ground  of  new  trial,  32. 
HEARSAY, 

as  to  verdict,  201,  203. 

instructions  as  to,  279. 

evidence,  newly-discovered,  397. 
HEIRS, 

error  in  case  of,  524. 
HISTORY  OF  NEW  TRIAL,  1. 
HUSBAND  AND  WIFE, 

error  in  case  of,  520. 


IDENTITY— 

law  and  fact,  266. 
IGNORANCE 

of  jury,  133. 

whether  a  ground  of  surprise,  401,  411. 
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ILLNESS, 

whether  a  surprise,  402. 
ILLUSTRATION 

by  judge  to  the  jury,  230. 
IMPEACHMENT 

of  witness,  instruction  as  to,  278. 

new  evidence  for,  385,  388. 
in  case  of  newly-discovered  evidence,  396. 
in  reference  to  surprise,  415,  419. 
IMPORTANCE 

of  new  trial,  4. 
IMPRISONMENT— 

aud.  que.,  620. 
INCOMPETENCY  OP  JUROR,  129,  132. 

waiver  in  case  of,  66. 

affidavit  of,  200. 
INCOMPETENT  EVIDENCE, 

instruction  to  disregard,  311. 
INCONSISTENT 

verdict,  117. 

instructions,  215,  217. 
INDEFINITE 

measure  of  damages,  437. 
INDICTMENT, 

writ  of  error  in  case  of,  538.     (See  Government,  State.) 
INFANCY, 

error  in  case  of,  531. 

aud.  que.,  622. 
INFERENCE, 

instruction  as  to,  226. 

in  instructions,  239. 

questions  of,  253, 254. 
INFLUENCE  UPON  JUROR,  164. 
INJUNCTION, 

and  new  trial,  451.    (See  Equity.) 
appeal,  565. 
mandamus,  629. 
aud.  que.,  618. 
INJURY, 

new  trial  requires,  32,  79. 

whether  writ  of  error  requires,  497,  499. 
appeal,  563. 
INJUSTICE, 

general  ground  of  new  trial,  99. 
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IN  NULLO  EST  ERRATUM,  501  n,  528. 
INQUIRY, 

writ  of— evidence,  326. 
INSANITY— 

aud.  que.,  622. 
INSPECTION, 

verdict  founded  on,  361. 
INSTEUCTION,    (See  Rulings.) 

error  of,  must  clearly  appear,  17. 

not  injurious,  whether  ground  of  new  trial,  33,  45. 

error  of,  in  case  of  substantial  justice,  46. 

waiver  of  objection  to,  71,  78. 

supplementary,  to  jury,  181. 

as  to  agreement,  194. 
fraud,  269. 

to  disregard  incompetent  evidence,  311. 

whether  a  surprise,  424. 

juror's  affidavit  as  to,  201. 
INTENTION— 

law  and  fact,  266. 

evidence  of,  328. 
INTEREST 

of  witness — for  the  court,  246. 

of  juror,  151, 154. 
INTERLOCUTORY 

proceedings — evidence,  326. 

judgment-^appeal,  568,  571. 
INTOXICATING 

liquor  used  by  jarors,  161. 
IRRBLEYANT 

instruction,  210. 

evidence,  312,  324,  326. 
ISSUE, 

form  of  verdict  in  reference  to,  108,  113,  115. 

verdict  against  evidence  in  connection  with,  338. 

in  reference  to  appeal,  561. 

J. 

JEOPARDY, 

meaning  of,  in  the  constitution,  as  to  new  trial,  95. 
JOINDER 

of  errors  of  law  and  fact,  488. 

error  as  to,  491,  498. 

in  writ  of  error,  518. 
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JOINPEB,  continued. 

in  appeal,  601. 
JOINT 

parties,  form  of  verdict  in  case  of,  111,  115,  116,  117,  119,  120. 
testimony  of,  new  trial  for  the  purpose  of  using,  388. 
writ  of  error,  512,  520,  525,  532. 

defendants,  damages  against,  434. 
JUDGE, 

dissatisfaction  of— verdict  against  evidence,  371. 
as  to  damages,  435. 
mandamus  to,  625  n. 
JUDGMENT, 

effect  of  new  trial  on,  59. 

injunction  of,  451. 

error  of — writ  of  error,  485. 

final,' on  writ  of  error,  494. 

suit  on,  after  writ  of  error,  515. 

appeal  requires,  569,  597. 
JUDICIAL 

matters,  certiorari  applies  to,  546. 

proceedings — appeal,  566,  575. 

mandamus,  625  n.,  630,  633. 
JURISDICTION, 

in  case  of  certiorari,  547,  518,  550. 
appeal,  585,  596  n.,  605. 
JUROE, 

communication  by,  to  others,  173. 
JURY, 

misconduct  of,  must  have  caused  injury,  40. 

objection  to,  waiver  of,  66. 

only  questions  of  fact  are  for  the,  246. 

rights  and  duties  of,  as  to  the  law,  upon  indictments,  247. 

discretionary  rulings  as  to,  299. 

judgment  of,  as  to  damages,  438. 

constitutional  right  of  trial  by,  561. 

grounds  of  new  trial  connected  with,  99. 

general  grounds — irregularity  and  injustice,  99. 

general  and  special  verdicts,  103. 

form  of  verdict — uncertainty,  generality,  inconsistency,  &c.,  107 

amendment  of  verdict;  sending  back  of  jury;  remittitur,  118. 

irregularities  connected  with,  as  grounds  of  now  trial,  122. 

general  principle,  122. 
presumption  of  competency,  122. 
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JURY,  continued. 

challenge,  123. 

agreement  of  jury ;  mode  of  proof  on  tlie  subject ;   affidavits  ; 
mode  of  arriving  at  the  verdict,  &c.,  125. 

incompetency  of  juror,  129,  132. 

swearing,  131. 

aliens,  134. 

drawing  and  impanelling,  134. 

misnomer,  136. 

talesmen,  ]  39. 

change  of  jurors,  140. 

partiality;  preconceived  opinion;  examination  on  voir  dire,  &c., 
141. 

relationship,  151. 

other  connections  with  a  party,  153. 

interest ;  inhabitants  of  a  county  or  town ;  members  of  an  asso- 
ciation ;  miscellaneous  oases,  154. 

opinions  of  juror:  conscientious  scruples,  156. 

misconduct  of,  160. 

eating  and  drinking,  160. 

sleep,  163. 

conversation  ;  statements  of  one  juror  to  the  others,  164. 

custody  of  the  jury,  174. 

introduction  of  papers  to  the  jury-room ;  minutes,  books,  depo- 
sitions, &o.,  174. 

further  instructions  to  the  jury,  181. 

arguments  to  the  jury,  182. 

separation  of  the  jury.  188. 

affidavits  of  jurors,  19,5. 
JUSTKJB 

done,  whether  new  trial  in  case  of.     (See  Injury,  Substantial, 
Surprise.) 

of  the  peace — certiorari,  552,  553. 
appeal,  557. 
jurisdiction  of,  in  case  of  appeal,  586. 

L. 

LACHES.     (See  Waiver;  Delay.) 

in  case  of  surprise,  429. 
certiorari,  554. 
LAND, 

description  of — law  and  fact,  264. 
LANGUAGE, 

verdict  against  evidence  in  reference  to,  362. 
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LAW 

and  fact — waiver  of  objection  as  to,  80. 
distinction,  99  n.,  218,  222,  244. 
undisputed  facta,  225. 

instruction  as  to,  what  it  includes,  226. 

and  fact,  absence  of  evidence,  236. 

instructions  dependent  upon,  291. 
wrongful  blending  of,  by  jury,  371. 

verdict  against,  370.    (See  Verdict.) 

mistake  of,  whether  a  surprise,  401. 

and  fact,  as  to  damages,  433. 
error  of,  487. 

questions  of,  in  certiorari,  548. 

and  fact,  revision  of,  security  in  case  of,  611. 
LEADING  QUESTIONS— 

discretion,  304. 
LIBEL, 

Ac— law  and  fact,  27,  271. 

damages  for,  446. 
LIMITATIONS— 

law  and  fact,  260. 
LOST  INSTEUMENT, 

construction  of — law  and  fact,  253. 
LOT, 

verdict  by,  127. 

M. 

MALICE— 

law  and  fact,  271. 
MALICIOUS  PROSECUTION, 

damages  for,  447. 
MANDAMUS,  625. 

definition,  &c.,  625. 

does  not  lie  in  case  of  other  remedies,  626. 

parties,  627. 

as  connected  with  appeal,  error,  &c.,  627. 

designed  to  compel  action,  629. 

lies  only  to  a  continuing  tribunal,  632. 

constitutional  questions,  633. 

in  reference  to  new  trial,  exceptions,  &c.,  634. 

miscellaneous  cases,  635. 

and  error,  483. 

appeal,  560,  567,  570,  627. 
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MARKING  BY  JURY,    (See  Jury.) 

affidavit  of,  200. 
MATERIALITY 

of  instructions,  231. 

of  new  evidence,  395. 
MEASURE  OP  DAMAGES, 

definite,  436. 
MINISTERIAL  ACTION— 

certiorari,  546. 

and  appeal,  566,  575. 
MISCONDUCT 

of  jury,  122  n.,  123,  125,  160.     (See  Jury,  Injury,  Waiver.) 
as  to  agreement,  125. 

of  juror,  157. 
MISDIRECTION,  205.     (See  Rulings.) 

must  distinctly  appear,  17. 

vraiver  in  case  of,  78. 
MIS-ENTRY, 

appeal  in  case  of,  562. 
MISNOMER, 

■writ  of  error  in  case  of,  526. 
MISTAKE 

of  juror,  affidavit  of,  200.     (See  Affidavit.) 

of  counsel,  vfhether  a  surprise,  424. 

injunction  for,  460. 
MIXED 

questions  of  law  and  fact,  244,  267. 
MOTION, 

to  show  cause  for  new  trial,  11. 

for  new  trial,  and  exceptions,  61  n. 

and  appeal,  565. 
aud.  que.  617. 
MUTUAL  ACCOUNTS, 

injunction  in  case  of,  469. 

N. 

NAME 

of  juror,  error  in,  136. 

in  writ  of  error,  526. 
NECESSITY, 

mandamus  only  in  case  of,  626. 
NECESSARIES— 

law  and  fact,  267. 
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NEGLECT  OF  COUNSEL— 

surprise,  420,  422,  423. 
NEGLIGENCE,     (See  Laches,  Waiver.) 
law  and  fact  as  to,  272,  273. 
prevents  new  trial  for  new  evidence,  377. 
in  case  of  surprise,  429. 

injunction,  451,  458. 
and.  que.,  618. 
appeal  in  case  of,  576. 
damages  for,  444. 
NEW  TEIAL.     (See  Jury,  Rulings,  Evidence,    Verdict,  Newly-dis- 
covered Sfc,  Surprise,  Damages.) 
and  mis-trial — distinction,  171. 
error,  480,  557. 
appeal,  563  n. 
definition,  1. 
history,  1. 
importance,  4. 

mode  of  obtaining;  discretion;  appeal;  error,  &c.,  5. 
form  of  proceeding ;  rule  to  show  cause ;  bill  of  exceptions,  &c.,  11. 
in  connection  with  other  forms  of  rehearing,  11. 

habeas  corpus,  13. 
grounds  of,  15. 

general  grounds — dehors  the  record,  15. 
verdict  presumed  correct ;  motion  for  new  trial  "must 
show  affirmatively  the  ground  of  alleged  error,  16. 
qualifications  of  this  rule,  23. 

form  of  exceptions,  founded  upon  the  foregoing  rule,  25. 
amendment  of  bill  of  exceptions,  26. 
limitations  of  the  rule,  27. 
other  evidence  as  to  the  points  contained  in  the  bill 

of  exceptions,  28. 
motion  in  arrest  of  judgment,  29. 
writ  of  error,  29. 
party  must  have  been  injured,  32. 
erroneous  ruling  of  the  court,  33. 
evidence,  36. 
jury,  40. 
surprise,  41. 
new  evidence,  &c.,  41 . 
limitation  of  the  rule — it  must  appear  that  no  injury 

has  been  done,  43. 
substantial  justice  done,  46. 
erroneous  rulings,  47. 
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NEW  TRIAL,  continued. 

grounds  of,  substantial  justice,  49. 

erroi'S«as  to  evidence,  49. 
verdict  against  evidence,  50. 
newly-discovered  evidence,  51. 
surprise,  51. 
damages,  51. 

limitations  of  the  rule,  52. 
terms  of  granting,  53. 

costs,  53. 

other  terms — new  trial  in  part — miscellaneous, 

55. 
form  of  action,  57. 
refusal  of  terms,  57. 

terms  imposed  upon  prevailing  party,  57. 
abandonment  of  exceptions,  58. 
nature  and  effect  of  the  motion  for,  and  the  granting  of;  points  of 

practice ;  successive  new  trials,  59. 
waiver  of,  66. 

general  rule,  66. 

incompetency,  &c.,  of  jurors,  66. 
evidence,  71. 
written  evidence,  74. 
miscellaneous  points  of  evidence,  76. 
erroneous  rulings,  78. 
surprise,  80. 
new  evidence,  82. 
^  excessive  damages,  82. 

miscellaneous  cases,  83. 
negligence  of  counsel,  85. 
waiver  in  respect  to  time,  85. 
in  criminal  cases,  91. 

general  rule,  91. 
bill  of  exceptions,  92. 

whether  there  can  be  a  new  trial  aft.er  acquittal ;  con- 
stitutional provisions,  93. 
or  even  after  conviction,  95. 
miscellaneous,  97. 
NEWLY-DISOOVBBED  EVIDENCE, 
new  trial  for,  requires  injury,  41. 
where  substantial  justice  is  done,  51. 
equitable  injunction  for,  450,  465. 
new  trial  for,  375. 

general  rule,  375. 
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NEWLY-DISCOVERED  EVIDENCE,  continued. 
remarks  of  courts,  376. 
diligeilGe  must  be  proved,  377. 
forgetfulness,  379. 
documentary  evidence,  380. 
ignorance  of  counsel,  380.  - 

cumulative  evidence,  380. 
evidence  to  impeach,  contradict,  or  otherwise  affect 

a  witness,  383. 
questions  of  amount,  390. 

of  form,  391. 
to  prove  a  crime,  391. 
court  above,  391. 

form  of  application,  affidavits,  statement  of  evi- 
dence, hearsay,  &c.,  393. 
materiality  and  credibility,  395. 
NEWSPAPER, 

reading  of,  by  juror,  178. 
jury,  202. 
NOMINAL  DAMAGES,  439. 

instructions  in  case  of,  286. 
NONSUIT, 

waiver  of  objection  to,  79. 
for  want  of  evidence,  250. 
refusal  of — discretion,  299. 
surprise  by,  403,  424,  425. 
error  in,  497. 
in  case  of  appeal,  596. 
NOTICE— 

law  and  fact,  263. 
for  trial — surprise,  403. 
want  of,  writ  of  error  for,  511. 
of  appeal,  559. 
NUMBER 

of  jury,  127. 

of  witnesses — verdict  against  evidence,  351. 

0. 
OATH  OP  JURY,  131. 
OFFICER, 

disqualification  of,  as  to  jury,  135.  « 

communication  of,  with  jury,  174. 
OMISSION 

of  instructions,  207,  287,  295. 
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OPEN  AND  CLOSE, 

right  to— discretion,  298,  308. 
OPINION  ' 

of  juror,  141. 

of  judge  as  to  facts,  219,  228,  229,  230,  295 

instructions  as  to,  281. 

evidence  of,  328. 
ORAL  CONTRACT, 

construction  of — law  and  fact,  252. 
ORDER  OP  TESTIMONY,  300,  307,  331. 

P 

PAPERS, 

improper  use  of,  by  jury,  174,  179. 

surprise  in  case  of,  417,  428. 

return  of,  on  appeal,  607. 
PART 

of  case,  new  trial  as  to,  56,  442. 
instructions  as  to,  233. 

of  evidence,  incompetent,  320,  322,  330. 

injunction  in,  466. 
PARTY, 

evidence  may  come  from  either,  329. 

in  writ  of  error,  519. 
certiorari,  552. 
PARTIES, 

joint— form  of  verdict.  111,  115,  116,  117,  119,  120 

in  case  of  injunction,  471. 
PARTIAL  NEW  TRIAL— 

damages,  442. 
P^JtTIALITY  OP  JUROR,  141,  153. 
PARTNERSHIP— 

law  and  fact,  267. 
PATENT,  I 

construction  of  terms  of,  255. 
PAYMENT- 

law  and  fact,  260. 

injunction  in  case  of,  466,  467. 

aud.  que.,  621. 
PENAL  ACTION, 

verdict  agayist  evidence  in,  366. 
PERJURY, 

newly-discovered  evidence  of,  387. 

surprise  by,  419. 
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PERVBESE  VERDICT,  365. 
PETITION,  IN  CERTIORARI,  553,  554. 
PLAINTIFF, 

verdict  against,  in  a  clear  case,  355. 
for,  in  a  clear  case,  356,  358. 
PLEADINGS, 

new  trial  in  connection  with,  20. 

form  of  verdict  in  reference  to,  108. 

instructions  based  upon,  242. 

evidence  as  connected  with,  327. 

verdict  against  evidence  in  connection  with,  338. 

surprise  in  connection  with,  419. 

in  case  of  injunction,  460,  470. 

writ  of  error  as  to,  491,  498. 

in  certiorari,  553,  554. 
atid.  que.,  621. 
mandamus,  627. 
POLL  OP  JURY,  194. 

right  to  demand,  126. 
PRACTICE, 

new  trial  for,  1  and  n. 

matters  of,  rulings  as  to,  297. 
PREJUDICE  OF  JUROR,  141,  153. 
PRELIMINARY 

remarks  of  judge,  226. 

facts — for  the  court,  246. 
PREPONDERANCE 

of  evidence,  verdict  against,  346. 
PRESUMPTION, 

of  correctness  of  verdict,  16. 

instruction  as  to,  226,  241. 

of  payment — law  and  fact,  261. 

on  writ  of  error,  505. 
PRESUMPTIVE  EVIDENCE— 

verdict  against  evidence,  359. 
PRIVIES, 

writ  of  error  in  case  of,  523. 
PROBABILITY, 

instructions  as  to,  282. 
PROBATE  COURT— 

writ  of  error,  483. 
PROCEDENDO 

and  writ  of  error,  483. 
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PROCEEDINGS, 

error  of,  485. 
PROHIBITION 

and  writ  of  error,  484. 

and  appeal,  560. 
PROSECUTION 

of  appeal,  duty  of,  595. 
PRO  \^0  CATION— 

law  and  fact,  266 
PURCHASER, 

writ  of  error  by,  522. 


Q. 


QUALIFICATIONS 

of  juror,  122,  129,  132. 

and  exemption — distinction,  131. 
QUASHING  OP  WRIT  OP  ERROR,  527.      ' 
QUESTION, 

incompetent,  318. 
QUIA  TIMET— 

aud.  que.,  618. 

R. 

REASON  OP  INSTRUCTION,  211. 
REASONABLE  TIME— 

law  and  fact,  257. 
REASONABLENESS 

of  usage — law  and  fact,  256. 

law  and  fact  as  to,  257. 
RECALLING  A  WITNESS- 

discretion,  306. 
RECORD, 

use  of,  by  jury,  178. 

construction  of — law  and  fact,  252. 

must  show  error,  on  writ  of  error,  500. 
RECOLLECTION  AND  DISCOVERY— 

distinction,  in  reference  to  new  evidence,  379. 
REPJERBE, 

award  of,  against  evidence,  370. 
REPBRBNCB, 

error  in  case  of,  51 3. 
REPUSAL 

of  abstract  instruction,  211. 

of  comment  upon  evidence,  231. 

43 
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EEHBAEING, 

different  forms  of,  11. 
EELATIONSHIP 

of  juror,  131,  151. 

of  officer  to  juror,  131. 
EBLEASB  OP  EEEOES,  529. 
EBMANDING, 

on  appeal,  598. 
EBMBDIAL, 

writ  of  error  is,  488. 
REMITTITVB,  120,  442. 
EBPOET  OP  EVIDENCE, 

for  new  trial,  6  n.,  11  n. 

in  case  of  verdict  against  evidence,  344. 
RES  JUDICATA, 

prevents  injunction,  468. 
EBSTITUTION,       ' 

upon  writ  of  error,  536. 
EBSULT  OP  EVIDENCE, 

instruction  as  to,  236. 
RETUEN  UPON  OEETIOEAEI,  549. 
EBVIBW  AND  NEW  TEIAL,  12. 
EULING, 

erroneous — -surprise.  424. 
EU?' iINGS  OE  INSTEUCTIONS, 
'  as  ground  of  new  trial,  204. 

general  rule,  204. 


omissions,  207. 

immaterial  or  irrelevant  instruction,  210, 
231,  240. 

ambiguity,  213. 

conflicting  instructions,  214. 

misunderstood  instructions,  214. 

instructions  construed  together,  215. 

adoption  of  language  of  the  court  above, 
217. 

uncertainty,  217. 

law  and  fact,  218. 

refusal  or  granting  of  a  non-suit,  220,  250. 

ruling  by  which  evidence  was  rendered  un- 
necessary, 222. 

as  to  sufficiency  or  insufficiency  of  evidence, 
222. 

conflict  of  evidence,  or  the  reverse,  223. 
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EULINaS  OR  INSTRUCTIONS,  continued. 

as  ground  of  new  trial,  tendency  and  effect  of  the  evidence,  225, 
247,  275. 

instructions  as  to  the  law — limitations,  226, 

preliminary  remarks,  &c.,to  the  jury;  com- 
ments upon  the  evidence ;  illustrations, 
226. 

materiality  of  the  remarks,  231. 

refusal  to  comment  upon  the  evidence,  231. 

exceptions  to  the  prevailing  ruje ;  errone- 
ous interference  with  the  facts  and  evi- 
dence, 232. 

instructions  as  to  only  part  of  the  case,  233. 
based  on  the  evidence,  234. 

abstract  instructions,  240. 

miscellaneous  points,  240. 

presumptions  from  facts  proved,  241. 

instructions  as  affected  by  the  pleadings, 
242. 

in  reference  to  the  arguments,  243. 

miscellaneous,  243. 

questions  of  law  and  fact,  244. 

undisputed  facts ;  questions  of  law,  246. 

weight  of  evidence,  &c.,  for  the  jury,  247. 

law  and  fact  in  criminal  oases,  247. 

absence  of  evidence ;  question  of  law ;  non- 
suit, 250. 

construction  of  written  and  oral  contracts, 
250. 

legality  of  contracts,  252. 

records,  252. 

contracts  and  writings,  when  questions  of 
fact ;  mixed  questions  of  law  and  fact,  253. 

usage,  256. 

reasonableness,  256. 

payment,  260. 

limitation,  261. 

usury,  261. 

notes,  &c.,  262. 

miscellaneous,-262. 

notice,  263. 

questions  relating  to  land,  264. 

delivery,  266. 

state  of  mind ;  intention,  266. 
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RULINGS  OB  INSTRUCTIONS,  continued. 
as  ground  of  new  trial,  miscellaneous,  267. 

mixed  questions;  miscellaneous,  267. 
fraud,  268. 
malice,  271. 
libel,  &c.,  271. 
malicious  prosecution,  272. 
negligence,  &c.,  272. 
waiver,  275. 

credit  of  witness,  &c.,  and  other  points  re- 
lating to  testimony ;  weight  of  evidence ; 
comparative  weight  of  different  kinds  of 
evidence,  275. 
communications  of  the  judge  to  the  jury 

out  of  the  regular  course,  282. 
time  of  objecting  to  instructions,  285. 
instructions  as  to  costs  and  damages,  286 
request  for  instructions,  287. 
form  of  instructions,  290. 
cases  of  discretion,  297. 

general  rule — examples,  297. 
order  of  testimony ;  examination  of  witnesses ; 
depositions ;    recalling    witness ;    leading 
questions,  300. 

S. 

SCIENCE, 

terins  of,  construction  of,  255. 
SCIRE  FACIAS 

and  writ  of  error,  483  n. 
SEALED  VERDICT,  194. 
SECURITY, 

in  case  of  error,  514. 

appeal,  587,  590,  597,  611. 
SEDUCTION, 

damages  for,  449. 
SENDING  BACK  OP  JURY,  118,  121. 
SEPARATION  OP  JURY,  186. 
SERVICE, 

writ  of  error  in  relation  to,  511. 
SBT-OPP, 

rejection  of,  334. 

injunction  in  case  of,  468. 
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SICKNESS, 

surprise  by,  402. 
SLEEP  OF  JUEOE,  163. 

SPECIAL  AND  GENERAL  VERDICTS,  102  and  n. 
SPIRITS, 

use  of,  by  jurors,  161. 
STATE, 

new  trial  in  favor  of,  82. 

— ^jurisdiction,  injunction      reference  to,  455. 

appeal  by,  604. 
STATEMENT  ■ 

of  facts  by  judge,  227. 
STATUTE 

of  limitations — law  and  fact,  260,  261. 

appeal  depends  on,  556,  558,  564,  565. 
SUBSTANTIALLY 

correct  instructions,  215. 
SUBSTANTIAL  JUSTICE. 

no  new  trial  in  case  of,  46. 
SUBSTANCE 

of  instructions,  294. 

writ  of  error  requires,  498. 

appeal  require?,  584. 
SUCCESSIVE 

new  trials,  62. 

verdicts,  whether  set  aside  as  against  evidence,  362. 

new  trials,  in  case  of  surprise,  399. 

excessive  damages,  432. 

injunctions,  457. 

writs  of  error,  537. 
SUMMONS  AND  SEVERANCE, 

in  case  of  error,  521.' 
SUMM01>riNG  OP  JUROR,  134. 
SUF£1RSEDEAS 

in  case  of  error,  514. 

certiorari,  547. 
appeal,  612. 
SURETY, 

payment  by — law  and  fact,  260. 

in  case  of  injunction,  473. 
SURPRISE, 

new  trial  for,  398. 

general  rule,  398. 
in  criminal  cases,  399. 
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SURPRISE,  new  trial  for,  continued. 

second  motion  for  new  trial,  393. 

discretion — court  above,  399. 

for  cause  arising  after  verdict,  399. 

justice  done,  400. 

laches,  400. 

terms,  400.   , 

concurrent  with  other  grounds,  400. 

threats,  &c.,  preventing  a  defence,  400. 

mistake  of  law,  401. 

ignorance  of  fact,  401. 

sickness,  402. 

absence  of  party,  403. 

erroneous  notice  for  trial,  403. 

premature  trial,  407. 

absence,  &c.,  of  witness,  409. 

testimony  given  or  omitted,  411. 

want  of  preparation,  414. 

rejection  or  admission  of  evidence,  415. 

credibility  of  witness,  415. 

misconduct  of,  or  tampering  with,  witness,  416. 

papers,  416. 

pleadings,  419. 

perjury,  419. 

nonsuit,  42Q,  424. 

absence,  &c.,  of  counsel,  420. 

delay,  withdrawing  juror,  425. 

default,  425. 

waiver,  426. 

depositions,  &c.,  427. 

affidavits,  428. 

delay  in  motion,  429. 

party  must  be  injured,  41. 
waiver  in  case  of,  80. 
an  equitable  ground  of  new  trial,  451 
injunction  for,  451  n.,  452. 
certiorari  for,  554. 
SWEARING  OP  JURY,  131. 

T. 

TALESMEN,  139. 
TAMPERING  WITH  JURY,  151 
TECHNICAL  TERM, 

judge  must  define,  267. 
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TENDENCY 

of  evidence,  instruction  as  to,  235,  238. 

atd  weight  of  evidence — distinction,  226. 
TENDER, 

aud.  que.  in  case  of,  621. 
TERMS 

of  new  trial,  53. 

for  surprise,  400. 

of  injunction,  455. 
TESTIMONY, 

order  of,  300,  307,  331. 

surprise  as  to,  412. 
THEORETICAL  INSTRUCTION  TO  JURY,  210. 
TIME, 

of  admitting  evidence,  38,' 300,  307,  318,  322,  323,  327,  331. 

in  Inference  to  new  trial,  86. 

of  instructions  to  jury,  282. 

of  objecting  to  evidence,  322. 

of  trial,  surprise  as  to,  407. 

in  case  of  injunction,  457. 

of  dismissal,  on  appeal,  597. 
TITLE, 

question  of — appeal,  562. 
TOSSING  UP.    (See  jury.) 

affidavit  of,  197. 
TOWN, 

juror  in  case  of,  154. 
TRESPASS 

gw.  cl.,  damages  for,  448. 
TRIAL, 

time  of,  surprise  as  to,  407. 

of  what,  on  appeal,  591. 
TRIPLING  OASES— 

verdict  against  evidence,  367. 
TRUST, 

in  case  of  injunction,  473. 
TRUSTEE, 

appeal  in  case  of,  604. 

U. 

UNDERSTANDING 

of  instructions  by  jury,  214. 
UNFAITHFULNESS, 

law  and  fact  as  to,  273. 
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USAGE, 

question  of— law  and  fact,  256. 
USUKY, 

injunction  for,  467. 

V. 

TARIANCB, 

a  question  of  law,  246. 
writ  of  error  for,  492. 
in  case  of  appeal,  584,  595. 
TERDIGT, 

general  grounds  of  new  trial  as  to,  99. 

or  special,  102  and  n.,  103. 
form  of,  107. 

amount  of,  118,  119, 120,  121. 
condition  in,  120. 
against  law,  99. 
agreement  in,  125. 
grounds  of,  inquiry  as  to,  202,  203. 
and  judgment,  upon  writ  of  error,  485. 
against  evidence,  new  trial  for,  336. 

general  rule,  336. 

pleadings— variance,  338. 

by  court  above,  338. 

additional  grounds,  339. 

in  reference  to  a  particular  fact,  339, 

limitations  of  tbe  rule ;  the  case 

must  be  strong,  339. 
deficiency  of  evidence,  341. 
court  above,  342. 
report  of  tlie  evidence,  343. 
preponderance  of  evidence ;  weight 
of  testimony ;  credibility  of  wit- 
nesses ;  case  passed  upon  by  the 
jury ;  improper  bias,  &c.,  344. 
absence  of  evidence,  349. 
balance   of   testimony;    credit  of 

witnesses,  349. 
number  and  relation  of  witnesses, 

351. 
misunderstanding  of  the  case,  353. 
verdict  founded    upon    some   evi- 
dence ;  upon  vague  and  suspici- 
ous evidence,  353. 
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VERDICT,  continued. 

against  evidence,  new  trial  for ;  verdict  for  the  defendant  without 

evidence,  355. 
for  the  plaintiff  without  evidence, 
356. 
or    against    clear 
evidence  for  the 
defendant,  358. 
circumstantial  evidence,  358. 
evidence  by  inspection,  361. 
in  reference  to  language,  362. 
successive  verdicts,  362. 
demurrer  to  evidence,  364. 
perverse  verdict,  365. 
in  what  cases,  365. 
criminal    cases ;    penal    actions ; 

fraud,  365. 
substantial  justice,  367. 
trifling  cases,.  367. 
no  benefit  to  the  party,  368. 
trial  by  the  court ;  verdict  by  con- 
sent ;  award,  369. 
.   questions  of  law,  370. 
verdict  satisfactory  or  otherwise  to 
the  judge,  371. 
and  for  excessive  damages— connection,  430  n., 
435. 
VINDIOTIYE  DAMAGES,  439. 
VOID  APPEAL,  590. 
VOLENTI  NON  FIT  INJURIA-- 
writ  of  error,  497. 

"W. 

WAIVER.     (See  New  Trial,  Waiver  of.) 
as  to  jury,  127, 194. 

misconduct  of  jury,  177. 
law  and  fact  as  to,  275. 
as  to  evidence,  335,  426. 
in  case  of  excessive  damages,  434. 
of  appeal,  576. 
WEIGHT 

of  evidence.    (See  Verdict.) 

error  as  to,  must  appear,  21,  24. 
in  connection  with  instructions,  206. 
44 
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WEIGHT,  continued. 

and  tendency  of  evidence — distinction,  226. 
of  evidence,  instructions  as  to,  281. 
WITNESS, 

waiver  of  objection  to,  72. 
whether  juror  may  be,  154. 
credit  of,  instruction  as  to,  276. 
discretionary  rulings  as  to,  304. 
newly-discovered,  must  be  credible,  396. 
disqualification,  absence,  &c.  of— surprise,  409,  411. 
WRIT  OP  BREOR,  479. 

general  remarks;  peculiarities  of  American  law,  479. 

nature  of  a  writ  of  error,  480. 

ex  dehito  justifice,  480. 

a  new  action,  481. 

and  motion  in  arrest  of  judgment,  481. 

judgment  must  be  according  to  the  course  of  the  common  law,  481. 

qualifications  of  this  rule,  482. 

special  proceedings — whether  error  lies,  483. 

grounds  of  the  writ,  484. 

mere  irregularity,  484. 

whether  for  acts  after  judgment ;  executions,  484. 

error  oi  foundation,  proceeding,  or  judgment,  485. 

error  coram  nobis  or  coram  vobis,  486. 

error  of  law  and  oifact,  487. 

a  remedial  process ;  construction  of  statutes,  488. 

cases  of  discretion,  489. 

questions  of  amount ;  ad  damnum,  interest,  costs,  &c.,  490. 

defects  in  the  declaration;  variance;  misjoinder,  &c.,  491. 

right  of  appeal,  whether  a  writ  of  error  lies  in  case  of,  492. 

the  judgment  must  be  final,  494. 

the  plaintiff  in  error  must  have  been  injured  by  the  judgment; 

voluntary  non-suit,  &c.,  32  n.,  497. 
the  error  must  be  substantial,  not  merely  formal;  limitations  and 

qualifications  of  the  rule ;  judgment  in  favor  of  the  plaintiff  in 

error,  498. 
the  error  must  appear  upon  the  record;  what  constitutes  the 

record ;  papers  used  or  filed,  parol  evidence,  &c.,  500. 
the  error  must  appear,  affirmatively ;  judgment  presumed  to  be 

correct,  505.. 
when  the  right  to  a  writ  of  error  is  waived,  506. 
error  in  case  of  default,  510. 
for  want  of,  or  defect  in,  service  of  the  writ ;  joint  defendants,  &c., 

511. 
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WRIT  OP  ERROR,  continued. 
in  case  of  arbitreltion,  513. 
effect  of  a  writ  of  error  upon  the  judgment  and  the  rights  of  the 

parties  ;  supersedeas  of  execution,  &c.,  514. 
course  of  proceeding  upon  a  writ  of  error ;  assignment  of  errors  ; 

allegations  of  the  writ,  &c.,  515. 
parties ;   must  be  interested ;  joint  parties ;  in  case  of  death  j 

purchasers,  creditors,  agents,  &c.,  519. 
summons  and  severance,  521. 
misnomer,  526. 
service  of  writ  of  error,  526. 

defences ;  dismissal ;  in  nullo  est  erratum  ;  release  of  errors,  527. 
judgment  upon  a  writ  of  error ;  reversal  in  part ;  remanding  of 

the  case,  and  proceedings  of  the  court  below ;  miscellaneous 

points,  530. 
successive  writs  of  error,  537. 
error  in  criminal  cases,  538. 
WRIT 

of  inquiry — evidence,  326. 
of  right,  certiorari  is  not,  546. 
error  is,  480. 
WRITTEN 

instructions  to  jury,  219  n.,  284,  296  n. 
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